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P R E L I M I N A R Y  STATEMENT 

N a t i o n a l  A s s o c i a t i o n  o f  C r e d i t  Management  o f  F l o r i d a ,  I n c . ,  

(NACM), f i l e s  i t s  Amicus  C u r i e  B r i e f  i n  t h i s  m a t t e r  b a s e d  u p o n  i t s  

c o n c e r n  o v e r  t h e  m a t t e r s  b e  c o n s i d e r e d  by  t h i s  C o u r t  s u b s t a n t i a l l y  

i m p a c t i n g  a s i g n i f i c a n t  p o r t i o n  o f  t h e  b u s i n e s s  p r e s e n t l y  c o n d u c t e d  

by N A C M ,  w h i c h  i n c l u d e s  t h e  g a t h e r i n g  o f  i n f o r m a t i o n  a n d  p r e p a r i n g  

o f  N o t i c e s  t o  Owner a n d  N o t i c e s  t o  C o n t r a c t o r  b y  n o n l a w y e r s  o n  

b e h a l f  o f  i t s  c u s t o m e r s .  A t  t h e  h e a r i n g  h e l d  by  t h e  S t a n d i n g  

C o m m i t t e e  o n  t h e  U n l i c e n s e d  P r a c t i c e  o f  Law o n  J u n e  1 6 ,  1 9 8 8 ,  N A C M ' S  

r e p r e s e n t a t i v e ,  D i c k  C l a r k ,  a s  D i r e c t o r  o f  N o t i c e  t o  Owner o p e r a -  

t i o n s ,  a n d  i t s  g e n e r a l  c o u n s e l ,  R o b e r t  B .  Worman, t e s t i f i e d  i n  

s u p p o r t  o f  i t s  p o s i t i o n  t h a t  t h e  c o n d u c t i n g  o f  t h e s e  a c t i v i t i e s  d i d  

n o t  c o n s t i t u t e  t h e  u n l i c e n s e d  p r a c t i c e  o f  l a w  by  a n o n l a w y e r .  

N A C M  h a s  r e v i e w e d  t h e  P r o p o s e d  A d v i s o r y  O p i n i o n  s u b m i t t e d  by  

The  F l o r i d a  B a r  i n  t h i s  m a t t e r ,  a n d  w h i l e  i t  h a s  n o  o b j e c t i o n  t o  

t h o s e  m a t t e r s  s e t  f o r t h  i n  t h e  I n t r o d u c t i o n ,  G e n e r a l  D i s c u s s i o n s  o f  

M e c h a n i c s '  L i e n  S t a t u t e  a n d  F i n d i n g s  o f  F a c t ,  d o e s  d i s a g r e e  w i t h  The  

F l o r i d a  B a r  w i t h  r e s p e c t  t o  p o r t i o n s  o f  i t s  C o n c l u s i o n s  o f  Law a n d  

G e n e r a l  C o n c l u s i o n  a n d  c o n s e q u e n t l y  r e q u e s t s  t h i s  C o u r t  t o  c o n s i d e r  

N A C M ' S  p o s i t i o n  i n  t h e s e  m a t t e r s  a s  s e t  f o r t h  h e r e i n a f t e r .  
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A R G U M E N T  

N A C M  o b j e c t s  t o  The  F l o r i d a  B a r ' s  a n a l y s i s  o f  t h e  s e c o n d  

p r o n g  o f  t h e  S p e r r y  t e s t ,  w h e r e i n  i t  d e t e r m i n e d  t h a t  p e r s o n s  

p r o v i d i n g  t h e s e  n o t i c e  t y p e  s e r v i c e s  p o s s e s s  l e g a l  s k i l l  a n d  

k n o w l e d g e  g r e a t e r  t h a n  t h a t  p o s s e s s e d  by  a v e r a g e  c i t i z e n s .  W h i l e  

a d m i t t e d l y  t h i s  may b e  t r u e  a n d  a n  a c c u r a t e  f i n d i n g  a s  i t  a p p l i e s  t o  

t h e  p o p u l a t i o n  o f  t h i s  S t a t e  i n  g e n e r a l ,  t h i s  s t a t e m e n t  i s  c o n t r a -  

d i c t o r y  t o  s t a t e m e n t s  c o n t a i n e d  i n  t h e  P r o p o s e d  A d v i s o r y  O p i n i o n  

F i n d i n g s  o f  F a c t  u n d e r  t h e  c a t e g o r y  o f  C u r r e n t  P r a c t i c e ,  w h e r e i n  The  

F l o r i d a  B a r  f o u n d :  

G e n e r a l l y ,  t h e  c o n s t r u c t i o n  i n d u s t r y  i s  
a w a r e  o f  t h e  r e q u i r e m e n t s  o f  t h e  m e c h a n i c s '  l i e n  
s t a t u t e  a s  i t  i s  t e s t e d  o n  t h e  c o n t r a c t o r ' s  

11 

l i c e n s i n g  e x a m i n a t i o n .  ( S e e  a l s o  N a t i o n a l  
Gypsum Co .  v .  T r a v e l e r s  I n d e m n i t y  C o . ,  4 1 7  S o  2 d  
2 5 4  ( F l a .  1 9 8 2 )  w h e r e i n  t h e  C o u r t  f o u n d  t h a t  t h e  
c o n s t r u c t i o n  i n d u s t r y  i s  a w a r e  o f  t h e  r e q u i r e -  
m e n t  t o  g i v e  t i m e l y  n o t i c e . )  Any c h a n g e s  i n  t h e  
l a w  c a n  b e  r e l a y e d  t o  t h e  i n d u s t r y  t h r o u g h  t h e  
s e m i n a r s . "  P a g e  10. 

T h u s ,  w h i l e  a d m i t t e d l y  t h e  g e n e r a l  p o p u l a t i o n  i s  n o t  a w a r e  

o f  F l o r i d a ' s  M e c h a n i c s '  L i e n  Law, i t  i s  a p p a r e n t ,  a s  f o u n d  by  The  

F l o r i d a  B a r  a n d  a s  s p e c i f i c a l l y  n o t e d  by  t h e  Supreme  C o u r t  i n  

N a t i o n a l  Gypsum t h e  c o n s t r u c t i o n  i n d u s t r y ,  a s  a s p e c i a l  s e g m e n t  o f  

t h e  p o p u l a t i o n  i s  w e l l  a w a r e  o f  a n d  k e e p s  c u r r e n t  o n  l e g a l  r e q u i r e -  

m e n t s  p e r t a i n i n g  t o  t h e  p e r f e c t i o n  o f  m e c h a n i c s '  l i e n  r i g h t s .  T h a t  

b e i n g  t h e  c a s e ,  N A C M  wou ld  s u g g e s t  t h a t  t h e  s e c o n d  p r o n g  o f  t h e  

S p e r r y  t e s t  h a s  n o t  b e e n  m e t ,  i f  t h i s  C o u r t  i s  w i l l i n g  t o  c o n s i d e r  

t h a t  p o p u l a t i o n  o f  t h e  g e n e r a l  p u b l i c  who h a s  a n e e d  t o  know, o r  a n  

i n t e r e s t  i n  t h e  m e c h a n i c s '  l i e n  l a w ,  d o e s  p o s s e s s  t h e  s k i l l  a n d  

k n o w l e d g e  o f  i t s  a p p l i c a t i o n  e q u i v a l e n t  t o  t h a t  o f  t h o s e  e m p l o y e e s  



of the industry who provide these Notices to Owner and Notices to 

Contractor. 

The question then might be asked, If that is the case, why 

is there a need for the utilization o f  Notice to Owner/Notice to 

Contractor service companies? While this question was asked of the 

witnesses during the hearing, The Florida Bar's Advisory Opinion 

makes no reference or finding of fact on this issue. Notwith- 

standing this fact, the undersigned, who d i d  testify with regard to 

this matter, explained to the members of the Committee that it was 

economically unrealistic for attorneys to devote the necessary time 

to do this work and charge a fee commensurate with that charged by 

the Notice industry, and at the same time, individual customers of 

the Notice industry neither have sufficient requirement in terms of 

the number of notices they send out each week to justify an employee 

doing them, nor the manpower available to devote to researching the 

public records and obtaining the information necessary to serve 

their own Notice to Owner/Notice to Contractor. A s  a consequence, 

Notice to Owner type companies can utilize economies of scale to 

provide this service on an economically realistic basis to its 

customers at a time when lawyers cannot and will not do s o ,  and the 

customers cannot afford to maintain employees devoted to that task. 

Of grave concern to the undersigned, both as an attorney 

representing lienors and bond claimants, and as attorney for NACM, 

is the possibility of Notice to Owner/Notice to Contractor companies 

being hamstrung in their ability to render an otherwise valuable 

service to individuals and businesses in the construction industry 
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w h i c h  t r e m e n d o u s l y  i m p a c t s  t h e i r  a b i l i t y  t o  r e c o v e r  m o n i e s  o t h e r w i s e  

d u e  t o  them b u t  u n o b t a i n a b l e  u n d e r  n o r m a l  c o l l e c t i o n - t y p e  l a w s u i t s .  

N A C M  i s  l i k e w i s e  c o n c e r n e d  o v e r  T h e  F l o r i d a  B a r ' s  a n a l y s i s  

o f  t h e  s i t u a t i o n  a n d  d e t e r m i n a t i o n  t h a t  t h e  p r e p a r i n g  a n d  s e r v i n g  o f  

t h e s e  N o t i c e s  t o  O w n e r / N o t i c e s  t o  C o n t r a c t o r  m e e t s  t h e  S p e r r y  t e s t  

o f  b e i n g  t h e  u n a u t h o r i z e d  p r a c t i c e  o f  l a w ,  w h i l e  a t  t h e  same t i m e  

a c k n o w l e d g i n g  t h a t  t h i s  C o u r t  h a s  p r e v i o u s l y  r u l e d  i n  The  F l o r i d a  

B a r  v .  Brumbaugh ,  3 5 5  S o  2 d  1 1 8 6  ( F l a .  1 9 7 8 ) ,  t h a t  i t  i s  n o t  t h e  

u n l i c e n s e d  p r a c t i c e  o f  l aw  w h e r e  a n o n l a w y e r  a s s i s t s  a n  i n d i v i d u a l  

w i t h  l i m i t e d  o r a l  c o m m u n i c a t i o n s  t o  c o m p l e t e  f o r m s  a n d  i n f o r m  t h e  

i n d i v i d u a l  o n  t h e  f i l i n g  o f  s u c h  f o r m s .  W h i l e  T h e  F l o r i d a  B a r ,  i n  

i t s  A d v i s o r y  O p i n i o n  i n t e r p r e t i n g  t h i s  C o u r t ' s  r u l i n g  i n  Brumbaugh,  

s t a t e s  t h a t  n o n l a w y e r s  c o u l d  n o t  o r a l l y  c o m m u n i c a t e  w i t h  c u s t o m e r s ,  

i n c l u d i n g  c o r r e c t i n g  e r r o r s  a n d  o m i s s i o n s ,  N A C M  i s  c o n c e r n e d  t h a t  

s h o u l d  t h i s  C o u r t  e x p a n d  u p o n  o r  a d o p t  i n  t h i s  i n s t a n c e  a s i m i l a r  

r u l e  o f  n o n - c o m m u n i c a t i o n  b e t w e e n  t h e  N o t i c e  t o  O w n e r / N o t i c e  t o  

C o n t r a c t o r  c o m p a n i e s  a n d  t h e i r  c u s t o m e r s ,  t h e  a b i l i t y  t o  p r o p e r l y  

r e s e a r c h  t h e  p u b l i c  r e c o r d s  a n d  f i l l  o u t  t h e  b l a n k  n o t i c e  f o r m s  

c o u l d  l e a d  t o  e r r o r s  a n d  p r o b l e m s  c a u s i n g  d e f e c t i v e  n o t i c e s  w h i c h  

p r e v i o u s l y  h a s  n o t  e x i s t e d .  T h e  c o m p a r i s o n  t o  t i t l e  i n s u r a n c e  

s e a r c h e s  a n d  r e a l  e s t a t e  c o n t r a c t s  b e i n g  p r e p a r e d  by  n o n l a w y e r s  i s  

a p p r o p r i a t e .  

I n  Brumbaugh ,  t h i s  C o u r t  r e s t r i c t e d  c o m m u n i c a t i o n  a g a i n s t  

n o n l a w y e r s  i n q u i r i n g  o r  a n s w e r i n g  q u e s t i o n s  a s  t o  t h e  p a r t i c u l a r  

f o r m s  w h i c h  may b e  n e c e s s a r y ,  how b e s t  t h e  f o r m s  wou ld  b e  f i l l e d  

o u t ,  w h e r e  t h e  f o r m s  w e r e  t o  b e  p r o p e r l y  f i l e d ,  a n d  how e v i d e n c e  

c o u l d  b e  p r e s e n t e d  a t  a C o u r t  h e a r i n g  p u r s u a n t  t o  t h e  f o r m s .  I d .  a t  - 
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P a g e  1 1 9 4 .  N A C M  i s  c o n c e r n e d  t h a t  s h o u l d  t h e  C o u r t ,  p u r s u a n t  t o  The  

F l o r i d a  B a r ' s  a d v i s o r y  o p i n i o n ,  l i m i t  i t s  a b i l i t y  t o  c o m m u n i c a t e  a n d  

c o n v e r s e  w i t h  i t s  c u s t o m e r s ,  s u c h  a s  s e e k i n g  i n f o r m a t i o n  a s  t o  when 

t h e  c u s t o m e r  f i r s t  commenced t o  f u r n i s h  m a t e r i a l s ,  l a b o r  o r  s e r v i c e s  

t o  t h e  j o b s i t e ,  o r  w h e t h e r  t h e  c u s t o m e r  was  d o i n g  b u s i n e s s  w i t h  t h e  

c o n t r a c t o r ,  s u b c o n t r a c t o r  o r  s u b - s u b c o n t r a c t o r ,  i t  c a n n o t  d e t e r m i n e  

w h e t h e r  o r  n o t  s u f f i c i e n t  t i m e  e x i s t s  f o r  s e r v i c e  b y  U n i t e d  S t a t e s  

m a i l ,  c e r t i f i e d  r e t u r n  r e c e i p t  r e q u e s t e d ,  o r  h a n d  d e l i v e r y ,  s i n c e  

e a c h  me thod  i s  a u t h o r i z e d  by S t a t u t e .  F l o r i d a  S t a t u t e s  S e c t i o n  

713.18. I n  a d d i t i o n ,  a s  r e q u i r e d  by  F l o r i d a  S t a t u t e s  S e c t i o n  

7 1 3 . 0 6 ,  w h e r e  t h e  l i e n o r  a t t e m p t i n g  t o  g i v e  n o t i c e  i s  n o t  i n  p r i v i t y  

w i t h  t h e  c o n t r a c t o r ,  i t  m u s t  " s e r v e "  a c o p y  o f  t h e  N o t i c e  t o  Owner 

o n  t h e  c o n t r a c t o r  i n  o r d e r  t o  p e r f e c t  i t s  l i e n  r i g h t s .  T o  o b t a i n  

t h i s  i n f o r m a t i o n  may r e q u i r e  t h e  s p o n t a n e i t y  o f  o r a l  c o m m u n i c a t i o n  

b e t w e e n  t h e  N o t i c e  t o  Owner company a n d  i t s  c u s t o m e r .  J u s t  a s  

i m p o r t a n t l y ,  i f  a c u s t o m e r  c a l l s ,  ( a s  h a s  b e e n  t h e  c a s e  i n  t h e  p a s t  

w i t h  NACM), i n q u i r i n g  a s  t o  why i t  was c h a r g e d  a n  e x t r a  f ew d o l l a r s  

f o r  s e r v i n g  o n e  N o t i c e  t o  Owner a s  o p p o s e d  t o  a n o t h e r ,  t h e  n o t i c e  

company n e e d s  t o  b e  a b l e  t o  h a v e  t h e  o p p o r t u n i t y  t o  e x p l a i n  t o  t h e  

c u s t o m e r  t h e  a d d i t i o n a l  c h a r g e s  were i n c u r r e d  d u e  t o  t h e  f a c t  t h a t  

a n  a d d i t i o n a l  c o p y  o f  t h e  N o t i c e  t o  Owner h a d  t o  b e  s e r v e d  u p o n  t h e  

c o n t r a c t o r  w i t h  whom t h e  l i e n o r  was  n o t  i n  p r i v i t y .  I f  t h e  N o t i c e  

t o  O w n e r / N o t i c e  t o  C o n t r a c t o r  company d o e s  n o t  h a v e  t h e  c a p a b i l i t y  

o f  c o n d u c t i n g  t h e s e  t y p e  o f  s p o n t a n e o u s  c o m m u n i c a t i o n ,  i t  would  make 

i t  d i f f i c u l t ,  i f  n o t  i m p o s s i b l e ,  f o r  t h e  company t o  c o n d u c t  i t s  

b u s i n e s s  f r o m  a p r a c t i c a l  s t a n d p o i n t .  The  c o n s e q u e n c e  o f  t h i s  

C o u r t ' s  r u l i n g  o n  t h i s  i s s u e  w i l l  h a v e  a m a j o r  i m p a c t  o n  t h e  a b i l i t y  
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o f  l i e n o r s  t o  c o m m e n c e  t h e  p e r f e c t i o n  o f  t h e i r  l i e n  r i g h t s  s i n c e  i t  

i s  t h e  p o s i t i o n  o f  N A C M  t h a t  i t  i s  e c o n o m i c a l l y  u n r e a l i s t i c  a n d  

i m p r a c t i c a l  f o r  t h e  v a s t  m a j o r i t y  o f  l i e n o r s  to a t t e m p t  t o  p e r f o r m ,  

i n - h o u s e ,  t h e  s e r v i n g  o f  notices. 
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C O N C L U S I O N  

N A C M  d o e s  n o t  b e l i e v e  t h a t  t h e  n o n l a w y e r  p r e p a r a t i o n  a n d  

c o m p l e t i o n  o f  N o t i c e s  t o  Owner a n d  N o t i c e s  t o  C o n t r a c t o r ,  i n c l u d i n g  

c o m m u n i c a t i n g  w i t h  l i e n o r s  r e g a r d i n g  i n f o r m a t i o n  n e c e s s a r y  t o  f i l l  

i n  b l a n k  f o r m s  f o r  t h e s e  n o t i c e s ,  c o n s t i t u t e s  t h e  u n l i c e n s e d  

p r a c t i c e  o f  l a w .  To t h e  e x t e n t  t h a t  t h e  S t a n d i n g  C o m m i t t e e  o n  t h e  

U n l i c e n s e d  P r a c t i c e  o f  Law a n d  T h e  F l o r i d a  B a r  h a v e  s u g g e s t e d  t h a t  

t h e  Supreme  C o u r t  a p p r o v e  t h e  f o r m s  p r o p o s e d ,  N A C M  c o n c u r s  p r o v i d e d  

t h a t  some l e e w a y  i s  a u t h o r i z e d  f o r  t h e  t a k i n g  i n t o  c o n s i d e r a t i o n  o f  

p o t e n t i a l  l e g i s l a t i v e  c h a n g e s  w h i c h  may o c c u r  i n  t h e  f u t u r e  w i t h  

r e s p e c t  t o  t h e  i n f o r m a t i o n  o n  t h e  N o t i c e  t o  O w n e r / N o t i c e  t o  

C o n t r a c t o r  f o r m  p r o p o s e d .  However ,  N A C M  d i s a g r e e s  a n d  r e s p e c t f u l l y  

u r g e s  t h i s  C o u r t  n o t  t o  a c c e p t  a n d  a d o p t  t h e  C o n c l u s i o n  o f  t h e  

S t a n d i n g  C o m m i t t e e  o n  t h e  U n l i c e n s e d  P r a c t i c e  o f  L a w  a n d  The  F l o r i d a  

B a r  t h a t  i t  n o t  b e  a l l o w e d  t o  c o m m u n i c a t e  w i t h  i t s  c u s t o m e r s  

r e g a r d i n g  t h e  i n f o r m a t i o n  u t i l i z e d  o n  t h e  f o r m ,  t h e  p r a c t i c a l  

a d v a n t a g e s  o f  a t t e m p t i n g  s e r v e  by  c e r t i f i e d  m a i l ,  r e t u r n  r e c e i p t  
i 

r e q u e s t e d ,  a s  o p p o s e d  t o  h a n d  d e l i v e r y  o r  p o s t i n g  o n  t h e  j o b s i t e  d u e  

t o  t i m e  c o n s t r a i n t s ,  t h e  n e e d s  f o r  s e r v i n g  more  t h a n  j u s t  a n  

o r i g i n a l  N o t i c e  t o  Owner o n  t h e  Owner ,  a n d  t h e  a p p r o p r i a t e n e s s  o r  

l a c k  t h e r e o f  o f  s e r v i n g  a N o t i c e  w h e r e  t h e  t i m e  p e r i o d  w i t h i n  w h i c h  

t o  s e r v e  same may h a v e  a l r e a d y  e x p i r e d ,  b a s e d  u p o n  a m a t h e m a t i c a l  
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c o m p u t a t i o n  o f  t h e  4 5  day t i m e  l i m i t  f r o m  t h e  f u r n i s h i n g  o f  t h e  

f i r s t  m a t e r i a l s ,  l a b o r  o r  s e r v i c e s  t o  t h e  j o b s i t e .  

R e s p e c t f u l l y  s u b m i t t e d ,  

O r l a n d o ,  F l o r i d a  3 2 8 0 2  
( 4 0 7 )  8 4 3 - 5 3 5 3  
A t t o r n e y  f o r  N A C M  
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