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c PRELIMINARY STATEMENT 

T h e  P e t i t i o n e r ,  

F o u r t h  D i s t r i c t  C o u r t  

A l a n  Andrew A b t ,  was t h e  A p p e l l a n t  i n  t h e  

o f  Appeal a n d  t h e  D e f e n d a n t  i n  t h e  t r i a l  

c o u r t .  T h e  R e s p o n d e n t  was t h e  Appe l l ee  a n d  t h e  P r o s e c u t i o n ,  

r e s p e c t i v e l y ,  i n  t h o s e  lower c o u r t s .  I n  t h e  b r i e f ,  t h e  p a r t i e s  

w i l l  be r e f e r r e d  t o  by name. 

T h e  s y m b o l  "A" w i l l  b e  u s e d  t o  r e f e r  t o  t h e  a p p e n d i x  which  

i n c l u d e s  t h e  d e c i s i o n  of t h e  d i s t r i c t  c o u r t  o f  appeal .  T h e  sym- 

b o l  IIR" w i l l  be  used  t o  r e f e r  t o  t h e  r e c o r d  o n  appeal. 

c 
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STATEMENT OF THE CASE AND FACTS 

Andrew A l a n  A b t  w a s  c o n v i c t e d  a n d  a d j u d g e d  g u i l t y  ( R 2 2 )  

a f t e r  a j u r y  t r i a l  o n  a n  i n f o r m a t i o n  c h a r g i n g  h i m  w i t h  a r m e d  

b u r g l a r y  o f  a d w e l l i n g  (Coun t  I ) ,  r o b b e r y  w i t h  a f i r e a r m  ( C o u n t s  

I1 and 111), and u s i n g  a f i r e a r m  d u r i n g  a f e l o n y  (Coun t  I V )  (R19- 

2 1 ) .  M r .  A b t  was t h e r e u p o n  s e n t e n c e d  t o  s e r v e  t h r e e  concur -  

r e n t  terms of t w e n t y - f i v e  y e a r s  i n  p r i s o n  ( C o u n t s  I - 111) a n d  a 

c o n c u r r e n t  term of f i v e  y e a r s  i n  p r i s o n  o n  Count  I V  ( R 2 6 ) .  T h i s  

g u i d e l i n e s  d e p a r t u r e  s e n t e n c e  was j u s t i f i e d  by t h e  t r i a l  court o n  

t h e  f o l l o w i n g  b a s i s :  

1. T h e  D e f e n d a n t  was c o n v i c t e d  by  a j u r y  of 
t w o  ( 2 )  c o u n t s  of A r m e d  R o b b e r y ,  o n e  (1) 
c o u n t  of A r m e d  B u r g l a r y  and o n e  (1) c o u n t  
o f  P o s s e s s i o n  o f  a Weapon d u r i n g  t h e  c o u r s e  
o f  a f e l o n y .  D e f e n d a n t  was o n  escape 
s t a t u s  from e x t e n d e d  c o n f i n e m e n t  i n  t h e  
s t a t e  sys t em a t  t h e  t i m e  o f  t h e s e  o f f e n s e s .  

2. H i s  p a s t  i n d i c a t e s  a h i s t o r y  of c r i m i n a l  
a c t i v i t y  o f  a n  i n c r e a s i n g  s e r i o u s  n a t u r e .  
H e  h a s  g r a d u a t e d  from p r o p e r t y  crimes t o  
cr imes i n v o l v i n g  t h e  t h r e a t  of armed v i o -  
l e n c e .  

3 .  T h e s e  crimes have  i n c r e a s e d  i n  t h e i r  s e v e r -  
i t y  and s o p h i s t i c a t i o n .  T h e  i n f l i c t i o n  o f  
i n t e n t i o n a l  e m o t i o n a l  t r auma  of t h i s  magni- 
t u d e  t o  t h e  v i c t i m s  must  b e  s e v e r e l y  s a n c -  
t i o n e d  . 

4 .  T h e  i n s t a n t  case i n v o l v e s  a p u r p o s e f u l  
n i g h t  t i m e  i n t r u s i o n  i n t o  a n  o c c u p i e d  resi- 
d e n c e  w h i l e  armed. H i s  p u r p o s e  b e i n g  t o  
t e r r o r i z e  t h e  o c c u p a n t s  b y  t h r e a t  of v i o -  
l e n c e  i n t o  h a n d i n g  o v e r  t h e i r  p o s s e s s i o n s .  
The  i n t e n t i o n a l  n a t u r e  of t h e  crime demands 

F o r  t h i s  C o u r t ' s  c o n v e n i e n c e ,  M r .  Abt a p p e n d s  t o  t h i s  b r i e f  
copies of t h e  S t a t e m e n t s  of t h e  Facts  f i l e d  by e a c h  p a r t y  i n  
h i s  o r i g i n a l  a p p e a l ,  Case N o .  4-86-1005, o u t l i n i n g  t h e  e v i -  
d e n c e  adduced  a t  h i s  t r i a l .  
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. a d e p a r t u r e  from t h e  g u i d e l i n e s  to  p u n i s h  
t h e  d e f e n d a n t  and t o  s e t  a n  e x a m p l e  t o  t h e  
p u b l i c .  

5. T h e  d e f e n d a n t ' s  h i s t o r y  i n d i c a t e s  f a i l u r e s  
i n  t h e  j u v e n i l e  a n d  a d u l t  s y s t e m .  N e i t h e r  
p r o b a t i o n ,  c o m m u n i t y  c o n t r o l ,  p r i s o n  n o r  
r e h a b i l i t a t i o n  d r u g  p r o g r a m s  h a v e  d e t e r r e d  
o r  r e h a b i l i t a t e d  t h i s  p e r s o n .  

( R 3 0 ) .  But  i n  Case N o .  4-86-1003, t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

a p p e a l  r e v e r s e d  M r .  A b t ' s  d e p a r t u r e  s e n t e n c e ,  f i n d i n g  t h a t  a l l  

t h e  r e a s o n s  f o r  d e p a r t u r e  were i n v a l i d  e x c e p t  t h e  s e c o n d  a n d  

f i r s t  p a r t  of t h e  t h i r d ,  w h i c h  were e s s e n t i a l l y  t h e  same (R28- 

3 1 ) .  

On May 2 7 ,  1987 ,  t h e  t r i a l  c o u r t  r e s e n t e n c e d  M r .  A b t  t o  t h e  

same s e n t e n c e s  p r e v i o u s l y  imposed (R34-37) .  I n  a w r i t t e n  o r d e r  

s t a t i n g  i t s  r e a s o n s  for  a g a i n  d e p a r t i n g  f rom t h e  g u i d e l i n e s  sen -  

t e n c e ,  t h e  t r i a l  c o u r t  s a i d :  

1. T h e  score s h e e t  i n d i c a t e s  a s e n t e n c e  r a n g e  
o f  1 2  t o  1 7  y e a r s .  The  Defendan t  w a s  s e r v -  
i n g  a s t a t e  p r i s o n  s e n t e n c e  when t h e  
i n s t a n t  o f f e n s e  o c c u r r e d .  H e  e s c a p e d  i n  
t h e  m o n t h  p r i o r  t o  t h i s  a c t .  I f  h e  h a d  
b e e n  o n  p r o b a t i o n ,  no  w r i t t e n  r e a s o n s  would 
be n e c e s s a r y  t o  impose a o n e  c e l l  d e v i a t i o n  
t o  22 y e a r s .  I f  h e  h a d  b e e n  r e c e n t l y  
r e l e a s e d  f r o m  p r i s o n  or p r o b a t i o n ,  t h i s  i n  
and  of i t s e l f ,  w o u l d  b e  s u f f i c i e n t  f o r  a 
s i g n i f i c a n t  d e v i a t i o n  i n  s e n t e n c e .  T h i s  
c o u r t  f o r  t h e  most c l e a r  a n d  c o n v i n c i n g  
r e a s o n s  s t a t e s  a d e f e n d a n t  o n  escape s t a t u s  
who commits m u l t i p l e  f e l o n i e s  i n v o l v i n g  
p e r s o n a l  v i o l e n c e  f o r  t h e  p r i m a r y  aim o f  
h i s  p e r s o n a l  e c o n o m i c  b e n e f i t  i s  e q u a l l y  
d e s e r v i n g  of a s e n t e n c e  d e v i a t i o n  a s  a 
p r o b a t i o n e r  o r  r e c e n t  parolee. 

2 .  H i s  p a s t  c r i m i n a l  h i s t o r y  i n d i c a t e s  t h i s  is 
h i s  t h i r d  B u r g l a r y  c o n v i c t i o n  a l o n g  w i t h  
t w o  G r a n d  T h e f t s  a n d  o n e  f e l o n y  B a t t e r y .  
H i s  c r i m i n a l  h i s t o r y  h a s  w i t n e s s e d  a n  
i n c r e a s e  n o t  o n l y  i n  t h e  s e v e r i t y  o f  h i s  
c r i m i n a l  p r o p e n s i t i e s ,  b u t  a l s o  i n  t h e  
s o p h i s t i c a t i o n  of h i s  p l a n n i n g .  T h e  
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i n s t a n t  case c o n c e r n s  a p l a n n e d  B u r g l a r y  of 
a n  o c c u p i e d  d w e l l i n g ,  Brooks  v .  S t a t e , -  - 487 
S o . 2 d  6 8 ,  o c c u r r i n g  a t  n i g h t ,  M a t h e r  v .  
S t a t e ,  4 9 8  So.2d 6 4 8 ,  whose aim was n o t  t o  
s t e a l  b u t  t o  t a k e  by armed f o r c e ,  u n d e r  
d i s g u i s e ,  p rope r t i e s  bf h e l p l e s s  v i c t i m s ,  
D a v i s  v .  S t a t e ,  4 5 8  So .2d  4 2 ,  G r a n t  v .  
S t a t e ,  85-91  4 t h  DCA 1 -7 -87 ,  who were 
a p p r o a c h e d  and  a t t a c k e d  w h i l e  as leep ,  A l l e n  
v .  S t a t e ,  86 -1650  4 t h  D C A  4-15-87 .  T h e  
c o n d u c t  a n d  m e t h o d  of t h i s  HOME I N V A S I O N  
B u r g l a r y  was so o u t r a g e o u s  and c o n t e m p t i b l e  
i n  a n d  o f  i t s e l f ,  so a s  t o  demand a d e v i a -  
t i o n  f o r  t h e s e  most clear and c o n v i n c i n g  of 
r e a s o n s ,  I Roberge  v .  S ta te ,  489 So.2d 8 2 .  

3 .  T h e  t e r ro r  t h i s  p e r s o n  commi t t ed  o n  t h e  
v i c t i m s  w a s  n o t  i n h e r e n t  i n  t h e  c o m p o n e n t s  
of t h e s e  crimes, Hannah v. S t a t e ,  480 So.2d 
718.  The H o m e  I n v a s i o n  B u r g l a r y  is a rela- 
t i v e l y  new p h e n o m e n o n ,  i t  c o m b i n e s  a n d  
e x p a n d s  upon t h e  worst e l e m e n t s  o f  B u r g l a r y  
and Robbery i n t o  a new, more d a n g e r o u s  a n d  
a b h o r e n t  crime n o t  e n v i s i o n e d  by t h e  cre- 
a tor  of t h e s e  g u i d e l i n e s .  A lesser  s e n -  
t e n c e  w o u l d  be o d i o u s  and r e p u g n a n t  t o  o u r  
s e n s e  of j u s t i c e  and  n o t  c o m m e n s u r a t e  w i t h  
t h e  s e r i o u s n e s s  of t h e  crime. 

4. T h i s  d e f e n d a n t  h a s ,  b y  h i s  a c t s  a n d  h i s -  
t o r y ,  e x h i b i t e d  a f l a g r a n t  d i s r e g a r d  fo r  
t h e  c r i m i n a l  j u s t i c e  s y s t e m .  Adams v .  
S t a t e ,  483 So.2d 121 .  H e  h a s  been  and i s  a 
t h r e a t  t o  s o c i e t y .  M i d d l e t o n  v. S t a t e ,  498 
S o . 2 d  2 0 1 .  T h e  g u i d e l i n e  s e n t e n c e  is 
i n s u f f i c i e n t  f o r  h i s  r e h a b i l i t a t i o n  o r  
d e t e r r e n c e .  B a l d w i n  v .  S t a t e ,  494  So.2d 
503. 

(R38-39) .  

No t i ce  of  a p p e a l  from M r .  A b t ' s  s e c o n d  d e p a r t u r e  s e n t e n c e  

was t i m e l y  f i l e d  o n  J u n e  1 9 ,  1987 ( R 4 0 ) .  
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SUMMARY OF THE ARGUMENT 

1. S e c t i o n  9 2 1 . 0 0 1 ( 5 ) ,  F l o r i d a  S t a t u t e s ,  which s e e k s  t o  

p r e c l u d e  remand of a g u i d e l i n e s  d e p a r t u r e  s e n t e n c e  a l t h o u g h  sev -  

e r a l  o f  t h e  r e a s o n s  f o r  d e p a r t u r e  h a v e  b e e n  f o u n d  i n v a l i d  o n  

a p p e a l ,  a d d r e s s e s  a ma t t e r  of p r o c e d u r e  w h i c h  i s  w i t h i n  t h e  

e x c l u s i v e  p r o v i n c e  of t h i s  C o u r t  t o  r e g u l a t e .  A s  s u c h ,  i t  i s  i n  

v i o l a t i o n  of Art ic le  V ,  S e c t i o n  2 ( a )  of t h e  F l o r i d a  C o n s t i t u t i o n .  

Shou ld  t h i s  C o u r t  d e t e r m i n e  t h a t  t h e  s t a t u t e  is  i n  f a c t  s u b s t a n -  

t i v e ,  t h e n  i t s  a p p l i c a t i o n  a g a i n s t  M r .  Abt ,  whose crime was com- 

m i t t e d  p r i o r  t o  i t s  e f f e c t i v e  d a t e ,  v i o l a t e s  t h e  c o n s t i t u t i o n a l  

p r o s c r i p t i o n  a g a i n s t  ex  post f a c t o  laws. 

2. A l l  t h e  t r i a l  c o u r t ' s  r e a s o n s  for impos ing  a d e p a r t u r e  

s e n t e n c e  i n  t h i s  case a r e  i n v a l i d ,  s i n c e  t h e y  are  e i t h e r  unsup- 

ported by t h e  record, or  i n v o l v e  matters a l r e a d y  scored i n  a r r i v -  

i n g  a t  t h e  g u i d e l i n e s  s e n t e n c e ,  o r  make  r e f e r e n c e  t o  f a c t o r s  

i n h e r e n t  i n  t h e  n a t u r e  o f  t h e  crimes f o r  w h i c h  M r .  A b t  was c o n -  

v i c t e d .  M r .  A b t ' s  d e p a r t u r e  s e n t e n c e  m u s t ,  t h e r e f o r e ,  be 

r e v e r s e d  f o r  i m p o s i t i o n  of a g u i d e l i n e s  term. 
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ARGUMENT 

POINT I 

SECTION 9 2 1 . 0 0 1 ( 5 )  MAY NOT BE APPLIED AGAINST 
MR. ABT TO PRECLUDE REMAND FOR RESENTENCING 
WHERE ONLY ONE OF SEVERAL REASONS GIVEN FOR HIS 
G U I D E L I N E  DEPARTURE SENTENCE WAS H E L D  V A L I D  O N  
APPEAL. 

I n  i t s  d e c i s i o n  r e v i e w i n g  M r .  A b t ' s  appeal from t h e  reimpo- 

s i t i o n  o f  a g u i d e l i n e s  d e p a r t u r e  s e n t e n c e ,  t h e  e n  b a n c  F o u r t h  

D i s t r i c t  C o u r t  o f  Appeal h e l d  t h a t  o f  s e v e n  r e a s o n s  g i v e n  by t h e  

t r i a l  c o u r t  t o  j u s t i f y  A p p e l l a n t ' s  s e n t e n c e ,  o n l y  o n e  c o u l d  b e  

f o u n d  v a l i d .  R e c o g n i z i n g  t h a t  t h i s  C o u r t ' s  d e c i s i o n  i n  A l b r i t t o n  

v .  - S t a t e ,  476  So .2d  1 5 8  ( F l a .  1 9 8 5 )  r e q u i r e d  r e v e r s a l  o f  s u c h  a 

s e n t e n c e  f o r  a d e t e r m i n a t i o n  by t h e  t r i a l  c o u r t  w h e t h e r  i t  would 

impose t h e  same d e p a r t u r e  s e n t e n c e  b a s e d  s o l e l y  o n  t h e  s i n g l e  

r e a s o n  r e m a i n i n g ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal n e v e r t h e -  

l e s s  d e c l i n e d  t o  r e v e r s e ,  r e l y i n g  o n  t h e  i n t e r v e n i n g 2  e n a c t m e n t  

by t h e  l e g i s l a t u r e  o f  S e c t i o n  9 2 1 . 0 0 1 ( 5 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 )  

wh ich  p r o v i d e s  i n  p e r t i n e n t  pa r t :  

When m u l t i p l e  r e a s o n s  e x i s t  t o  s u p p o r t  a d e p a r -  
t u r e  f r o m  g u i d e l i n e s  s e n t e n c e ,  t h e  d e p a r t u r e  
s h a l l  b e  u p h e l d  when a t  l e a s t  o n e  c i r c u m s t a n c e  
o r  f a c t o r  j u s t i f i e s  t h e  d e p a r t u r e  r e g a r d l e s s  of 
t h e  p r e s e n c e  o f  o t h e r  c i r c u m s t a n c e s  o r  f a c t o r s  
found  n o t  t o  j u s t i f y  d e p a r t u r e .  

. 

A p p e l l a n t ' s  o f f e n s e  was c o m m i t t e d  May 18,  1985  ( R 1 9 ) .  H i s  
f i r s t  a p p e a l ,  w h i c h  r e s u l t e d  i n  a n  A l b r i t t o n  r e v e r s a l  f o r  
r e c o n s i d e r a t i o n  o f  A p p e l l a n t ' s  d e p a r t u r e  s e n t e n c e  i n  l i g h t  o f  
t h e  i n v a l i d i t y  o f  a l l  b u t  o n e  o f  t h e  r e a s o n s  g i v e n  by  t h e  
t r i a l  c o u r t  f o r  d e p a r t i n g ,  was d e c i d e d  o n  A p r i l  1, 1 9 8 7  
( R 2 8 ) .  A p p e l l a n t  was r e s e n t e n c e d  o n  May 2 7 ,  1 9 8 7  ( R 3 4 - 3 7 ) .  
A p p e l l a n t ' s  n o t i c e  o f  a p p e a l  f r o m  t h e  r e s e n t e n c e  was f i l e d  
o n  J u n e  1 9 ,  1 9 8 7  ( R 4 0 ) .  S e c t i o n  9 2 1 . 0 0 1 ( 5 ) ,  F l o r i d a  S t a t -  
u t e s  ( 1 9 8 7 )  became  e f f e c t i v e  o n  J u l y  1, 1987.  Ch. 87-110, 
L a w s  o f  F l o r i d a .  -- 
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T h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal  a d o p t e d  t h e  F i r s t  D i s t r i c t  

C o u r t  of Appea l ' s  h o l d i n g  i n  F e l t s  v .  S ta te ,  1 3  F.L.W. 205 ( F l a .  

1st  DCA J a n .  1 4 ,  1 9 8 8 )  t h a t  S e c t i o n  9 2 1 . 0 0 1 ( 5 )  i s  p r o c e d u r a l  i n  

n a t u r e  and  t h u s  d o e s  n o t  v i o l a t e  t h e  e x  p o s t  f a c t o  c l a u s e  when 

a p p l i e d  a g a i n s t  d e f e n d a n t s  l i k e  M r .  A b t ,  who c o m m i t t e d  t h e i r  

crimes b e f o r e  i t s  e f f e c t i v e  d a t e .  The F o u r t h  D i s t r i c t  C o u r t  o f  

Appeal  n o t e d  b u t  w i t h o u t  e x p l a n a t i o n  d e c i d e d  n o t  t o  f o l l o w  t h e  

c o n t r a r y  h o l d i n g s  of t h e  S e c o n d  a n d  T h i r d  D i s t r i c t  C o u r t s  o f  

Appeal  i n  H o y t e  v .  S t a t e ,  5 1 8  S o . 2 d  975  ( F l a .  2d DCA 1 9 8 8 )  and  

S t a t e  v. Mesa, 520 So.2d 328 ( F l a .  3d DCA 1 9 8 8 ) .  

T h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal ' s  r e l i a n c e  o n  F e l t s  and 

S e c t i o n  9 2 1 .  O O l ( 5 )  t o  a v o i d  r e v e r s a l  o f  M r .  A b t ' s  d e p a r t u r e  

s e n t e n c e  is  m i s p l a c e d .  For i f ,  as  t h e  F o u r t h  a n d  F i r s t  D i s t r i c t  

C o u r t s  h a v e  a p p a r e n t l y  h e l d ,  S e c t i o n  9 2 1 . 0 0 1 ( 5 )  is  a matter of 

p r o c e d u r e  n o t  c o n t r o l l e d  by  t h e  e x  p o s t  f a c t o  c l a u s e  o f  t h e  

U n i t e d  S t a t e s  a n d  F l o r i d a  C o n s t i t u t i o n s ,  t h e n  it is u n c o n s t i t u -  

t i o n a l .  

A r t i c l e  V ,  S e c t i o n  2 (  a ) ,  F l o r i d a  C o n s t i t u t i o n ,  p r o v i d e s  i n  

p e r t i n e n t  p a r t :  

T h e  s u p r e m e  c o u r t  s h a l l  a d o p t  r u l e s  f o r  t h e  
p r a c t i c e  a n d  p r o c e d u r e  i n  a l l  c o u r t s  i n c l u d i n g  
t h e  t i m e  f o r  s e e k i n g  a p p e l l a t e  r e v i e w ,  t h e  
a d m i n i s t r a t i v e  s u p e r v i s i o n  o f  a l l  c o u r t s ,  t h e  
t r a n s f e r  t o  t h e  c o u r t  h a v i n g  j u r i s d i c t i o n  of 
any  p r o c e e d i n g  when t h e  j u r i s d i c t i o n  o f  a n o t h e r  
c o u r t  h a s  b e e n  i m p r o v i d e n t l y  i n v o k e d ,  a n d  a 
r e q u i r e m e n t  t h a t  n o  c a u s e  s h a l l  be d i s m i s s e d  
b e c a u s e  a n  improper r e m e d y  h a s  b e e n  s o u g h t .  
T h e s e  r u l e s  may be r e p e a l e d  b y  g e n e r a l  l a w  
e n a c t e d  by t w o - t h i r d s  v o t e  o f  t h e  membersh ip  o f  
each h o u s e  of t h e  l e g i s l a t u r e .  
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( E m p h a s i s  a d d e d ) .  T h u s ,  t h e  l e g i s l a t u r e  h a s  no  c o n s t i t u t i o n a l  

a u t h o r i t y  t o  e n a c t  a n y  l a w  r e l a t i n g  t o  j u d i c i a l  p r a c t i c e  a n d  

p r o c e d u r e .  Graham v .  M u r r e l l ,  462 So.2d 3 4  ( F l a .  1st DCA 1 9 8 4 ) .  

For p u r p o s e s  o f  d e f i n i n g  t h e  p r o v i n c e  o f  t h e  c o u r t s ,  a r u l e  of 

p r o c e d u r e  p r e s c r i b e s  t h e  m e t h o d  o r  o r d e r  b y  w h i c h  a p a r t y  

e n f o r c e s  s u b s t a n t i v e  r i g h t s  o r  o b t a i n s  redress f o r  t h e i r  i nva -  

s i o n .  S u b s t a n t i v e  l a w ,  o n  t h e  o ther  hand,  creates s u c h  r i g h t s .  

P r a c t i c e  a n d  p r o c e d u r e  a r e  t h e  m a c h i n e r y  of j u d i c i a l  process as 

o p p o s e d  t o  i t s  p r o d u c t .  M i l i t a r y  P a r k  F i r e  C o n t r o l  Tax D i s t r i c t  

N o .  4 v .  DeMarois, 407 So.2d 1020 ( F l a .  4 t h  DCA 1 9 8 1 ) .  Thus ,  i n  

DeMarois, t h e  d i s t r i c t  c o u r t  h e l d  t h a t  a s t a t u t e  which  p u r p o r t e d  

t o  g i v e  p r i o r i t y  t o  c e r t a i n  appeals o v e r  o t h e r  c i v i l  cases v i o -  

l a t e d  t h e  c o n s t i t u t i o n a l  d e l e g a t i o n  o f  p r o c e d u r a l  i s s u e s  t o  t h e  

c o u r t s .  And any  s t a t u t e  which  c o n f l i c t s  w i t h  t h e  j u d i c i a l  d e t e r -  

m i n a t i o n  i n  a matter o f  p r o c e d u r e  is  n o t  c o n t r o l l i n g .  Rhynes v.  

S t a t e ,  312 So.2d 520 ( F l a .  4 t h  DCA 1 9 7 5 ) .  

The  p r e s c r i b e d  pun i shmen t  f o r  a c r i m i n a l  o f f e n s e  i s  s u b s t a n -  

t i v e .  B e n y a r d  v .  W a i n w r i g h t ,  3 2 2  S o . 2 d  4 7 3  ( F l a .  1 9 7 6 ) .  B u t  

s e n t e n c i n g  i t s e l f  i s  a j u d i c i a l  f u n c t i o n  g o v e r n e d  by t h e  r u l e s  of 

p r o c e d u r e .  For  example ,  r e g u l a t i o n  of p r e s e n t e n c e  i n v e s t i g a t i o n  

r e p o r t s  i s  w i t h i n  t h e  p u r v i e w  o f  t h e  Supreme C o u r t ' s  c o n s t i t u -  

t i o n a l  ru l e -mak ing  power. A s t a t u t e  r e q u i r i n g  p r e s e n t e n c e  i n v e s -  

t i g a t i o n  r e p o r t s  f o r  d e f e n d a n t s  found  g u i l t y  o f  f e l o n i e s  was i n  

v i o l a t i o n  o f  t h e  d o c t r i n e  o f  s e p a r a t i o n  of powers a s  a l e g i s l a -  

t i v e  a t t e m p t  t o  c r e a t e  a r u l e  o f  p r o c e d u r e  f o r  t h e  c o u r t s .  

J o h n s o n  v .  S t a t e ,  3 0 8  So. 2d 1 2 7  ( F l a .  1st 

J o h n s o n  v.  S t a t e ,  346 So.2d 6 6  ( F l a .  1 9 7 7 ) .  

DC A 1 9 7 5 ) ,  a f f i r m e d  
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Apply ing  these  p r i n c i p l e s  t o  t h e  p r e s e n t  case, it is  r e a d i l y  

a p p a r e n t  t h a t  t h e  s e n t e n c e  t o  which a d e f e n d a n t  i s  e x p o s e d  when 

h e  commits a crime i s  a matter of s u b s t a n t i v e  l a w  which must  be 

l e g i s l a t i v e l y  d e f i n e d .  T h e  s e n t e n c i n g  g u i d e l i n e s  t h e m s e l v e s ,  

t h e n ,  a r e  a p p r o p r i a t e l y  a r t i c u l a t e d  i n  t h e  s t a t u t e s .  Bu t  t h e  

m e c h a n i c s  o f  t h e i r  i m p o s i t i o n  may be g u i d e d  b y  p r o c e d u r a l  r u l e s  

p r o m u l g a t e d  by t h e  S u p r e m e  C o u r t .  A g a i n ,  t h e  r i g h t  t o  appeal 

from a g u i d e l i n e s  d e p a r t u r e  s e n t e n c e  is  s u b s t a n t i v e ,  and t h u s  f o r  

t h e  l e g i s l a t u r e  t o  d e t e r m i n e .  See, Abney v. U n i t e d  S t a t e s ,  431  

U . S .  6 8 1 ,  9 7  S . C t .  2 0 3 4 ,  5 2  L .Ed.2d  6 5 1  ( 1 9 7 7 ) .  T h i s  i n c l u d e s  

d e f i n i n g  when a n  appeal is a u t h o r i z e d :  f o r  i n s t a n c e ,  a l e g i s l a -  

t i v e  e n a c t m e n t  w h i c h  r e s t r i c t s  a d e f e n d a n t  from a p p e a l i n g  t h e  

e x t e n t  of h i s  g u i d e l i n e s  d e p a r t u r e  s e n t e n c e  d e f i n e s  when and f rom 

w h a t  t y p e  of o r d e r  a n  appeal  may be t a k e n ,  a proper l e g i s l a t i v e  

f u n c t i o n .  A u s t i n  v .  Town of O v i e d o ,  9 2  S o . 2 d  6 4 8 ,  6 5 0  ( F l a .  

1 9 5 7 ) .  C o n s e q u e n t l y ,  c h . 8 6 - 2 7 3 ,  L a w s  o f  F l o r i d a ,  w h i c h  pre- 

c l u d e s  a p p e l l a t e  r e v i e w  o f  t h e  e x t e n t  o f  a g u i d e l i n e s  d e p a r t u r e  

c o n t r o l s  a mat te r  of s u b s t a n t i v e  l a w  and  so does n o t  v i o l a t e  t h e  

d o c t r i n e  of s e p a r a t i o n  of powers. B o o k e r  v .  S t a t e ,  514 So.2d 

1079  ( F l a .  1 9 8 7 ) .  

Q u i t e  d i f f e r e n t  is  t h e  i s s u e  a t  b a r ,  however .  F o r  t h e  l e g i s -  

l a t u r e  h a s  u n q u e s t i o n a b l y  a u t h o r i z e d  a p p e a l  f r o m  a g u i d e l i n e s  

d e p a r t u r e  s e n t e n c e  for  t h e  p u r p o s e  of t e s t i n g  t h e  v a l i d i t y  of t h e  

r e a s o n s  f o r  d e p a r t u r e .  S e c t i o n  9 2 1 . 0 0 1 ( 5 )  therefore  p u r p o r t s  t o  

g o v e r n  n o t  t h e  a p p e a l a b i l i t y  o f  a n  order, b u t  r a t h e r  t o  c o n t r o l  a 

par t  o f  t h e  appe l l a t e  process i t s e l f .  T h e  l e g i s l a t u r e  h a s  h e r e  

a t t e m p t e d  t o  t e l l  t h e  appe l l a t e  c o u r t s ,  which  h a v e  b e e n  g i v e n  t h e  
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power t o  r e v i e w ,  i n  w h a t  m a n n e r  t h e y  may c o n d u c t  t h a t  r e v i e w .  

But  r e v i e w  of t h e  v a l i d i t y  o f  t h e  g u i d e l i n e s  d e p a r t u r e  r e a s o n s  -- 
a n d  t h e  f a s h i o n i n g  o f  a n  appropriate  remedy where  some or a l l  o f  

those r e a s o n s  are  found t o  be i n v a l i d  -- is  o f  j u s t  t h a t  t y p e  o f  

j u d i c i a l  s c r u t i n y  w h i c h  h a s  always been  a pa r t  of t h e  appe l l a t e  

f u n c t i o n ,  a s  t h i s  C o u r t  n o t e d  b y  i t s  q u o t a t i o n ,  i n  Booker, 514 

S o . 2 d  a t  1 0 8 2 ,  n . 2 ,  of t h e  f o l l o w i n g  p a s s a g e  f rom U n i t e d  S t a t e s  

v .  Hartford,  489 F.2d 652 ,  654 ( 5 t h  C i r .  1 9 7 4 ) :  

Appel la te  m o d i f i c a t i o n  o f  a s t a t u t o r i l y  a u t h o r -  
i z e d  s e n t e n c e ,  however ,  i s  a n  e n t i r e l y  d i f f e r -  
e n t  ma t t e r  f r o m  t h e  c a r e f u l  s c r u t i n y  o f  t h e  
L u d i c i a l  process  by  w h i c h  t h e  p a r t i c u l a r  pun- 
i s h m e n t  was d e t e r m i n e d .  R a t h e r  t h a n  a n  u n j u s -  
t i f i e d  i n c u r s i o n  i n t o  t h e  p r o v i n c e  of  t h e  s e n -  
t e n c i n g  j u d g e ,  t h i s  l a t t e r  r e s p o n s i b i l i t y  is, 
on  t h e  c o n t r a r y ,  a n e c e s s a r y  i n c i d e n t  of w h a t  
h a s  a l w a y s  b e e n  appropr ia te  r e v i e w  o f  c r i m i n a l  
cases.  

(Emphas i s  o r i g i n a l ) .  

T h e r e f o r e ,  S e c t i o n  9 2 1 . 0 0 1 ( 5 )  s e e k s  t o  e f f ec t  a n  imprope r  

l e g i s l a t i v e  i n t e r f e r e n c e  w i t h  t h e  a p p e l l a t e  p rocess ,  a f u n c t i o n  

o v e r  w h i c h  c o n t r o l  i s  c o n s t i t u t i o n a l l y  l i m i t e d  t o  t h e  c o u r t s .  

A s  s u c h ,  i t  c a n n o t  s e r v e  as  a u t h o r i z a t i o n  t o  n e g a t e  t h e  appropri- 

a t e l y  a r r i v e d  a t  d e t e r m i n a t i o n  of t h i s  C o u r t  i n  A l b r i t t o n  a s  t o  

t h e  e f f e c t  of a n  a p p e l l a t e  c o u r t ' s  f i n d i n g  t h a t  some of a t r i a l  

c o u r t ' s  r e a s o n s  f o r  d e p a r t u r e  are v a l i d  b u t  some a re  i n v a l i d .  

T h i s  C o u r t  i t s e l f  h a s  i m p l i c i t l y  s u g g e s t e d  i t s  r e j e c t i o n  of 

a F e l t s - t y p e  a n a l y s i s .  As o u t l i n e d  i n  P o w e l l  v .  S t a t e ,  515 So.2d 

1 2 9 4 ,  1 2 9 7  a t  n . 1  ( F l a .  2d D C A  1 9 8 7 ) ,  t h i s  C o u r t  h a s  a l r e a d y  

d e c l i n e d  t o  adopt a S e n t e n c i n g  G u i d e l i n e s  Commission recommenda-  

t i o n  t h a t  a d e p a r t u r e  s e n t e n c e  be u p h e l d  w h e r e  a s i n g l e  v a l i d  
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r e a s o n  f o r  d e p a r t u r e  r e m a i n s  a f t e r  appe l l a t e  r e v i e w  h a s  d e t e r -  

mined o t h e r  r e a s o n s  f o r  d e p a r t u r e  r e l i e d  o n  b y  t h e  s e n t e n c i n g  

j u d g e  t o  be i n v a l i d .  R u l e s  o f  C r i m i n a l  P r o c e d u r e  S e n t e n c i n g  

G u i d e l i n e s  -- Amendment s ,  1 2  F.L.W. 1 6 2  ( F l a .  A p r i l  2 ,  1 9 8 7 ) ;  

R u l e s  o f  C r i m i n a l  P r o c e d u r e  -- Amendment -- S e n t e n c i n g  Guide- 

l i n e s ,  509  So .2d  1 0 8 8  ( F l a .  1 9 8 7 ) .  I n  t h e  l a t t e r  o p i n i o n ,  t h e  

C o u r t  n o t e d  t h e  many a m e n d m e n t s  t o  t h e  s e n t e n c i n g  g u i d e l i n e s  

which  were l e g i s l a t i v e l y  e n a c t e d  ( i n c l u d i n g  t h a t  a t  i s s u e  i n  t h i s  

c a s e )  a n d  s t a t e d :  " W e  h a v e  n o t  c o n s i d e r e d  those  amendments and 

make no  r u l i n g  as  t o  t h e i r  v a l i d i t y  i n  t h i s  o p i n i o n . "  But s i n c e  

t h e n ,  t h i s  C o u r t  h a s  d e c i d e d  G r i f f i s  v .  S t a t e ,  509 So.2d 1104  

( F l a .  1 9 8 7 ) ,  w h e r e i n  i t  h e l d  t h a t  a s e n t e n c i n g  j u d g e ' s  boi ler  

p l a t e  r e c i t a t i o n  t h a t  h e  w o u l d  h a v e  imposed t h e  same s e n t e n c e  

b a s e d  o n  a n y  o n e  of t h e  r e a s o n s  g i v e n  f o r  d e p a r t u r e  d o e s  n o t  

o b v i a t e  t h e  need  t o  remand t h e  case f o r  r e s e n t e n c i n g  w h e r e  o t h e r  

r e a s o n s  f o r  d e p a r t u r e  a r e  f o u n d  i n v a l i d .  I n  so h o l d i n g ,  t h i s  

C o u r t  saw ' 'no r e a s o n  t o  r e c e d e  from o u r  p o s i t i o n  o f  December 

1 9 8 5 , "  d e s p i t e  t h e  i n t e r v e n i n g  l e g i s l a t i v e  e n a c t m e n t  o f  S e c t i o n  

9 2 1 . 0 0 1 ( 5 ) :  

W e  r e i t e r a t e  t h e  p r i n c i p l e  of A l b r i t t o n .  Such 
a s e n t e n c e  c a n  be a f f i r m e d  o n l y  w h e r e  t h e  
a p p e l l a t e  c o u r t  i s  s a t i s f i e d  b y  t h e  e n t i r e  
record t h a t  t h e  s t a t e  h a s  m e t  i t s  b u r d e n  of  
p r o v i n g  b e y o n d  a r e a s o n a b l e  d o u b t  t h a t  t h e  
s e n t e n c e  would h a v e  b e e n  t h e  same w i t h o u t  t h e  
i m p e r m i s s i b l e  r e a s o n s .  A s t a t e m e n t  b y  t h e  
t r i a l  c o u r t  t h a t  i t  would d e p a r t  f o r  a n y  of t h e  
r e a s o n s  g i v e n ,  s t a n d i n g  a l o n e ,  is  n o t  enough t o  
s a t i s f y  t h a t  bu rden .  

-- See a l so ,  Anthony v .  S t a t e ,  524 So.2d 655 ,  657 ,  n.3 ( F l a .  1 9 8 8 ) .  
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T h i s  r e s u l t  i s  s u p p o r t e d  b y  l o g i c  a s  w e l l  a s  t h e  l a w .  A 

b l a n k e t  r u l e  r e q u i r i n g  a f f i r m a n c e  o f  a d e p a r t u r e  s e n t e n c e  e v e n  

w h e r e  n i n e  o f  t e n  r e a s o n s  f o r  d e p a r t u r e  were found i n v a l i d  would 

t o t a l l y  n e g a t e  t h e  p roper  d i s c r e t i o n a r y  role of t h e  s e n t e n c i n g  

j u d g e  t o  make a r e a s o n e d  d e c i s i o n  a s  t o  t h e  appropriate  s e n t e n c e  

t o  be imposed based on t h e  s e v e r i t y  of t h e  v a l i d  j u s t i f i c a t i o n  

f o r  t h e  d e p a r t u r e  s e n t e n c e :  h a v i n g  o n c e  d e t e r m i n e d  t h a t  d e p a r t u r e  

i s  j u s t i f i e d ,  t h e  s e n t e n c i n g  j u d g e  is  n o t  p r e s u m e d  t o  a u t o m a t i -  

c a l l y  impose t h e  maximum s e n t e n c e  i n  a l l  cases ,  b u t  h e  i s  t o  

c o n s i d e r ,  based on  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  c o r r e c t l y  b e f o r e  

h i m ,  w h a t  s e n t e n c e ,  a l b e i t  o u t s i d e  t h e  g u i d e l i n e s ,  w i l l  b e s t  

s e r v e  t h e  n e e d s  o f  j u s t i c e .  See,  F e l t s  v .  S t a t e ,  s u p r a ,  13 

F.L.W. a t  2 0 9 ,  n . 3  ( Z e h m e r ,  J . ,  c o n c u r r i n g  a n d  d i s s e n t i n g ) .  

D e p r i v i n g  t h e  t r i a l  j u d g e  of t h e  o p p o r t u n i t y  t o  perform t h i s  r o l e  

b y  t a k i n g  away h i s  o b l i g a t i o n  t o  r e c o n s i d e r  h i s  d e p a r t u r e  sen -  

t e n c e  when some of h i s  r e a s o n s  for  d e p a r t u r e  s e n t e n c i n g  a re  found  

i n v a l i d  i n  e f f e c t  s t r i p s  t h e  j u d g e  of h i s  s e n t e n c i n g  d i s c r e t i o n  

i n  a backdoor  way n o t  c o n t e m p l a t e d  by t h e  s e n t e n c i n g  g u i d e l i n e s  

scheme. 

- 

C o n s e q u e n t l y ,  t h e  l e g i s l a t i v e  e n a c t m e n t  o f  S e c t i o n  9 2 1 .  

OOl (5 )  c a n  h a v e  no  e f f e c t  o n  t h i s  appeal  o r  a n y  o t h e r ,  s i n c e  i t  

i s  a n  u n c o n s t i t u t i o n a l  a t t e m p t  by  t h e  l e g i s l a t u r e  t o  g o v e r n  a 

matter o f  p r o c e d u r e  which is w i t h i n  t h i s  C o u r t ' s  e x c l u s i v e  p r o v -  

i n c e  t o  d e t e r m i n e ,  T h e  lower c o u r t ' s  d e c i s i o n  i n  - A b t ,  w h i c h  

c o m p l e t e l y  i g n o r e s  t h i s  de fec t ,  therefore ,  c a n n o t  b e  approved .  
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M o r e o v e r ,  e v e n  of M r .  A b t ' s  a r g u m e n t  i n  t h i s  r e g a r d  i s  

r e j e c t e d ,  and  S e c t i o n  9 2 1 . 0 0 1 ( 5 )  i s  viewed as a c h a n g e  i n  s u b s t a n -  

t i v e  s e n t e n c i n g  l a w  s o  a s  t o  a v o i d  t h e  c o n s t i t u t i o n a l  a t t a c k  

u r g e d ,  s u p r a ,  S e c t i o n  9 2 1 . 0 0 1 ( 5 )  c a n n o t  be invoked  a g a i n s t  M r .  

A b t  i n  t h e  i n s t a n t  case .  F o r  i n  t h a t  e v e n t ,  t h e  r e t r o a c t i v e  

a p p l i c a t i o n  o f  S e c t i o n  9 2 1 . 0 0 1 ( 5 )  t o  t h e  i n s t a n t  c a u s e  w o u l d  

v i o l a t e  t h e  e x  p o s t  f a c t o  c l a u s e s  o f  t h e  U n i t e d  S t a t e s  a n d  

F l o r i d a  C o n s t i t u t i o n s .  H o y t e ,  Mesa, s u p r a .  C l e a r l y ,  M r .  Abt 

s u f f e r s  d e t r i m e n t  as a r e s u l t  o f  t h i s  new l e g i s l a t i v e  pronounce-  

m e n t :  u n d e r  p r i o r  l a w  a s  e n u n c i a t e d  i n  A l b r i t t o n  v .  S t a t e ,  

s u p r a ,  M r .  A b t ' s  s e n t e n c e  was r e m a n d e d  t o  t h e  t r i a l  c o u r t  when 

t h e  a p p e l l a t e  f o r u m  f o u n d  a l l  b u t  o n e  o f  t h e  r e a s o n s  j u s t i f y i n g  

h i s  d e p a r t u r e  s e n t e n c e  t o  be i n v a l i d  i n  M r .  A b t ' s  f i r s t  appea l .  

N o w ,  t h e  t r i a l  j u d g e  h a v i n g  f a i l e d  t o  comply w i t h  t h e  appe l l a t e  

c o u r t ' s  m a n d a t e  t o  r e c o n s i d e r  M r .  A b t ' s  s e n t e n c e  based o n  t h e  

s i n g l e  r e m a i n i n g  v a l i d  d e p a r t u r e  r e a s o n ,  M r .  Abt  may b e  d e n i e d  

a n y  r e l i e f  f o r  t h e  e x a c t  same error  m e r e l y  b e c a u s e  o f  t h e  i n t e r -  

v e n i n g  e n a c t m e n t  o f  amended S e c t i o n  9 2 1 . 0 0 1 ( 5 ) .  T h e  p e n a l t y  

a g a i n s t  M r .  A b t  for  t h e  t r i a l  c o u r t ' s  m i s t a k e  i s  n o t  i n c o n s i d e r -  

a b l e :  h i s  g u i d e l i n e s  s e n t e n c e  o f  t w e l v e  ( 1 2 )  t o  s e v e n t e e n  ( 1 7 )  

y e a r s  i n  p r i s o n  h a s  b e e n  t r a n s f o r m e d  i n t o  a t w e n t y - f i v e  y e a r  

term, y e t  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal's d e c i s i o n  would 

d e n y  A p p e l l a n t  t h e  f a i r  r e d r e s s  t h a t  h e  r e c e i v e d  j u s t  a y e a r  a g o  

i n  h i s  f i r s t  a p p e a l  of t h i s  same s e n t e n c e .  Miller v .  F l o r i d a ,  

-- U . S .  - , 1 0 7  S . C t .  2 4 4 6 ,  9 6  L.Ed.2d 3 5 1  ( 1 9 8 7 )  p r o h i b i t s  

s u c h  a r e s u l t .  T h e  o p e r a t i o n  of S e c t i o n  9 2 1 . 0 0 1 ( 5 )  i n  c a s e s  
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where t h e  o f f e n s e  was committed b e f o r e  i t s  e f f e c t i v e  da t e  m u s t  

t h u s  be held t o  v i o l a t e  t h e  p r o h i b i t i o n  a g a i n s t  ex  p o s t  f a c t o  

laws. 

Under e i t h e r  i n t e r p r e t a t i o n  of t h e  s t a t u t e ,  however -- a s  

procedure o r  s u b s t a n c e  -- t h e  Four th  D i s t r i c t  Cour t  of Appeal 

e r red  i n  applying it aga ins t  M r .  Abt. 
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POINT I1 

ALL T H E  REASONS G I V E N  BY THE T R I A L  COURT FOR 
DEPARTING FROM MR. ABT'S G U I D E L I N E S  SENTENCE OF 
12-17 YEARS I N  PRISON ARE I N V A L I D .  

M r .  A b t ' s  g u i d e l i n e s  s e n t e n c e  was t w e l v e  t o  s e v e n t e e n  y e a r s  

i n  p r i s o n ,  b u t  t h e  t r i a l  c o u r t  r e s e n t e n c e d  h im t o  c o n c u r r e n t  

t w e n t y - f i v e  and f i v e  y e a r  p r i s o n  terms. T h i s  d e p a r t u r e  s e n t e n c e ,  

M r .  A b t ' s  s e c o n d  i n  t h i s  c a se ,  was p u r p o r t e d l y  j u s t i f i e d  i n  a 

w r i t t e n  o r d e r  (R38-39) .  B u t  e x a m i n a t i o n  of t h e  o r d e r  r e f l e c t s  

t h a t  many of t h e  r e a s o n s  s t a t e d  f o r  d e p a r t u r e  a r e  t h e  same as  

those which  had  a l r e a d y  p r o p e r l y  been  h e l d  i n v a l i d  b y  t h e  F o u r t h  

D i s t r i c t  C o u r t  o f  Appeal i n  i t s  p r i o r  d e c i s i o n  i n  t h i s  case (R28- 

3 1 ) ,  and  t h e  rest a re  e i t h e r  n o t  s u p p o r t e d  b y  t h e  r e c o r d  o r  a r e  

o t h e r w i s e  i n v a l i d .  C o n s e q u e n t l y ,  t h i s  c a u s e  m u s t  a g a i n  b e  

remanded.  

T u r n i n g  t o  t h e  s p e c i f i c  r e a s o n s  f o r  d e p a r t u r e  g i v e n  by t h e  

t r i a l  c o u r t ,  t h e  f i r s t  r e a s o n 3  i s  e s s e n t i a l l y  t h e  same a s  t h e  

f i r s t  r e a s o n 4  f o r  d e p a r t u r e  accompanying t h e  o r i g i n a l  s e n t e n c e ,  

"1. T h e  score  s h e e t  i n d i c a t e s  a s e n t e n c e  r a n g e  of 1 2  t o  1 7  
y e a r s .  T h e  D e f e n d a n t  was s e r v i n g  a s t a t e  p r i s o n  s e n t e n c e  when 
t h e  i n s t a n t  o f f e n s e  o c c u r r e d .  H e  escaped i n  t h e  month p r ior  
t o  t h i s  a c t .  I f  h e  had  b e e n  o n  p r o b a t i o n ,  no w r i t t e n  r e a s o n s  
w o u l d  be n e c e s s a r y  t o  impose a o n e  c e l l  d e v i a t i o n  t o  2 2  
y e a r s .  I f  h e  had  b e e n  r e c e n t l y  r e l e a s e d  from p r i s o n  o r  pro-  
b a t i o n ,  t h i s  i n  a n d  of i t s e l f ,  w o u l d  b e  s u f f i c i e n t  f o r  a 
s i g n i f i c a n t  d e v i a t i o n  i n  s e n t e n c e .  T h i s  c o u r t  f o r  t h e  most 
c l e a r  a n d  c o n v i n c i n g  r e a s o n s  s t a t e s  a d e f e n d a n t  o n  escape 
s t a t u s  who commits m u l t i p l e  f e l o n i e s  i n v o l v i n g  p e r s o n a l  v i o -  
l e n c e  for  t h e  primary aim of h i s  p e r s o n a l  economic  b e n e f i t  i s  
e q u a l l y  d e s e r v i n g  o f  a s e n t e n c e  d e v i a t i o n  a s  a p r o b a t i o n e r  o r  
r e c e n t  parolee." 

" T h e  D e f e n d a n t  was c o n v i c t e d  by a j u r y  o f  t w o  ( 2 )  c o u n t s  of 
A r m e d  Robbery ,  o n e  (1) c o u n t  o f  A r m e d  B u r g l a r y  a n d  o n e  (1) 
c o u n t  of P o s s e s s i o n  o f  a Weapon d u r i n g  t h e  c o u r s e  o f  a fe l -  
ony.  Defendan t  was on  escape s t a t u s  from e x t e n d e d  c o n f i n e -  
ment i n  t h e  s t a t e  s y s t e m  a t  t h e  t i m e  o f  t h e s e  o f f e n s e s . "  
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a n d  i t  had  a l r e a d y  b e e n  f o u n d  i n v a l i d  by t h e  lower a p p e l l a t e  

c o u r t , 5  a s  i t  is  b a s e d  u p o n  A p p e l l a n t ' s  s t a t u s  u n d e r  l e g a l  

r e s t r a i n t ,  f o r  which p o i n t s  a re  p r o v i d e d  on  t h e  g u i d e l i n e s  score- 

s h e e t ,  a n d  o n  h i s  a l l e g e d  commiss ion  of t h e  crime of escape, f o r  

w h i c h  h e  was n e i t h e r  c h a r g e d  n o r  c o n v i c t e d .  S t a t e  v .  T y n e r ,  506 

So.2d 405 ( F l a .  1 9 8 7 ) .  

T h e  s e c o n d  r e a s o n  f o r  d e p a r t u r e  r e f e r s  t o  A p p e l l a n t ' s  pas t  

c r i m i n a l  h i s t o r y  of t w o  p r i o r  b u r g l a r y  c o n v i c t i o n s ,  t w o  g r a n d  

t h e f t s  a n d  o n e  a g g r a v a t e d  b a t t e r y . 6  For these  o f f e n s e s ,  of 

c o u r s e ,  A p p e l l a n t  h a s  a l r e a d y  r e c e i v e d  p o i n t s  o n  h i s  g u i d e l i n e s  

s c o r e s h e e t .  T h e  d e p a r t u r e  o r d e r  g o e s  o n  t o  r e f e r  t o  t h e  

" i n c r e a s e  n o t  o n l y  i n  t h e  s e v e r i t y  o f  h i s  c r i m i n a l  p r o p e n s i t i e s ,  

b u t  a l s o  i n  t h e  s o p h i s t i c a t i o n  o f  h i s  p l a n n i n g . "  But  t h e  r e c o r d  

does n o t  s u p p o r t  t h i s  a s s e r t i o n ,  which  i s  n o t  b u t t r e s s e d  by a n y  

r e c i t a t i o n  o f  t h e  manner  i n  which  t h e  p r io r  crimes were commit ted  

n o r  o f  how, f o r  example ,  a n  a r m e d  b u r g l a r y  i n  w h i c h  n o  o n e  w a s  

i n j u r e d  a t  a l l ,  s e e ,  A p p e n d i x  ( A 1 - 4 ) ,  i s  more s e r i o u s  t h a n  a n  

a g g r a v a t e d  b a t t e r y ,  w h i c h  r e q u i r e s  p r o o f  o f  p e r m a n e n t  b o d i l y  

i n j u r y  o r  u s e  of a d e a d l y  weapon .  - See, W i l l i a m s  v .  S t a t e ,  500 

So.2d 604 ( F l a .  5 t h  DCA 1 9 8 6 ) .  

Appendix ,  A5-8. 

" 2 .  H i s  p a s t  c r i m i n a l  h i s t o r y  i n d i c a t e s  t h i s  is  h i s  t h i r d  
B u r g l a r y  c o n v i c t i o n  a l o n g  w i t h  t w o  G r a n d  T h e f t s  a n d  o n e  
f e l o n y  B a t t e r y .  H i s  c r i m i n a l  h i s t o r y  h a s  w i t n e s s e d  a n  
i n c r e a s e  n o t  o n l y  i n  t h e  s e v e r i t y  of h i s  c r i m i n a l  p r o p e n s i -  
t i es ,  b u t  a l so  i n  t h e  s o p h i s t i c a t i o n  of h i s  p l a n n i n g  ...." 
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I n  f a c t ,  t h e  b u r g l a r s  who perpe t ra ted  t h e  i n s t a n t  o f f e n s e s  

were e x t r a o r d i n a r i l y  p o l i t e  and n o n - t h r e a t e n i n g ,  u n d e r  t h e  c i r -  

c u m s t a n c e s :  t h e y  c a r e f u l l y  a s c e r t a i n e d  t h a t  none  of t h e  j e w e l r y  

t h e y  were t a k i n g  had special  s e n t i m e n t a l  o r  heirloom v a l u e .  They  

r e t u r n e d  $ 1 0  t o  t h e  v i c t i m s  b e f o r e  l e a v i n g  so  t h e y  c o u l d  h a v e  

s o m e t h i n g  f o r  b r e a k f a s t  ( A p p e n d i x ,  A l ) .  T h e  v i c t i m s  were t h u s  

n o t  p h y s i c a l l y  a s s a u l t e d  o r  t h r e a t e n e d ,  o t h e r  t h a n  what  i s  i n h e r -  

e n t  i n  t h e  commiss ion  of t h e  robberies.  T h u s ,  t h e  f a c t s  of t h e  

i n s t a n t  c a se  do n o t  s u g g e s t  s u c h  e g r e g i o u s  and  o u t r a g e o u s  behav-  

i o r  b e y o n d  t h e  norm of a n y  b u r g l a r y / r o b b e r y  a s  t o  j u s t i f y  a 

g u i d e l i n e s  d e p a r t u r e  s e n t e n c e .  T h e  t r i a l  c o u r t ' s  s e c o n d  a n d  

t h i r d  r e a s o n s  f o r  d e p a r t u r e  a r e  t h u s  u n s u p p o r t e d  by  t h e  rec-  

o r d .  7 

" [ 2 ]  . . . t h e  i n s t a n t  c a se  c o n c e r n s  a p l a n n e d  B u r g l a r y  of a n  
o c c u p i e d  d w e l l i n g ,  B r o o k s  v .  S t a t e ,  487 So.2d 6 8 ,  o c c u r r i n g  
a t  n i g h t ,  Mather v .  S t a t e ,  498 So.2d 648 ,  whose aim was n o t  
t o  s t e a l  b u t  t o  t a k e  by armed f o r c e ,  u n d e r  d i s g u i s e ,  proper- 
t i e s  o f  he lp l e s s  v i c t i m s ,  D a v i s  v .  S t a t e ,  458 So.2d 42 ,  G r a n t  
v .  S t a t e ,  8 5 - 9 1  4 t h  DCA 1 - 7 - 8 7 ,  who were approached  a n d  
a t t a c k e d  w h i l e  asleep, A l l e n  v. S t a t e ,  86-1650 4 t h  DCA 4-15- 
8 7 .  T h e  c o n d u c t  a n d  m e t h o d  o f  t h i s  HOME I N V A S I O N  B u r g l a r y  
was so o u t r a g e o u s  and  c o n t e m p t i b l e  i n  and  of i t s e l f ,  so as t o  
demand a d e v i a t i o n  f o r  t hese  most c l e a r  a n d  c o n v i n c i n g  o f  
r e a s o n s ,  Roberge  v .  S t a t e ,  489 So.2d 8 2 .  

" 3 .  T h e  t e r r o r  t h i s  p e r s o n  committed on  t h e  v i c t i m s  was n o t  
i n h e r e n t  i n  t h e  components  of t h e s e  crimes, Hannah v.  S t a t e ,  
4 8 0  S o . 2 d  7 1 8 .  T h e  H o m e  I n v a s i o n  B u r q l a r y  i s  a r e l a t i v e l y  
new phenomenon, it combines  and  e x p a n d s  -upon t h e  wors t  e l e L  
m e n t s  o f  B u r g l a r y  and Robbery i n t o  a new, more d a n g e r o u s  and 
a b h o r e n t  crime n o t  e n v i s i o n e d  by t h e  creator o f  t h e s e  g u i d e -  
l i n e s .  A l e s s e r  s e n t e n c e  w o u l d  b e  o d i o u s  and r e p u g n a n t  t o  
o u r  s e n s e  o f  j u s t i c e  and n o t  c o m m e n s u r a t e  w i t h  t h e  s e r i o u s -  
n e s s  of t h e  crime." 
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M o r e o v e r ,  t h e s e  f a c t s  a l s o  n e g a t e  t h e  t r i a l  c o u r t ' s  a d d i -  

t i o n a l  r e l i a n c e  on  t h e  v i c t i m ' s  e m o t i o n a l  t r a u m a .  I n  o rder  t o  

s u p p o r t  a g u i d e l i n e s  d e p a r t u r e ,  e m o t i o n a l  t r auma  must  b e  o f  s u c h  

a n  a g g r a v a t e d  n a t u r e  a s  t o  e x c e e d  t h a t  w h i c h  i s  i n h e r e n t  i n  t h e  

crime o r  m u s t  h a v e  s u f f e r e d  d e m o n s t r a b l e  p h y s i c a l  m a n i f e s t a t i o n s  

o f  t h e i r  t r a u m a s .  A s  t h i s  C o u r t  h a s  o b s e r v e d ,  

... almost  a l l  v i c t i m s  of a crime w i l l  f e e l  
some t y p e  o f  t r a u m a ;  t h i s  t y p e  of t r a u m a  w h i c h  
u s u a l l y  a n d  o r d i n a r i l y  r e s u l t s  f rom b e i n g  a 
v i c t i m  of a crime is  i n h e r e n t  i n  t h e  crime a n d  
may n o t  be  used  t o  j u s t i f y  a d e p a r t u r e .  

S t a t e  v. Rousseau ,  509 So.2d 281 ,  284 ( F l a .  1 9 8 7 ) ;  -- see also,  - H a l l  

v .  S t a t e ,  5 1 7  So .2d  6 9 2 ,  694 ( F l a .  1 9 8 8 ) .  N o  t r a u m a  o t h e r  t h a n  

t h a t  i n v o l v e d  i n  a n y  r o b b e r y - b u r g l a r y  was e s t a b l i s h e d  i n  t h e  

p r e s e n t  case. Nor d i d  t h e  v i c t i m s  b e l o w  s h o w  a n y  d e m o n s t r a b l e  

p h y s i c a l  m a n i f e s t a t i o n s  of t h e i r  e m o t i o n a l  t r auma .  C o n s e q u e n t l y ,  

t h e  t r i a l  c o u r t ' s  d e p a r t u r e  on  t h i s  b a s i s  was i n v a l i d .  I n d e e d ,  

t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal had  h e l d  a s  much i n  M r .  A b t ' s  

f i rs t  appeal from h i s  d e p a r t u r e  s e n t e n c e . 8  

F i n a l l y ,  t h e  t r i a l  c o u r t  r e l ies  o n  i t s  c h a r a c t e r i z a t i o n  o f  

P e t i t i o n e r ' s  " f l a g r a n t  d i s r e g a r d  f o r  t h e  c r i m i n a l  j u s t i c e  s y s -  

t e m , "  h i s  " t h r e a t  t o  s o c i e t y "  and t h e  i n s u f f i c i e n c y  of t h e  g u i d e -  

l i n e s  s e n t e n c e  " f o r  h i s  r e h a b i l i t a t i o n  or d e t e r r e n c e . " 9  S i n c e  

Ho ld ing  i n v a l i d  t h e  f o l l o w i n g  r e a s o n  f o r  d e p a r t u r e :  

" 3 .  ... T h e  i n f l i c t i o n  of i n t e n t i o n a l  e m o t i o n a l  
t r a u m a  o f  t h i s  m a g n i t u d e  t o  t h e  v i c t i m s  m u s t  be 
s e v e r e l y  s a n c t i o n e d . "  

4 .  T h i s  d e f e n d a n t  h a s ,  by h i s  ac t s  and h i s t o r y ,  e x h i b i t e d  a 
f l a g r a n t  d i s r e g a r d  f o r  t h e  c r i m i n a l  j u s t i c e  sys t em.  Adams v.  
S t a t e ,  4 8 3  S o . 2 d  1 2 1 .  H e  has b e e n  and  is a t h r e a t  t o  soci- 
e t y .  M i d d l e t o n  v .  S t a t e ,  498 So.2d 201. T h e  g u i d e l i n e  sen-  
t e n c e  i s  i n s u f f i c i e n t  f o r  h i s  r e h a b i l i t a t i o n  or  d e t e r r e n c e .  
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t h i s  r e a s o n  i s  e s s e n t i a l l y  based  o n  A p p e l l a n t ' s  p r ior  record, 

w h i c h  h a s  a l r e a d y  b e e n  s c o r e d ,  i t  i s  l i k e w i s e  i n v a l i d .  E.g., 

J o h n s o n  v .  S t a t e ,  5 0 3  S o . 2 d  9 5 5  ( F l a .  2d DCA 1 9 8 7 ) .  T h u s ,  t h e  

d e f e n d a n t ' s  v i o l e n t  p a t t e r n  o f  m i s c o n d u c t  i n d i c a t i n g  s e r i o u s  

d a n g e r  t o  t h e  community was h e l d  n o t  a v a l i d  r e a s o n  t o  d e p a r t  b y  

t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal  i n  B a l d w i n  v .  S t a t e ,  4 9 4  

S o . 2 d  5 0 3  ( F l a .  4 t h  DCA 1 9 8 6 ) .  N e i t h e r  is  M r .  A b t ' s  f a i l u r e  t o  

b e  r e h a b i l i t a t e d  i n  t h e  p a s t  a v a l i d  r e a s o n  t o  d e p a r t  f r o m  a 

g u i d e l i n e s  p r i s o n  s e n t e n c e .  u., G i b s o n  v .  S t a t e ,  510 So.2d 

1 1 9 1  ( F l a .  1s t  DCA 1 9 8 7 ) .  T h e  Second Dis t r ic t  C o u r t  of Appeal's 

d e c i s i o n  i n  Booker v .  S t a t e ,  4 8 2  S o . 2 d  4 1 4  ( F l a .  2d DCA 1 9 8 5 )  

d o e s  n o t  s u g g e s t  a c o n t r a r y  r e s u l t .  Booker  i n v o l v e d  a d e p a r t u r e  

p r i s o n  s e n t e n c e  f r o m  a g u i d e l i n e s  r e c o m m e n d a t i o n  o f  n o n - s t a t e  

p r i s o n  s a n c t i o n s ,  enhanced  t o  12-30 mon ths  i n  p r i s o n  or community 

c o n t r o l  by t h e  o n e  c e l l  bump permissible  f o r  p r o b a t i o n  v i o l a t i o n .  

The  d e f e n d a n t  had a l r e a d y  v i o l a t e d  p r o b a t i o n  o n  numerous p r e v i o u s  

o c c a s i o n s ,  a n d  s i n c e  t h e  f u n c t i o n  o f  t h e  n o n - s t a t e  p r i s o n  sanc -  

t i o n  and t h e  s h o r t ,  12-30 month p r i s o n  s e n t e n c e  p r o v i d e d  b y  t h e  

g u i d e l i n e s  i n  Booker  was t o  r e h a b i l i t a t e  t h e  d e f e n d a n t ,  h i s  f a i l -  

u r e  t o  take a d v a n t a g e  of p r i o r ,  c o n t i n u e d  attempts a t  r e h a b i l i t a -  

t i o n  c o u l d  v a l i d l y  be t a k e n  i n t o  c o n s i d e r a t i o n  i n  d e c i d i n g  I_ n o t  t o  

impose t h e  g u i d e l i n e s  s e n t e n c e  i n  t h a t  case. - Sub j u d i c e ,  how- 

e v e r ,  it is  c lear  t h a t  r e h a b i l i t a t i o n  is n o t  t h e  main  g o a l  o f  t h e  

Ba ldwin  v .  S t a t e ,  494 So.2d 503.  
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12-17  y e a r  p r i s o n  term p r o v i d e d  by t h e  g u i d e l i n e s  i n  t h e  p r e s e n t  

case .  T h u s ,  t h e  r a t i o n a l  u n d e r l y i n g  Booker  does n o t  a p p l y  t o  t h e  

i n s t a n t  case and  c a n n o t  s u p p o r t  M r .  A b t ' s  d e p a r t u r e  s e n t e n c e .  

C o n s e q u e n t l y ,  each of t h e  t r i a l  c o u r t ' s  r e a s o n s  t o  d e p a r t  

from t h e  g u i d e l i n e s  s e n t e n c e  i n  t h i s  case i n  unfounded.  Under 

these c i r c u m s t a n c e s ,  t h e  appropr ia te  remedy is  t o  r e v e r s e  Appel- 

l a n t ' s  d e p a r t u r e  s e n t e n c e  and remand t h i s  c a u s e  w i t h  d i r e c t i o n s  

t o  r e s e n t e n c e  A p p e l l a n t  w i t h i n  t h e  g u i d e l i n e s .  
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CONCLUSION 

B a s e d  o n  t h e  f o r e g o i n g  a r g u m e n t  a n d  t h e  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  M r .  Abt r e q u e s t s  t h a t  t h i s  C o u r t  r e v e r s e  t h e  d e c i s i o n  o f  

t h e  d i s t r i c t  c o u r t  o f  a p p e a l  b e l o w  a n d  r e m a n d  t h i s  cause w i t h  

d i r e c t i o n s  t o  r e sen tence  M r .  A b t  w i t h i n  t h e  s e n t e n c i n g  g u i d e -  

1 i n e s .  
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