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ARGUMENT 

POINT I 

SECTION 9 2 1 . 0 0 1 ( 5 )  MAY NOT BE APPLIED AGAINST 
MR. ABT TO PRECLUDE REMAND FOR KESENTENCING 
WHERE ONLY ONE OF SEVERAL REASONS GIVEN FOR HIS 
G U I D E L I N E  DEPARTURE SENTENCE WAS H E L D  V A L I D  ON 
APPEAL. 

I n  S t a t e  v .  M c G r i f f ,  1 4  F.L.W. S.C.O.  3 2  ( F l a .  J a n u a r y  19, 

1 9 8 9 ) ,  t h i s  C o u r t  r e c e n t l y  h e l d  t h a t  a p p l i c a t i o n  o f  t h e  amended 

p o r t i o n  o f  S e c t i o n  9 2 1 . 0 0 1 ( 5 ) ,  F l o r i d a  S t a t u t e s ,  which  p u r p o r t s  

t o  a b r o g a t e  t h i s  C o u r t ' s  d e c i s i o n  i n  R l b r i t t o n  v .  S t a t e ,  4 7 6  

S o . 2 d  1 5 8  ( F l a .  1 9 8 5 ) ,  t o  o f f e n s e s  c o m m i t t e d  p r io r  t o  i t s  effec-  

t i v e  d a t e  v i o l a t e s  t h e  e x  post f a c t o  c l a u s e s  of t h e  F l o r i d a  a n d  

U n i t e d  S t a t e s  C o n s t i t u t i o n s .  S i n c e  A p p e l l a n t ' s  o f f e n s e s  were 

c o m m i t t e d  o n  Nay 18 ,  1 9 8 5 ,  w e l l  b e f o r e  t h e  J u l y  1, 1987 e f f e c t i v e  

d a t e  of a m e n d e d  S e c t i o n  9 2 1 . 0 0 1 ( 5 ) ,  i t  i s  r e a d i l y  apparent t h a t  

t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal  e r r e d  when i t  i n v o k e d  t h a t  

s t a t u t e  t o  d e n y  Appel lant  r e l i e f  i n  t h i s  cause. 

N o t  a d d r e s s e d  b y  M c G r i f f  i s  t h e  v a l i d i t y  o f  t h e  s t a t u t e ,  

w h i c h  M r .  A b t  more f u n d a m e n t a l l y  c h a l l e n g e s  a s  v i o l a t i n g  t h e  

A r t i c l e  V, S e c t i o n  2 ( a )  p r o h i b i t i o n  a g a i n s t  l e g i s l a t i v e  i n t e r -  

f e r e n c e  w i t h  mat ters  o f  p rac t i ce  a n d  p r o c e d u r e  which  a re  g o v e r n e d  

b y  t h e  c o u r t s .  N e i t h e r  d o e s  S m i t h  v. S t a t e ,  14 F.L.W. S.C.O. 6 

( F l a .  J a n u a r y  5 ,  1 9 8 9 ) ,  w h e r e i n  t h i s  C o u r t  h e l d  t h a t  t h e  s e n t e n -  

c i n g  g u i d e l i n e s ,  a t  l e a s t  w i t h  r e spec t  t o  t h e  g u i d e l i n e s  g r i d s  

a n d  t h e  r e c o m m e n d e d  s e n t e n c i n g  r a n g e s ,  c o n s t i t u t e  s u b s t a n t i v e  

l a w ,  w h i c h  t h e  l e g i s l a t u r e  a l o n e  i s  e m p o w e r e d  t o  e n a c t .  F o r  
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S m i t h  s p e c i f i c a l l y  l e f t  o p e n  t h e  q u e s t i o n  o f  w h e t h e r  t h e  g u i d e -  

l i n e s  a s  s e t  f o r t h  i n  R u l e s  of  C r i m i n a l  P r o c e d u r e  3 . 7 0 0  a n d  

3.988 

i n  t h e i r  e n t i r e t y  c o n s i s t  of s u b s t a n t i v e  law. 
T h e r e  a r e  c e r t a i n  p o r t i o n s  t h e r e o f  which  appear 
t o  b e  p r o c e d u r a l  i n  n a t u r e  a n d ,  t h e r e f o r e ,  
p r o p e r l y  w i t h i n  t h e  s u b j e c t  of t h i s  C o u r t ' s  
r u l e  making a u t h o r i t y .  

- I d . ,  n .2 .  T h a t  t h e  s t a t u t e  a t  i s s u e  h e r e  f a l l s  w i t h i n  t h i s  

p r o c e d u r a l  s p h e r e  b e c o m e s  c l e a r  u p o n  a n a l y s i s  of i t s  e f f e c t .  

S e c t i o n  9 2 1 . 0 0 1 ( 5 )  does no  more n o r  l e s s ,  a f t e r  a l l ,  t h a n  t e l l  

t h e  a p p e l l a t e  c o u r t s  when t h e y  may or may n o t  r e v e r s e .  I t  is a s  

i f  t h e  U n i t e d  S t a t e s  C o n g r e s s  passed a l a w  d i s s o l v i n g  t h e  e x c l u s i o n -  

a r y  r u l e :  a n  a p p a r e n t l y  c l e a n ,  simple s o l u t i o n  t o  a n  a g g r a v a t i n g  

p rob lem,  b u t  i t  c a n ' t  b e  done .  

T h e  S t a t e  r e l i e s  o n  D o b b e r t  v. F l o r i d a ,  432 U.S. 282 ( 1 9 7 7 )  

a n d  b y  e x t e n s i o n  G l e n d e n n i n g  v .  S t a t e ,  1 3  F.L.W. 690 ( F l a .  

J a n u a r y  4 ,  1 9 8 9 ) ,  a s  s u p p o r t  fo r  i t s  p o s i t i o n  t h a t  t h e  l e g i s l a -  

t u r e  may sometimes a c t  i n  p r o c e d u r a l  mat te rs .  T h i s  r e l i a n c e  i s  

misp laced .  I n  Dobber t ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  r e f u s e d  

t o  f i n d  a n  e x  p o s t  f a c t o  problem w h e r e  t h e  d e f e n d a n t  was sen -  

t e n c e d  p u r s u a n t  t o  a d e a t h  p e n a l t y  s t a t u t e  w h i c h  was e n a c t e d  

a f t e r  t h e  d e a t h  p e n a l t y  i n  e f f e c t  a t  t h e  time h e  committed h i s  

crime was h e l d  u n c o n s t i t u t i o n a l .  T h e  H i g h  C o u r t  h e l d  t h a t  t h e  

o l d  s t a t u t e  g a v e  t h e  no t i ce  t h a t  t h e  S t a t e  viewed homic ide  a s  a 

c a p i t a l  o f f e n s e  a n d  t h a t  t h e  l i s t  o f  a g g r a v a t i n g  a n d  m i t i g a t i n g  

c i r c u m s t a n c e s  s e t  o u t  i n  t h e  new s t a t u t e  t o  a i d  i n  t h e  j u d i c i a l  

d e t e r m i n a t i o n  of when d e a t h  was appropriate1 d i d  n o t  a f f e c t  t h e  

I t  c a n n o t  b e  t oo  s t r o n g l y  emphas ized  here  t h a t  t h e  l e g i s l a -  



s u b s t a n t i v e  r i g h t s  of t h e  d e f e n d a n t .  The S t a t e  now a r g u e s  t h a t  

t h i s  means t h e  l e g i s l a t u r e  may i n v a d e  t h e  p r o c e d u r a l  f u n c t i o n  of 

t h e  c o u r t s  w i t h  i m p u n i t y .  B u t  i n  D i x o n  v. S t a t e ,  283 So.2d 1 , 9  

( F l a .  1 9 7 3 ) ,  t h i s  C o u r t  had  e x p l a i n e d  i t s  v iew o f  those s t a t u t o r y  

and  m i t i g a t i n g  f ac to r s  which  

a c t u a l l y  d e f i n e  t h o s e  crimes when r ead  i n  
c o n j u n c t i o n  w i t h  F l a . S t a t .  S782.04 (1) [ h o m i c i d e  
s t a t u t e ]  a n d  7 9 4 . 0 1  (1 ) [former rape s t a t u t e ] ,  
F.S. - t o  which  t h e  d e a t h  p e n a l t y  is app l i cab le  
i n  t h e  a b s e n c e  of m i t i g a t i n g  c i r c u m s t a n c e s .  

T h u s ,  t h i s  C o u r t  from t h e  b e g i n n i n g  v i e w e d  t h e  d e a t h  p e n a l t y  

s t a t u t e  i t s e l f  a s  a m a t t e r  of s u b s t a n t i v e  law, a v i e w  made 

e x p r e s s  i n  Vaught  v. S t a t e ,  410 So.2d 147,149 ( F l a .  1 9 & 2 ) ,  where  

t h i s  C o u r t  h e l d  t h a t  D o b b e r t ' s  c h a r a c t e r i z a t i o n  o f  t h e  d e a t h  

p e n a l t y  s t a t u t e  a s  " p r o c e d u r a l "  

c o n c e r n e d  t h e  matter i n  which a s  d e f e n d a n t s  who 
had commit ted  m u r d e r  b e f o r e  t h e  new law took 
e f f e c t  s h o u l d  be s e n t e n c e d .  T h e y  were n o t  
meant  t o  be  u s e d  a s  s h i b b o l e t h s  f o r  d e c i d i n g  
w h e t h e r  t h e  new law v i o l a t e s  a r t i c l e  V, s e c t i o n  
2 ( a )  o f  t h e  F l o r i d a  C o n s t i t u t i o n  by r e g u l a t i n g  
t h e  p r a c t i c e  a n d  p r o c e d u r e  i n  t h e  F l o r i d a  
C o u r t s .  By d e l i n e a t i n g  t h e  c i r c u m s t a n c e s  i n  
w h i c h  t h e  d e a t h  p e n a l t y  may be i m p o s e d ,  t h e  
l e g i s l a t u r e  h a s  n o t  i n v a d e d  t h i s  C o u r t ' s  
p r e r o g a t i v e  o f  a d o p t i n g  r u l e s  of p rac t ice  and 
p r o c e d u r e .  W e  f i n d  t h a t  t h e  p r o v i s i o n s  of 
S e c t i o n  9 2 1 . 1 4 1  a r e  mat te rs  of s u b s t a n t i v e  law 
i n s o f a r  a s  t h e y  d e f i n e  t h o s e  c a p i t a l  f e l o n i e s  
w h i c h  t h e  l e g i s l a t u r e  f i n d s  d e s e r v i n g  o f  t h e  
d e a t h  p e n a l t y . .  . 

Dobber t  a n d  Dixon t h u s  d e m o n s t r a t e  t h a t  what may be charac- 

t e r i z e d  a s  " m e r e l y  p r o c e d u r a l "  f o r  purposes  o f  d e t e r m i n i n g  

whe the r  a d e f e n d a n t ' s  s u b s t a n t i a l  r i g h t s  h a v e  b e e n  a f f e c t e d  f o r  

t u r e  d i d  n o t  mandate  t h e  d e a t h  s e n t e n c e  i n  c e r t a i n  s p e c i f i e d  
s i t u a t i o n s ,  u n l i k e  t h e  s t a t u t e  s u b  j u d i c e ,  wh ich  purpor t s  t o  
d i r e c t  when a c o u r t  may r e v e r s e  and  when i t  may n o t .  
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e x  p o s t  f a c t o  i s s u e s  may b e  q u i t e  d i f f e r e n t  f r o m  t h e  q u e s t i o n  o f  

what  i s  s u b s t a n t i v e  a n d  what  i s  " p r o c e d u r e "  f o r  t h e  p u r p o s e s  of 

A r t i c l e  V, S e c t i o n  2 ( a )  a n a l y s i s .  G l e n d e n n i n g ,  s u p r a ,  w h i c h  

a d d r e s s e s  o n l y  t h e  f o r m e r  ma t t e r  w i t h o u t  r e g a r d  t o  t h e  l a t t e r  

t h e r e f o r e  h a s  n o  a p p l i c a t i o n  t o  t h e  i n s t a n t  case. 

U n l i k e  t h e  d e a t h  p e n a l t y ,  a s u b s t a n t i v e  l a w ,  S e c t i o n  

9 2 1 . 0 0 1 ( 5 )  d i r e c t l y  i n f r i n g e s  upon a j u d i c i a l  f u n c t i o n ,  a ma t t e r  

o f  p r a c t i c e  a n d  p r o c e d u r e  s o l e l y  w i t h i n  t h e  p r o v i n c e  of t h e  

c o u r t s  t o  d e t e r m i n e .  C o n s e q u e n t l y ,  i t  v i o l a t e s  A r t i c l e  V, 

S e c t i o n  2 ( a ) ,  a n d  must  b e  h e l d  i n v a l i d .  
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