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INTRODUCTION 

The Florida Bar, Complainant, will be referred to as the 

"the Bar" or "The Florida Bar". Albert E. Gustafson, Respondent 

will be referred to as "P i r .  Gustafson" or "Respondent". The 

symbol "TR." will be used to designate the transcript of the 

final hearing held on May 22, 1989. All emphasis have been 

added. 



STATEMENT OF THE CASE 
AND OF THE FACTS 

The F l o r i d a  B a r  s e r v e d  i t s  compla in t  on December 6 ,  1988. A 

f i n a l  h e a r i n g  w a s  conducted  b e f o r e  t h e  Honorable A r t h u r  J. 

F r a n z a ,  R e f e r e e  on May 2 2 ,  1989. The B a r  p r e s e n t e d  t h e  t e s t i m o n y  

of  Sam Young ( T R .  14- 80) ,  George B l u t s t e i n ,  E s q . ,  (TR. 81-124),  

C a r l o s  Ruga, C.P .A.  ( T R .  125-140) and Detect ive Ralph Lopez (TR.  

140-159).  The Respondent w a s  c a l l e d  as  a B a r  w i t n e s s  and 

t e s t i f i e d  o n l y  as  t o  Count I1 of  t h e  Complaint .  (TR. 1 6 1- 1 6 6 )  

The R e f e r e e  found Respondent g u i l t y  a s  t o  Count I and n o t  

g u i l t y  as t o  Count 11, and recommended t h a t  t h e  Respondent be 

suspended f o r  a p e r i o d  o f  t h r e e  y e a r s  and make r e s t i t u t i o n  t o  Sam 

Young. The bar f i l e d  i t s  P e t i t i o n  f o r  Review on August 4 ,  1989 

0 and i s  s e e k i n g  d i s b a r m e n t .  1 

The F l o r i d a  B a r  would a d o p t  t h e  R e f e r e e ' s  summary of f a c t s  

c o n t a i n e d  i i i  t h e  Repor t  of  R e f e r e e  as i t s  s t a t e m e n t  of  t h e  f a c t s .  

Those f i n d i n g s ,  t o g e t h e r  w i t h  d i s c i p l i n a r y  r u l e  v i o l a t i o n  

f i n d i n g s  have been i n c l u d e d  below f o r  t h e  C o u r t ' s  convenience .  

FINDINGS OF FACT: 

1. Tha t  Respondent r e p r e s e n t e d  
Alexander S. M a r t i n  ( h e r e i n a f t e r  r e f e r r e d  t o  
as  "A. M a r t i n" )  i n  v a r i o u s  b u s i n e s s  matters.  

2 .  Tha t  Respondent p r e p a r e d  a c o n t r a c t  
which w a s  e n t e r e d  i n t o  by A. M a r t i n  and Sam 
Young ( h e r e i n a f t e r  r e f e r r e d  t o  as  "Young"),  
d a t e d  J a n u a r y  1 8 ,  1988. 

The B a r  i s  n o t  s e e k i n g  rev iew o f  t h e  R e f e r e e ' s  f i n d i n g s  as  t o  1 

Count I I .  

- 1 -  



3 .  That  t h e  a fo rement ioned  c o n t r a c t  
p r e p a r e d  by Respondent c o n t a i n e d  t h e  fo l low-  
i n g  language i n  A r t i c l e  111 b: 

" A l b e r t  E.  Gus ta f son ,  E s q u i r e  s h a l l  
a c t  as  t h e  escrow a g e n t  f o r  
o r i g i n a l  c o n t r i b u t i o n  of  funds  as 
s p e c i f i e d  under  A r t i c l e  I a ,  u n t i l  
such  t i m e  as  f u n d s  p u r s u a n t  t o  
A r t i c l e  I1 b ,  are  d i s b u r s e d  amongst 
t h e  h e r e i n  c o n t a i n e d  p a r t i e s .  I' 

and t h e  f o l l o w i n g  language i n  A r t i c l e  I1 c: 

" S u b j e c t  t o  t h e  t e r m s  and cond i-  
t i o n s  s p e c i f i e d  i n  A r t i c l e  I1 a . ,  
i f  a f t e r  a p e r i o d  o f  more t h a n  1 4  
days  from t h e  d a t e  t h a t  t;he 
r e s t r i c t i o n  on s a i d  s t o c k  e x p i r e s  
and s a i d  s t o c k  h a s  n o t  been s o l d  i n  
t h e  marke t ,  a s s i g n e e  s h a l l  have t h e  
t h e  r i g h t  t o  demand r e t u r n  of  s a i d  
p r o c e e d s  c o n t r i b u t e d  f o r  p a r t i c i p a -  
t i o n  i n  t h e  t r a n s a c t i o n ,  and s h a l l  
t h e r e a f t e r  r e l i n q u i s h  a l l  i n t e r e s t  
i n  p roceeds  r e a l i z e d  from t h e  
t r a n s a c t i o n  t h a t  may o c c u r  a t  a 
l a t e r  t i m e .  

4 .  Tha t  t h e  a fo rement ioned  c o n t r a c t  
p r o v i s i o n s  c l e a r l y  p rov ided  t h a t  Young had up 
t o  f o u r t e e n  d a y s  t o  withdraw from t h e  
C o n t r a c t ,  and t h e r e a f t e r  c o u l d  withdraw i f  
t h e  s t o c k  had n o t  been s o l d  t h e r e b y  reliri- 
q u i s h i n g  any r i g h t  t o  f u t u r e  p r o f i t s .  

5 .  Tha t  Respondent ,  s i g n e d  a n  a g r e e-  
ment d a t e d  J a n u a r y  1 8 ,  1988 p r e p a r e d  by 
George B l u t s t e i n  ( h e r e i n a f t e r  r e f e r r e d  t o  as  
* B l u t s t e i n " )  a t t o r n e y  f o r  Young s t a t i n g  t h a t  
Respondent would h o l d  t h e  f u n d s ,  s p e c i f i c a l l y  
S i x t e e n  thousand  d o l l a r s  ($16,000.00) i n  a n  
escrow accoun t  f o r  t h e  p a r t i e s .  

6 .  Tha t  Respondent a f t e r  s i g n i n g  t h i s  
agreement  e x e c u t e d  between h imse l f  and 
B l u t s L e i n  a c c e p t e d  a check from Young payab le  
t o  Respondent ,  A l b e r t  E .  Gus ta f son ,  E s q u i r e  
T r u s t  Account i n  t h e  amount of  S i x t e e n  
thousand d o l l a r s  ($16,000.00) d a t e d  J a n u a r y  
2 0 ,  1988 (Check number 2 4 3 ,  B a r n e t t  Bank, 
North M i a m i  Beach) .  
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7. That Respondent did not have a 
trust account. 

8. That on the same day Respondent 
received Young's check, Respondent accompa- 
nied by A. Martin cashed said check at 
Young's bank (Barnett Bank, 9 1 9 0  Biscayne 
Boulevard, Miami Shore, Florida). 

9 .  That Respondent obtained a 
cashier's check from Barnett Bank in the 
amount of Sixteen thousand ( $ 1 6 , 0 0 0 . 0 0 ) .  

1 0 .  That Respondent after receipt of 
the cashier's check from Barnett Bank went to 
Glendale Federal Bank and signed the 
cashier's check over to Ms. Maria T.  
Buchhorst (hereinafter referred to as 
"Buchhorst") where it was deposited in her 
personal account. 

11. That Respondent did not have signa- 
tory power on Buchhorst's account. 

12. That Respondent's action of placing 
the funds within Buchhorst's account had the 
effect of relinquishing all control over 
Young's money since Respondent had no signa- 
tory power over Buchhorst's account. 

13. That neither Young nor his attorney 
Blutstein, authorized Respondent to place 
Young's funds in Buchhorst's account. 

1 4 .  That Respondent failed to return 
the funds to Young when requested by him on 
the same day they entered into the contract. 

15 .  That Respondent advised Blutstein 
he would attempt to persuade A. Martin to 
return Young's money it Respondent was given 
a portion of the monies. 

1 6 .  That Respondent did initiate a 
lawsuit against Young for slander and defama- 
tion regarding the substance of this matter. 
iCase No. 8 8- 0 4 9 1 1  ( 4 )  ] 

1 7 .  That Young counterclaimed in the 
lawsuit alleging conversion. 
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18. That  t h e  Judge i n  t h e  c i v i l  a c t i o n  
o r d e r e d  Respondent t o  p l a c e  Young's monies i n  
t h e  Cour t  R e g i s t r y .  

19. That  Respondent d i d  n o t  p l a c e  
Young's monies i n  t h e  Cour t  R e g i s t r y  p u r s u a n t  
t o  Cour t  o r d e r .  

2 0 .  Tha t  a judgment i n  f a v o r  o f  Young 
h a s  been e n t e r e d  i n  C a s e  N o .  88-04911(14) f o r  
$48,000.00, i n  t r e b l e  damages. 

2 1 .  That  on o r  a b o u t  June  23, 1988, 
C a r l o s  J. Ruga, The F l o r i d a  B a r  S t a f f  A u d i t o r  
a f t e r  s e r v i n g  subpoenas f o r  B u c h h o r s t ' s  bank 
r e c o r d s  on Glenda le  F e d e r a l  Bank, completed 
a n  a u d i t  of  t h e  bank accoun t  of  Buchhorst .  

2 2 .  That  t h e  a fo rement ioned  a u d i t  
covered  a l l  r e c o r d e d  t r a n s a c t i o n s  o c c u r r i n g  
between December 2 1 ,  1987 and May 3, 1988, 
t h e  p e r i o d  i n  which t h e  accoun t  w a s  opened 
u i i t i l  t h e  d a t e  i n  which it w a s  c l o s e d .  

23. That  t h e  Buchhorst  accoun t  d o e s  n o t  
c o n s t i t u t e  a n  a t t o r n e y  t r u s t  accoun t .  

24. That  t h e  a u d i t  r e v e a l e d  t h a t  on o r  
a b o u t  J a n u a r y  20, 1988 a d e p o s i t  i n  t h e  
amount of S i x t e e n  thou  sand d o l l a r s  
( $ 1 6 , 0 0 0 . 0 0 )  w a s  r e c o r d e d  i n  B u c h h o r s t ' s  
a c c o u n t ,  s a i d  $ 1 6 , 0 0 0 . 0 0  b e i n g  Young's funds .  

25. That  a t  t h e  t i m e  t h e  funds  were 
d e p o s i t e d  t h e  accoun t  b a l a n c e  w a s  $1,562.39. 

2 6 .  Tha t  a f t e r  a p e r i o d  o f  f i v e  d a y s  
t h e  accoun t  b a l a n c e  w a s  $1,523.95, having 
comple te ly  used  Young's funds .  

27. That  by r e a s o n  of t h e  f o r e g o i n g  
Respondent h a s  v i o l a t e d  Rule 4-1.15 (a  lawyer 
s h a l l  prompt ly  d e l i v e r  t o  t h e  c l i e n t  o r  t h i r d  
p e r s o n  any f u n d s  o r  o t h e r  p r o p e r t y  t h a t  t h e  
c l i e n t  o r  t h i r d  p e r s o n  i s  e n t i t l e d  t o  
r e c e i v e ) ,  4-3.4(c) (a  lawyer  s h a l l  n o t  
knowingly d i s o b e y  a n  o b l i g a t i o n  under  t h e  
r u l e s  of  a t r i b u n a l  e x c e p t  f o r  a n  open 
r e f u s a l  based on a n  a s s e r t i o n  t h a t  no v a l i d  
o b l i g a t i o n  e x i s t s )  , R u l e  4-8.4 (c)  (a  lawyer 
s h a l l  n o t  engage i n  conduc t  i n v o l v i n g  
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d i s h o n e s t y ,  f r a u d ,  d e c e i t ,  o r  
m i s r e p r e s e n t a t i o n )  Of t h e  Rules  O f  
P r o f e s s i o n a l  Conduct;  D i s c i p l i n a r y  Rules  
5-1.2(b) (money e n t r u s t e d  t o  a n  a t t o r n e y  t o r  
a s p e c i f i c  purpose  i s  h e l d  i n  t r u s t  and m u s t  
be a p p l i e d  o n l y  t o  t h a t  purpose )  of t h e  Rules  
R e g u l a t i n g  T r u s t  Accounts .  

T h i s  b r i e f  follows. 
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SUMMARY OF ARGUMELJT 

The Bar contends that the Referee erred when he recommended 

that Respondent be suspended for three years rather than 

disbarred. Respondent accepted monies as an escrow agent, and 

deluded the party, through misrepresentation into believing that 

said monies would be held in his attorney trust account. 

Respondent did not have a trust account. He signed his name on 

the investment check and allowed it to be deposited into his 

business partner's wife's personal account, over which he 

exercised no control. The monies were entirely used for 

unrelated purposes within five days. When the victim discovered 

the scam, he contacted various law enforcement agencies. The 

Respondent then sued the victim for slander and defamation. The 

victim counterclaimed for conversion and civil theft and was 

awarded $48,000 in treble damages. 

- 

The above Kafka-life scenario demands that Respondent should 

be stricken from the roll of attorneys. 
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POINT ON APPEAL 

WHETHER DISBARMENT FULTHEK THAN 
A THREE YEAR SUSPENSION IS TEE 
APPROPRIATE SANCTION? 
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DISBARMENT RATHER THAN A THREE YEAR 
SUSPENSION IS THE APPROPRIATE SANCTION 

I t  i s  w e l l  e s t a b l i s h e d  t h a t  d i sba rment  s h o u l d  be r e s e r v e d  

f o r  t h e  most s e r i o u s  cases. The F l o r i d a  B a r  v. Pahu les .  233 

So.2d 130 ( F l a .  1 9 7 0 ) .  T h i s  Cour t  h a s  a l s o  s t a t e d  t h a t  i t s  

p r i n c i p a l  c o n c e r n s  are  t o  p r o t e c t  t h e  p u b l i c ,  to warn o t h e r  

members of  t h e  p r o f e s s i o n  a b o u t  t h e  consequences  o f  s i m i l a r  

misconduct ,  t o  impose an  a p p r o p r i a t e  punishment  on t h e  e r r a n t  

lawyer and t o  a l low f o r  and encourage  r e f o r m a t i o n  and 

r e h a b i l i t a t i o n .  The F l o r i d a  B a r  v. Sommers, 508 So.2d 341 ( F l a .  

1 9 8 7 ) .  T h i s  case p r e s e n t s  a most e g r e g i o u s  set  of c i r c u m s t a n c e s ,  

where in  an a t t o r n e y  p a r t i c i p a t e d  i n  a scheme t o  d e f r a u d .  Not 

o n l y  d i d  t h i s  a t t o r n e y  p a r t i c i p a t e  i n  t h e  scheme, he  used  h i s  

p r i v i l e g e  t o  p r a c t i c e  l a w  i n  o r d e r  t o  l u l l  t h e  v i c t i m  and h i s  

a t t o r n e y  i n t o  a f a l s e  s e n s e  of  s e c u r i t y .  

Sam Young knew t h a t  any i n v e s t m e n t  c a r r i e d  i t s  normal r i s k s .  

H e  b e l i e v e d  t h a t  s i n c e  he w a s  r e p r e s e n t e d  by c o u n s e l  and t h a t  

s i n c e  Alexander Mar t in  w a s  r e p r e s e n t e d  by c o u n s e l  h e  w a s  

p r o t e c t e d .  Sam Young w a s  t o  h i s  own m i s f o r t u n e ,  v e r y  wrong. The 

c o n t r a c t  e n t e r e d  i n t o  between Young and M a r t i n ,  which w a s  

p r e p a r e d  by t h e  Respondent ,  p r o v i d e d  t h a t  Young's $16,000 would 

b e  h e l d  by Respondent as  escrow a g e n t .  (See C o n t r a c t  a t t a c h e d  as  

E x h i b i t  B i n  Appendix) I n  a n  abundance of c a u t i o n ,  Young's 

2The c o n t r a c t  w a s  i n t r o d u c e d  by The F l o r i d a  B a r  as i t s  f i r s t  
e x h i b i t .  (TR.  2 1 )  
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a t t o r n e y  i n s i s t e d  t h a t  Respondent s i g n  a l e t t e r  i n d i c a t i n g  t h a t  

Young's f u n d s  would be h e l d  i n  escrow. (See  l e t t e r  a t t a c h e d  as 

E x h i b i t  C i n  Appendix) Young's a t t o r n e y  w a s  asked why h e  

p r e p a r e d  t h e  a fo rement ioned  l e t t e r .  H e  s t a t e d :  

J u s t  t o  make s u r e  t h a t  t h e r e  w a s  no 
q u e s t i o n  as  t o  what w a s  go ing  t o  happen. 

The c o n t r a c t  c l e a r l y  s a y s  t h a t  t h e  f u n d s  
were t o  b e  i n  escrow. I j u s t  wanted t o  make 
doubly  s u r e  t h a t  t h e  f u n d s  would b e  h e l d  i n  
escrow,  so I p r e p a r e d  t h i s  escrow l e t t e r  and 
he  a g r e e d  t o  a c t  as escrow a g e n t .  

(TR.  83)  

C o n s i s t e n t  w i t h  t h e i r  b e l i e f  t h a t  t h e  i n v e s t m e n t  monies were 

shrouded w i t h  t h e  p r o t e c t i o n  of  an  a t t o r n e y  t r u s t  a c c o u n t ,  

Young's check w a s  i s s u e d  t o  " A l b e r t  E .  Gustavson [ s i c ] ,  E s q . ,  

T r u s t  Account".  (See  Young's check a t t a c h e d  a s  E x h i b i t  D i n  

Appendix) Sam Young ' s t e s t i m o n y  on d i r e c t  examina t ion  i n  t h i s  

r e g a r d  i s  a l s o  e n l i g h t e n i n g .  

Q.  Why d i d  you make t h a t  check p a y a b l e  
t o  A l b e r t  E. G u s t a f s o n ,  T r u s t  Account? 

A. W e l l ,  I w a s n ' t  t o o  s u r e  o f  M r .  
M a r t i n ' s  c r e d i b i l i t y  and I f i g u r e d  t h a t  it  
would be a s a f e r  c o n t r a c t  i f  t h e  p r o c e e d s  
went i n t o  a t r u s t  a c c o u n t  h e l d  i n  escrow, 
u n t i l  such t i m e  as  e v e r y t h i n g  w a s  f i n a l i z e d  
a c c o r d i n g  t o  t h e  way t h e  c o n t r a c t  w a s  drawn 
UP 

Q. Why d i d  you t h i n k  it would b e  
s a f e r ?  

3The J a n u a r y  18 ,  1988 w a s  i n t r o d u c e d  by The F l o r i d a  B a r  as i t s  
second e x h i b i t .  (TR.  2 7 )  

4Young's check w a s  i n t r o d u c e d  by The F l o r i d a  B a r  as i t s  t h i r d  
e x h i b i t .  ( T R . 2 9 )  
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A. I assumed t h a t  a t t o r n e y s  who have t r u s t  
a c c o u n t s  and s i g n  t h e  c o n t r a c t  -- by t h e  way, M r .  
Gus ta f son  e n t e r e d  i n t o  a c o n t r a c t  t h a t  M r .  B l u t s t e i n  
drew up ,  s t a t i n g  t h a t  he  i n  f a c t  would h o l d  t h e s e  
monies i n  h i s  t r u s t  accoun t  u n t i l  such t i m e  as  t h e  
c o n t r a c t  w a s  consummated p r o p e r l y  and a l l  monies 
d i s b u r s e d ,  a f t e r  which M r .  Gus ta f son  t h e n  c o u l d  d i s p o s e  
of t h e  s i x t e e n  thousand d o l l a r s  any way h e  wanted t o .  

(TR. 22-23) 

The subsequen t  series o f  e v e n t s  i s  most f r i g h t e n i n g .  

Young's monies were d e p o s i t e d  i n t o  t h e  p e r s o n a l  accoun t  of one 

"Maria T .  Buchhorst"  . I t  i s  b e l i e v e d  t h a t  Buchhorst  i s  

Alexander M a r t i n ' s  w i f e .  (TR. 32)  Respondent had a b s o l u t e l y  no 

c o n t r o l  o v e r  t h i s  a c c o u n t ,  ev idenced  by t h e  f a c t  t h a t  he  w a s  n o t  

a s i g n a t o r y  on t h e  accoun t .  (TR. 132)  The B a r ' s  a u d i t o r  

t e s t i f i e d  t h a t  by t h e  end of t h e  same day t h a t  Young's f u n d s  were 

d e p o s i t e d  i n t o  t h e  Buchhors t  a c c o u n t  n e a r l y  $ 8 , 0 0 0  of t h e  $16,000 

had been expended. (TR.  131) Wi th in  f i v e  d a y s ,  a l l  of t h e  monies 

were used on matters c o m p l e t e l y  u n r e l a t e d  t o  Young's i n v e s t m e n t .  

( T R .  13115 Young's a t t o r n e y ' s  comments i n  t h i s  r e g a r d  are  

i n t e r e s t i n g .  

Q. D i d  you e v e r  h e a r d  t h e  name Maria 
Buckhors t?  [ s ic ]  

A. Not a t  t h a t  time. I h e a r d  a b o u t  h e r  
l a t e r .  

Q. Did you have any i d e a  t h a t  your  c l i e n t ' s  
money, M r .  Young's money, w a s  n o t  g o i n g  i n t o  
a n  a t t o r n e y ' s  t r u s t  accoun t?  

5The Audi t  r e v e a l e d  t h a t  t h e  Respondent r e c e i v e d  a $ 2 0 0 . 0 0  
paymeiit from t h e  Buchhors t  accoun t .  (TR.  130) 

6The q u e s t i o n  were propounded by The F l o r i d a  B a r  arid answered by 
George B l u t s t e i n ,  a t t o r n e y  f o r  Sam Young. 
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A. N o .  I n  f a c t ,  1 s a i d  t o  my c l i e n t  t h a t  i t  
would seem t h a t  t h e  o n l y  t h i n g  t h a t  c o u l d  go 
wrong i s  i f  t h e  a t t o r n e y  swung w i t h  t h e  
money. 

(TR. 8316 

Respondent ' s a c t i o n s  c l e a r l y  c o n s t i t u t e  a v i o l a t i o n  of t h e  

" s p e c i f i c  purpose  d o c t r i n e " .  Money w a s  e n t r u s t e d  t o  t h e  

Respondent f o r  a s p e c i f i c  purpose  ( t o  be  h e l d  i n  h i s  a t t o r n e y  

t r u s t  accoun t  p u r s u a n t  t o  a c o n t r a c t  he  p r e p a r e d  and l a t e r  

r a t i f i e d )  and w a s  n o t  used  f o r  t h a t  purpose .  Respondant 

b l a t a n t l y  a l lowed o t h e r s  t o  c o n v e r t  M r .  Young's funds .  I n  

The F l o r i d a  B a r  v .  Bond, 460  So.2d 375 ( F l a .  1 9 8 4 ) ,  t h a t  a t t o r n e y  

a c t e d  as  a n  escrow a g e n t  and h e l d  f u n d s  b e l o n g i n g  t o  h i s  c l i e n t ' s  

a d v e r s a r y  i n  l i t i g a t i o n .  Bond c o n v e r t e d  t h e  monies t o  h i s  own 

u s e  and w a s  d i s b a r r e d .  

I n  t h e  case sub  j u d i c e ,  t h i s  Respondent added i n s u l t  t o  - 
i n j u r y  by i n i t i a t i n g  a s l a n d e r  l a w s u i t  a g a i n s t  Sam Young. Young 

c o u n t e r c l a i m e d  f o r  c o n v e r s i o n  and c i v i l  t h e f t  and o b t a i n e d  a 

$48,000 judgment a g a i n s t  t h e  Respondent ,  and h i s  c o h o r t  Mar t in .  

(TR.  84-86) A t  t h e  o n s e t  o f  t h e  l i t i g a t i o n ,  t h e  Respondent f i l e d  

a n  a p p l i c a t i o n  t o  p l a c e  Young's money i n t o  t h e  Cour t  r e g i s t r y .  

The Cour t  g r a n t e d  t h e  r e q u e s t .  D e s p i t e  t w o  o r d e r s  compel l ing  

Respondent t o  p l a c e  s a i d  money i n  t h e  Cour t  r e g i s t r y ,  such w a s  

not done. (TR.  8 6 )  T h e r e a f t e r ,  Respondent abandoned h i s  

l a w s u i t .  Respondent ' s t u m e r i t y  i n  s u i n g  Young w a s  exceeded by 

h i s  f a i l u r e  t o  p u r s u e  t h e  s u i t .  

6The q u e s t i o n  were propounded by The F l o r i d a  B a r  and answered by 
George B l u t s t e i n ,  a t t o r n e y  f o r  Sam Young. 

7The e n t i r e  Cour t  f i l e  of  t h e  c i v i l  l i t i g a t i o n  w a s  i n t r o d u c e d  as  
The F l o r i d a  B a r ' s  s i x t h  e x h i b i t .  (TR.  87)  
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T h i s  Cour t  i n  P a h u l e s ,  s u p r a  and i t s  progeny emphasize t h a t  

whether  an a t t o r n e y  c o u l d  be  r e h a b i l i t a t e d  s h o u l d  be c o n s i d e r e d  

when imposing d i s b a r m e n t .  M r .  Gus ta f son  c o n s i s t e n t l y  s t a t e d  t h a t  

he  d i d  no wrong. H e  accused  Young, B l u t s t e i n  and Detect ive Lopez 

of  b e i n g  p a r t  of some b i g g e r  t h a n  l i f e  c o n s p i r a c y  whose o b j e c t i v e  

w a s  t o  harm him. (TR.  5-6, 158-159) H e  d i d  n o t  r e c o g n i z e  

h i s  a c t i o n s  of' d e c e i v i n g  Young and h i s  a t t o r n e y  i n t o  b e l i e v i n g  

t h e  monies were s a f e y u a r d e d  i n  h i s  t r u s t  a c c o u n t ,  when none 

e x i s t e d ,  t o  be improper .  M r .  Gus ta f son  shou ld  n o t  b e  p e r m i t t e d  

t h e  p r i v i l e g e  o f  p r a c t i c i n g  l a w .  

- 

A s  members of t h i s  p r o f e s s i o n  w e  r e a l i z e  t h a t  
o u r  s t a n d i n g  i s  o f t e n  measured i n  t h e  
layman 's  mind by t h e  manner i n  which w e  
d i s c i p l i n e  t h a t  s m a l l  m i n o r i t y  of  o u r  
b r e t h r e n  who b r e a k  t h e  r u l e s  o f  f i d e l i t y  and 
t r u s t  r e q u i r e d  by o u r  c a l l i n g .  

S t a t e  o f  F l o r i d a ,  e x  r e l . ,  The F l o r i d a  B a r ,  
v .  F i s h k i n d ,  1 0 7  So.2d 1 3 1  ( F l a .  1958) 

The R e f e r e e  found t h a t  Responden t ' s  r e l a t i v e  i n e x p e r i e n c e  as  

a n  a t t o r n e y  c o n s t i t u t e d  a m i t i g a t i n g  f a c t o r .  Respondent was 

f o u r t y  f i v e  y e a r s  o l d  a t  t h e  t i m e  t h i s  i n c i d e n t  o c c u r r e d .  H e  

t e s t i f i e d  t h a t  he  h a s  v a r i o u s  academic d e g r e e s  and t h a t  h i s  

s t u d i e s  emphasized s e c u r i t i e s  arid f i n a n c e .  (TR. 163,  1 6 6 )  

C e r t a i n l y ,  Respondent I s l i f e  e x p e r i e n c e s  and age must be 

c o n s i d e r e d .  Moreover, t h i s  Cour t  s t a t e d :  

The e d u c a t i o n  which a lawyer r e c e i v e s  i n  
t h e s e  d a y s  i s  such t h a t  by t h e  t i m e  h e  i s  
a d m i t t e d  t o  p r a c t i c e  he  shou ld  be t h o r o u g h l y  
f a m i l i a r  w i t h  t h e  Canons o f  E t h i c s .  They 
shou ld  c o n s t i t u t e  h i s  p r o f e s s i o n a l  b i b l e .  H e  
ough t  t o  b e  t h o r o u y h l y  aware o f  t h e  p i t f a l l s  
i n v o l v e d  i n  w i l l f u l  v i o l a t i o n s  of t h e  Canons. 

8Respondent w a s  a d m i t t e d  t o  The F l o r i d a  B a r  on November 25, 1985 
and w a s  bo rn  i n  1943. 
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There i s  no j u s t i f i c a t i o n  f o r  r e l i n q u i s h i n g  
t h e  r e q u i r e m e n t s  of i n t e g r i t y  and e t h i c a l  
conduct  mere ly  because  t h e  o f f e n d i n g  lawyer 
i s  i n  t h e  e a r l y  y e a r s  of  h i s  p r a c t i c e .  

S t a t e  of F l o r i d a ,  e x  re l . ,  The F l o r i d a  Bar 
V. Rhubottom, 1 3 2  So.2d 3 9 5 ( F l a .  1961) --  --, 

I t  h a s  been h e l d  t h a t  where an a t t o r n e y ' s  e t h i c a l  v i o l a t i o n  i s  

p a r t i c u l a r l y  o u t r a g e o u s ,  t h e  e x i s t e n c e  of m i t i g a t i n g  f a c t o r s  w i l l  

n o t  b e  s u f i i c i e n t  t o  outweigh d i s b a r m e n t  as t h e  a p p r o p r i a t e  

s a n c t i o n .  The F l o r i d a  B a r  v .  Knowles, 500 So.2d 1 4 0  ( F l a .  1 9 8 6 ) .  

This case f a l l s  w i t h i n  t h e  f o r e g o i n g  p r i n c i p l e .  
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CONCLUSION 

Based upon the foregoing reasons and citations of authority, 

The Florida Bar respectfully submits that the Referee erroneously 

imposed a three year suspension, and would urge this court to 

disbar the Respondent. 
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