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STA- OF THE CASE 

Robert Henry, w a s  a r r e s t e d  by t h e  Deerfield Beach Police Department at 

6r46 a.m. on November 3,  1987 for robbery, murder, and aroon. R2708. He waa not 

brought to a first appearance hearing under r u l e  3.130, Flor ida  Rules of 

Criminal Procedure, u n t i l  the afternoon of November 4, 1987. R2710. A t  t h a t  tima 

he invoked hie r i g h t  t o  counsel.  u. He was i nd ic ted  on November 18, 1987 for 

premeditated f iret  degree murder i n  the death of PhyLLia Harris, prmeditatd 

first degree murder of Jane t  Themidor, armed robbery of  Me. Themidor,  and 

armed arson. R2711-12. He waB arraigned on November 24, 1987, and a t  t h a t  t i m e  

an a s e i e t a n t  pub l i c  defender announced t h a t  his "office would have a d i f f i c u l t  

time r ep resen t ing  Nr. Henry,I. and he had "a very close r e l a t i o n e h i p  with a 

member of the family, one of t h e  vietima." SRB. The cour t  made no inquiry  am t o  

how t h i a  c o n f l i c t  had a f f e c t e d  t h e  Public  Defender's invee t iga t ion  or repreeen- 

t a t i o n  of Nr. Henry during t h e  period when t h e  case was preeented to t h e  grand 

jury* 

Hr. Henry moved i n  l imine  t o  exclude efatemente made by ME. Themidor t o  

t h e  police, R2810-11, and t o  suppress s tatements he made to police and state 

agento. R2812-15. The court denied t h e  motion i n  limine, R2917, and granted t h e  

motion to supprees as to B o m e  of Mr. Henry'e etatements. R2918-19. 

The j u r y  found Xr. Henry g u i l t y  as charged of a l l  offenses.  R2872-75. The 

j u r y  voted for death  as to both murder charges. R2894-95. The t r i a l  cour t  

adjudica ted  him g u i l t y ,  R2897, and aentenced him t o  death  €or t h e  murders, 

R2906-12, f ind ing  five aggravating circumstances: t h e  murdere occurred during 

the commiseion of a felony: they ware committed for t h e  purpose o f  avoiding or  

prevent ing  lawful  arrsatt they ware committed for pecuniary gain]  they were 

enpac ia l ly  wicked, e v i l ,  atrocioue or cruel :  and they  w e r e  committed i n  a cold, 

c a l c u l a t e d  and premeditated manner w i thou t  any pretenea of moral or legal 

j u e t i f i c a t i o n .  R2907-2098. I t  found one s t a t u t o r y  mi t iga t ing  circumstance (no 

s i g n i f i c a n t  history of criminal a c t i v i t y ) ,  and one nonsta tu tory  circumstance 

(raervice i n  t h e  United States Marine corpa). R2909-10. It sentenced Kr. Henry 

t o  concurrent  terms of life imprisonment for t h e  robbery and armon. R2915-16. 



STA- OF THE BACTS 

The following was not in dispute: Janet Thermidor and Phyllie Harrie were 

employeeB at a Cloth World store in Deerfield Beach. Part o f  a chain, the atore 

0old cloth and items neceesary for sewing. Mr. Henry waa employed in the 6 t O X e  

ae a maintenance man. In the courae of his employment he bought a hammer for the 

etors. On the night of November 2, 1987, ME. Harrie was tied to a eta11 in the 

men'e room in the etorer she was blindfolded, etruck with a hammer, and then set 

on fire. Although the blows from the heunmer would have been auffieient to kill 

her (apparently the blowe were so forceful aa to splatter blood on the wallrc), 

she wae alive a t  least until the fire began, because there were soot and burne 

in her windpipe. Ms. Thermidqr was etruck on the head with a hammer in the 

office, and wae set on fire, and ahe then apparently went to the women's rmn, 

where she collapsed. When fire fightere arrived, Us. Harrie was dead, but Ma. 

Themidor wae etill alive. Taken to the hospital, she made two statemanta (one 

of them taped) to the police, and died the next morning. Approximately $1200 waa 

mielling from the store. Around 6 t 4 6  the next morning, Mr. Henry telephoned the 

police to report that the store had been robbed. He was immediately taken into  

custody, and made varioue atatements to the police. 

A. Hotion in lbine 

Mr. Henry moved to prevent the atate's use of Us. Themidor's etatements 

on the ground that they were heareay. R2810-11. The trial. court conducted an 

evidentiary hearing on the motion, at which the following evidence wae heard. 

The firet witnsaa, George Podgorny, an emergency room phyeician from North 

Carolina, was qualified ae an expert in "thermal injury burn, injuries and head 

trauma." R16. AlthougFhe did not treat Me. Themidor, he reviewed her medical 

records, the autopsy-report, the depo8itiOnB o f  varioue doctors snd nureee, and 

lietened to her taped atatemenk. Ha formed an opinion a6 to whether she believed 

ahs waa going to die and whether she was coherent and lucid at the time. R18- 

19. He based his opinion with reepect to coherence and lucidity on aeveral 

factore, Firet, a w n  after the injury "0he was able to move from one location 

to another. In order to do 80, an individual haa to have & certain degree of 

2 
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preeence of mind, l u c i d i t y ,  i n t e n t  and judgmental element t o  be able t o  do go."' 

R20. Second, Ma. Themidor w a e  conversing w i t h  m e d i c a l  personnel a t  t h e  h o s p i t a l  

i n  Broward County, and waa interviewed by t h e  police. D r .  Podgorny w a e  impreeeed 

by t h e  fact t h a t  Mm. Themidor said t h a t  a person who a t tacked her wore a beige 

e h i r t r  "Beige ia probably one of t h e  moat d i f f i c u l t  colors i n  [ t h e ? ]  Englieh 

language to d e a l  with. It is bna ica l ly  a Bxanch word, i t * e  not a common color, 

it's not umually diecueeed, i t ' s  no t  a primary color euch as green, redl black, 

white and 80 for th ."  R21. When taken t o  Jackson Memorial Hospital, Ms. Themidor 

had "a very mubetantial abnormal blood pressure,  and would epeak almo in favor  

t h a t  there wae no p a r t i c u l a r  reaaon physio logica l ly  that she  wae not i n  a 

poeition to be alert, clear, luc id ,  and able t o  comport heree l f  i n  converea- 

t ion . "  R21-22. A t  t h e  hoap i t a l  i n  Broward County, Me. Thermidor w a s  medicated 

w i t h  Demerol and V i a t a r i l ,  and an a n t i b i o t i c  and a t e t a n u s  booster. R22. Aa to 

the Demerol, Dr. Podgorny testified t h a t  " i n  t h e  caee  of someone who i a  burned, 

juBt about a l l  of t h e  medication will be u t i l i z e d  by t h e  pain  recegtora  I n  order 

t o  a l l e v i a t e  t h e  pa in  and very l i t t l e  w i l l  be left for anything elee. SO, t h i s  

amount of medication should have no appreciable affect on her." R23. As t o  t h e  

V i a t a r i l ,  he aeeumsd " t h a t  it would have had Borne degree of a l l e v i a t i n g  t h e  

anxie ty  t h a t  she had and would not  have a f fec ted  her  cogn i t ive  e k i l l s . "  R24. The 

head i n j u r i e e  caused by t h e  hammer did not a f f e c t  her  mental and th ink ing  

abilities. R27. D r .  Podgorny testified t h a t ,  wi th in  a reaeonable degree of 

medical c e r t a i n t y ,  M8. Themidor was l u c i d  and coherent when making t h e  

etatemente t o  t h e  police. R27-28. Defenae couneel uneucceeefulLy objec ted  t h a t  

Dr. Podgorny wafa not competent t o  g ive  t h i s  opinion w i thou t  speaking w i t h  t h e  

a t t end ing  doc to r s  or %ureee and meeting Me. Themidor. R28-30. Dr. Podgorny 

t e e t i f i e d  "she was clear, l uc id ,  able t o  th ink,  had a cogn i t ive  element preeent ,  

and w a e  able to respond i n  the usual reasonable manner." R30. 

A s k e d  whether, "with t h e  degree of medical c e r t a i n t y , "  he bel ieved t h a t  

The evidence warn t h a t  MB. Themidor had burne over 90 percent  of her body, 
and w a s  taken by ambulance t o  a hoapital. i n  Broward County, and then  by 
helicopter t o  Jackeon Memorial Hoepital i n  Miami. There w a s  no evidence t h a t  she  
had made theme moves on her own. 

3 
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Ms. Thermidor "knew ehe wars going to die  or reasonably bel ieved tha t  she wae 

going to die, and on t h e  g l idepath  of death so t o  speak," R31, Dr. PodgOrny 

responded t h a t  most people know t h a t  excessive burne cannot be treatedt " the  

ee t imate  t h a t  t h e  lay people use  ie t h a t  t h e  l ike l ihood  of death  roughly equals  

t h e  percentage of t h e  body t h a t  is burned. Theme are kind of a genera l  idea, if 

you ask [an?] average individual ."  R32. Ha opined t h a t  Me. Thermltdor w a s  "an 

average ind iv idua l  who would f i t  i n t o  t h e  situation t h a t  underatand in genera l  

what'8 going on." fd. He maid she was " c e r t a i n l y  ... cognizant t h a t  euch 

i n j u r i e e  are very l i k e l y  t o  be fatal ."  R33. She w a e  aware of being treated by 

a number of doctors and nurees, and warn "of courae, cognizant t h a t  it would not 

have been done if ehe did not.have an extremely se r ious  problem." Id. She was 

t o l d  t h a t  she wa0 being moved t o  "a very large h o s p i t a l  i n  Miami, that is 

c e r t a i n l y ,  if anything, t o  any indiv idual  is c l e a r l y  an ominoue eye [sic] t h a t  

ie only  done as a kind of a la& reeort i n  hopes of doing something." a. Me. 
Themidor asked if she w a s  going t o  die, and warn given evaaive reeponere. R33- 

34. He concluded: "So, baaed on all of t h i s  data, it i e  clear t o  me t h a t  ehe hyd 

a [sic] unuaual good idea t h a t  her  chance6 of su rv iva l  are extremely l imi t ed ,  

i f  any." 1334. 

Questioned by t h e  cour t  about h i e  experience with se r ioua ly  burned 

p a t i e n t s ,  Dr. Podgorny t e s t i f i e d  t h a t  probably a f o u r t h  or a th i rd  of the 60 to 

70 eerioursly burned p a t i e n t s  t h a t  he had treated had u l t ima te ly  died. R36. The 

trial court am- whether t h e r e  w e r e  "any common c h a r a c t e r i e t i c e  t h a t  thoae  

p a t i e n t s  exh ib i t ed  vie-a-vis t h e  queation of whether or not they  appreciated 

t h e  p r o b a b i l i t y  o€ death i n  t h e i r  caaee," and D r .  Podgorny eaid t h a t  they d id ,  

and def ined thoae  c h a F a e t e r i s t i c e  as followst F i r a t ,  they are very l u c i d  for a 

period after t h e  burn. They are conversant,  and t r y  to cooperate, "recognizing 

t h a t  there'e a aerioue problem, and behave in a markedly d i f f e r e n t  manner than 

thoee individual6  who sucfained o the r  type of i n j u r i e s . "  R36-37. Second, they  

are greatly preoccupied with t h e  h ieue  of whether they are going to diet they  

are "anxious t o  do thingB t h a t  most people would do, They want to 0ee their 

family, they  w a n t  to take care af certain decicions,  items, et cetera, t h a t * @  

4 
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a second common characteristic." R37. Third, doctorrr and nurses try t o  avoid 

discuaaing with them t h a t  they are about t o  d i e .  a. Dr. Podgorny t e a t i f i d  t h a t  

if a peraon w e r e  t o  say, "I k n o w  I ' m  going t o  d i e , "  t h a t  would be diepoaitive 

of whether t h e  person t r u l y  bel ieved he ax: she w a s  going to die. R37-38. A t  t h i s  

po in t ,  defense counsel argued t h a t  t h e  question of whether Me. Thermidor thought 

aha w a e  going t o  live or die w a s  not wi th in  D r .  Podgorny's exper t i se .  R38-39. 

The court overmled, e t a t i n g  t h a t  Dr. Podgorny waa an expert in dealing w i t h  

eevere ly  burned p a t i e n t s ,  including terminal  burn pa t i en te ,  and that h i s  

teetimony w a s  a mixed opinion i n  terraa of conta in ing Borne exper t  opinion and 

same l a y  opinion. R39-40. Dr. Podgorny teetified t h a t  Me. Thermidor k n e w  t h e  

met likely outcome of her h j u r i e 8  and t h a t  her i n j u r i s e  were fatal.  R 4 l .  D r .  

Podgorny did not think ahe abandoned all h o p .  R42. He d i d  not  know if eha s a w  

any part of her  body that wae burned. R47. Aeking if ehe warn going to live 

i nd ica ted  "she knew t h a t  0he was near a i g n i f i e a n t  l ike l ihood of dying," R50. 

Mylse M c G r a i l ,  a paramedic, spoke with Me. Thermidor a t  the scene of t h e  

fire. She repeatedly  maid, "help  me." R113. He concluded that she knew ehe was 

going t o  die because ehe warn very much afraid: 

I've been there Beven and - a half  - years.  I have Been -- I can ' t  even count how many rune t h a t  I 've seen. As 
an average, if I saw one a month for my career, I ' v e  
seen e ighty-f ive  of them, I ' v e  Been people w i t h  h e a r t  
a t t a c k s  t h a t  know they ' re  ready t o  die, I ' ve  seen t h e  
fear i n  t h e i r  eyes before, t h e  look i n  this lady'a face 
is one t h a t  I have Been. 

Q A l l  r ight .  Could you describe the  look i n t h i a  lEidy'B 
face t h a t  you maw? 

A She was scared, she  wae r e a l l y  scared. She w a s  j u s t  - - I feel Like f would be giving an opinion here, but - 
R115. Ur. M c G r a i l  con5Xnuedt 

R115. He t 

This lady w a s  begging f o r  me t a  help her ,  I mean, she 
wae -- it'e not -- I can' t  tell you ahe twitched her  eye 
i n  a c e r t a i n  wayl I can ' t  t e l l  you t h a t  her  mouth looked 
a c e r t a i n  way. All I know t h i s  look is t h e  one I've Been 
before. It'n t h e  look o f  eomebody who knowe t h a t  
eomething d r a e t i c  ham happened, and, you know, t h o  
person that juat got caught i n  a car accident  that we're 
trying to g e t  her out ,  she*e  bleeding t o  death, she 
knowe it. This lady k n e w  t h a t  ehe warrn't -- 

l d  her t o  hold on, they  w e r e  doing a l l  they cauld, R118, a B ehould 
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hold atill, they would gat her to the ambulance 8s quickly as poeeible. R121. 

The state's third witneaa, Dr. Richard DeLlereon, Chief of Emergency 

Servicee atMemorialHospita1 in Hollywood, Florida, was qualified as an "expert 

in emergency -- " R128. He did not treat Me. Thermidor, but reviewed her medical 
records for the burn injuries, the report of the medical examiner, and atate- 

mente by attending phyaiciane at the Broward Hospital and ''a couple of nur~ee," 

and a tranacript o€ Ms. Thermidor B atatement . Rl29. Notwithatanding her head 
trauma and medication and other injuries, he thought she was well oriented and 

aware of her surroundings, was a reliable hietorian, and knew she wae going to 

d i e .  R130. Asked the basia of h i s  concluaion a8 to cognitive ability, he 

replied: 

Well, a variety of things. She w10 oriented as to who 
she was. She answered questions in an appropriate 
manner, her concern8 Bwmed appropriate when asked for 
certain descriptiona, relative thinga were mentioned, 
one of which wae the color of clothing that wa5 being 
worn, I believe her response here waa beige, you have 
to be relatively with it, so to epeak, to respond in 
that manner. 

u. He testified that he thought that ehe knew ehe wae going to die because ehe 

wae "relatively calm" in the light of her eerious injuriee, becauee 

in my experience, in the experience of othere who I've 
spoken to, individuala who are aware of the fact that 
they're going to die generally are calm in the face of 
the dieaetrous injuriee and ahe dirrplaysd the oort of - - there was some minimal concern at one point, 8he maid, 
God help me, or somebody help ma, and then later on, in 
the eouree of her tranaportation at Yaekoon, ahe did 
inquire as to whether she wae going to die, but, her 
countenance wa8 relatively calm and t h i s  ie one of the 
things that you frequently see in an individual. 

It'e difficult to explain why, but these are the people 
who generally do go ahead and expire a8 opposed to the 
individuaI?who's in a panic, eomewhat agitated, pleading 
situation. Thoee are the individuala who usually have 
a better-chance, and one [s ic]  they, quote, lose that 
panic and appear relatively calm inspite [eic] of their 
injuries, that'e usually a pretty good nign that they 
are aware of tho fact they're going to die, and indeed, 
do. 

R132. Dr. Delleraon was emphatic on the importance of her relative calm. Aeked 

for the baeie of h i s  opinion that ehe knew she was going to die,  he replied: 

Well, again, she was1 -- her cognitive functions were not 
impaired, she could certainly Bee her body which waa 
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h o r r i b l y  burned, ah@ was c e r t a i n l y  aware of her sur- 
roundinge, t h e  concern, indiv iduals  who were tending t o  
her, g e t t i n g  ready t o  t r a n s f e r  her to the burn c e n t e r  
a t  Yackeon M e m o r i a l  Hoepital,  and, again, t h e  calmnese, 
t h e  r e l a t i v e  lack of panic, which I had mentioned 
earlier, which are important f indings,  I bel ieve ,  or 
I ' v e  Been thia f requent ly  i n  p a t i e n t e  who appear t o  be 
aware of t h e  f a c t  t h a t  death i e  imminent. 

R133-34. On cross examination, he compared Me. Thermidar with p a t i e n t e  w h o  are 

panicky, and ask whether they are going t o  l i v e .  Tho panicky p r a o n s  Ones have 

a better chance. Rl42. He gave, 08 common int imatione of mor ta l i ty ,  a d9Edre to 

Bee a parent  or clergyman, R139, and an urge t o  defecate. R146-47. The e f f e c t  

of t h e  druge "on her cogn i t ive  functione probably wouldn't have been much more 

than  may having a d r ink  or t w o  on an empty etomach." R150. 

The e t a t e ' s  l a e t  witneee on  the motion wae Detective Jamee Dusenberry, who 

spoke w i t h  Ms. Themidor at t h e  emergency room a t  North B r o w a r d  Hospital. He 

spoke w i t h  her without a tape reaorder for eevera l  minutes, R153, l e f t  t h e  room, 

but  re turned and t o l d  her  t h a t  "ehe w a s  looking bad." R163. She wae moaning and 

crying,  saying tha t  she  was hur t ing  He said he knew ehe wae hurt ing,  and he took 

t h e  taped etatement from her. R163-64. Toward t h e  end of t h e  tape, ehe " w a s  h e 6  

coherent  i n  her answere." R170. She d i d  not ask t o  eee a clergyman. R171. 

Mr. Henry'm court- appointed Lawyer called Kathleen Selby, a nuree a t  North 

B r o w a r d  Medical Center,  w h o  Spoke w i t h  Ma. Thermidor a couple of t h e e .  R66. She 

to ld  her ehe would be taken t o  Yackson Memorial, but  did not  tel l  her t h a t  she  

thought she  w a s  going t o  d ie .  R67. No doctor or nurse t o l d  her ahe was going t o  

die. Id. Me. Thermidor asked if aha wae going t o  d i e  eevera l  timaa. R68. f t  WLB 

d i f f i c u l t  for her  t o  apeakf she seemed t o  be i n  tremendous pain. R69. We. Selby 

told her  t o  hang i n  t_h_ere and t h a t  she needed t o  go t o  Jackson if she had a 

chance a t  all. R70. Sometimen ehe did not anewer when Me. Thermidor asked i f  she 

was going t o  die. Id, Baaed on her asking over and over i f  she w a s  going t o  die ,  

and Ma. Selby's avoiding t h e  queation, Me. selby thought t h a t  it appeared t h a t  

Ma. Thenaidor knew ahe wae going t o  die. R71. T h i s  waa baaed i n  park on t h e  fact 

t h a t  ehe became inereaaingly  anxioue t h e  c l o e e r  they got t o  Jaekaon Memorial. 

R71-72. (Me. Selby accompanied MS. Thermidor on t h e  he l i cop te r  t o  Jaekaon. R75- 

76.) Me. Thermidor did  not ask  Ms. se lby  to contac t  her family, and Me. Selby 

-. 

. .  
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did not recall her asking for a clergyman. R77. Asked if Ms. Thermidor had l o B t  

all hope i n  t h e  world t o  Live, Ms. Selby t e s t i f i e d t h a t  she could not  guess what 

she w a s  thinking.  R77-78. Ma. Thermidor waa alert, conscioue, and lucid. R79. 

The second defense witness,  Michael Manley, a labora tory  phlebdtomiet who 

was presen t  i n  t h e  emergency room, t a a t i f i e d  t h a t  Me. Thermidor w a s  very much 

i n  pain,  t h a t  he did not t h i n k  that ehe wae even coherent enough to know what 

w a s  going on. R87. All he could remember wae t h a t  Ms. Thermidor said how hot  ehe 

waa and how much pa in  she felt. R88. N o  one t o ld  her that ehe w a s  going t o  die. 

On croaa-examination, Mr. Manley eaid t h a t  Ma. Themidor w a s  coherent.  R93.  

A t h i r d  defense witness w a s  W i l l i a m  Gray, a paramedic, who Baw He. 

Themidor  a t  Cloth World. She yaa i n  m v e r e  pain and was i n  shock. R96-97. She 

did not ask if ehe was going t o  die, did not requeat  t o  B e e  a p r i e e t  or 

clergyman, and did not requeet  t h a t  her  next of kin be contacted. R99. She did 

not  say or  do anything ind ica t ing  t h a t  ehe knew rhe w a s  going to die. R101. 

B. Motion to eumreae 

Testimony on t h e  motion to suppress showed t h a t  t h e  police arrested Mr. 

Henry around 6 t40  a . m . ,  took him t o  t h e  police a t a t i o n ,  began interviewing him 

around 7 : O O  a.m., R225, obtained statements from him without reading him h i e  

Miranda r i g h t e ,  and then read him him r i g h t e  at  9t10  a . m . ,  R226# and toak a 

taped ataternant from him. For much of t h e  day, he  was kept i n  a cage-like cell  

a t  t h e  police department without being fed anything except a package of cookieat 

R273-78, and was then taken t o  t h e  Broward County Sheriff's O f f i c e  where 

f i n g e r n a i l  ecrapinge and h a i r  E E U I I ~ ~ ~ S  w e r e  taken f r o m  him t h a t  evening.' 

Detect ive8 Foley and Corpian of t h e  B r o w a r d  County S h e r i f f ' s  O f f i c e  bought him 

a hamburger. R299. Mr.3anry talked about h i e  Marine Corps eervice ,  eaid he had 

m a n y  f r i e n d s  w h o  w a r e  killed i n  t h e  Bei ru t  maaaacre i n  1983, and aaked why t h e  

d e t e c t i v e s  w e r e  being so n ice  t o  him. R300. Detect ive Corpion replied that 

everyone has an explanation f o r  h i s  act iona.  fB. Mr. Henry said hie  memory about 

the previous n igh t  w a s  epotty, and t h e  de tec t ives  eaid they  w e r e  w i l l i n g  t o  he lp  

' During t h e  afternoon,  t h e  police had been working w i t h  a senior aamiatant 
e t a t e  a t to rney  i n  working up a search warrant i n  t h e  case. R235-36. The  warrant 
was eigned by a c i r c u i t  cour t  judge at 5 t 1 5  t h a t  afternoon. R466. 
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him fill in t h e  gape. u. Be then  "began unrambling t he  story," and later made 

a taped etatement to Deerfield Beach officers ending around 9:00 p.m. The 

Deerfield o f f i e e r e  then  took him t o  t h e  county jail. R242. The next morning they 

went to see him a t  t h e  jail and took another statement. R242-43. That af ternoon 

he went t o  a f i r e t  appearance hearing and invoked hie r igh t  to counsel.  R2710- 

T h e  golice officers went t o  t a lk  to him again the next day, and he enid t h a t  

notwithstanding t h e  fact  t h a t  he  w 4 8  represented by counasl he still wanted to 

spaak to the police o f f i c e r e ,  R246, and made another statement. 

Detec t ive  Kenny, who took moat of t he  statements from Mr. Henry, testified 

t h a t  it w a s  a conecioua decis ion  by Sergeant Murray, Detect ive Qianino,  and 

himeelf not  t o  read t h e  Mirand& rights prior t o  t h e  initial queetioning. R262. 

T h i s  wae done "beeauee w e  d id  want: to l i s t e n  what he had t o  eay about t h e  

robbery i n  regard to t h i s . "  R263. Mr. Henry warn questioned for two hours while 

i n  handcuffe and perhaps l e g  cuffs (Detect ive Kenny waB unsure) without being 

to ld  why he wan  being held and without being advised o f  h i e  r i g h t a .  R266-67. 

Detect ive  Gianino t e e t i f i e d  t h a t  ha i n i t i a t e d  t h e  convereation with Mr. H e n r y  

with  respect t o  t h e  ease. R387. He t e s t i f i e d  t h a t  t h e  deciaion not  t o  comply 

with Miranda "waa u l t ima te ly  by Sergeant Murray." R432.4 Detect ive Gianino 

believed t h a t  Mr. Henry had been informed t h a t  he w a s  under arrest for f i r s t  

degree murder by Sergeant Anderson, but he wsa not 8ure. R439-40.' 

The c o u r t  granted  t h e  motion t o  euppreae only as t o  t h e  i n i t i a l  statement 

made p r i o r  t o  t h e  reading of Niranda r ights  on November 3, 1987, and a8 ta t h e  

final taped statement made a f t e r  the f i r e t  appearance hearing. R2918. 

C. The t r i a k  

The fact that tGre were t w o  murders and an areon a t  Clo th  World w a s  not  

i n  d ispute .  Nor waa.the fact t h a t  Mr. Henry waa preaent  at: t h e  a t o r e  t h a t  n ight .  

The defense w a s  t h a t  t h e  crime8 w e r e  eomitted by robbers who kidnapped Mr. 

In hi0 ~tatement  t o  Detect ive 'corpion,  Mr. Henry was remorseful and bur ied  

' Sergeant  Murray d id  not  t e a t i f y  at t h e  hearing on t h e  motion to suppresm. 

Sergeant Andereon also did not t e s t i f y .  

h i a  f ace  i n  his hands. R308, 309, 326. 
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Henry, but released him after paychologically torturing him. 

5 .  The circumstantial or forensic evidence did not eapecially link Mr. 

Henry to the crime. Although over $1200 was taken, R1561-62,6 Mr. Henry had Only 

$42 on him when arreeted. R1735-36. Some blood found on his shoea could not be 

definitely linked to the crimes. When arreeted the next day, he had an injury 

on one of hie fingers which wa0 photographed. Examining the photograph, Dr. 

Podgorny testified that it showed a eeeond degree burn. R1466-68. 

There wae testimony that Detective Gianino and another officer maw Mr. 

Henry around 6 t 4 0  a . m .  on November 3. The officers were in a white Firebird. 

R2081. They were in plain clothee, but wore police jackete. As they drove paat 

Mr. Henry, he kept turning and.looking at them. R2083. When they slowly turned 

around and began to come after him, hie pace increased, and he eventually began 

to run. R2083-2084. Detective Gianino got out and "yelled either freeze or atop, 

police, and I ahouted out hia  name several thes. That's exactly what I did am 

I exited the vehicle." R2084. Mr. Henry was 25 to 35 fe0t away and running at 

the time. R2084-85. It was "approximately" as light as dawn. R2088. 

2. The evidence linking Mr. Henry to the killing0 came from Ma. Ther- 

midor'e statements, and from hia statementa to the police. 

a. The evidence regarding Ms. Themidor's statements was as Eollowmt 

Juan Montalvo, a fire fighter who went with Me. Thermidor in the ambu- 

lance, testified that she said ahe war hit over the head twice with a hammer and 

was set on fire. R1157. Asked who did it, "she mumbled and ehe said the 

maintenance man, and she mentioned that to me aeveral times." R1157-58. She wore 

an oxygen mask, and Mr. Montalvo warn "not auxe, but ehe mumbled maintenance man, 
- 

The testimony .about this came from Michael Bslke, a management employee 
of Cloth World. He totalled up the amount of the apparent lone between ltOO and 
2r00 p.m. on November 4. R2349. ~everthsleee, the probable eauee affidavit, 
prepared on the morning of November 3 /  R235-36/ shows that the police knew that 
morning the approximate amount of the lose. R2709 ("Xt is believed the 
approximate lose from the bueineaa is $1,200, however the exact amount cannot 
be epecifically determined until mahagemant completee the daily audit of the days 
[sic J proceeds. " )  . Although Mr. Balke'a testimony was eomewhat vague on thie 
point, it appeare that he made a rough accounting of the loea on the night of 
the fire: Exhibit 4H, the day's cash regieter receipt ehowing the total of the 
day's receipts wae found that night by hFm in the office, R1546, 1548-49, and 
he took and totalled the amount of money remaining i n  the store that night. 
R1545. 
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and she mumbled t h a t  s e v e r a l  times, more than  once." R1165. He thought ehe maid 

maintenance man, bu t  ha w a s  not t o o  sure. R1168. When he epoke to t h e  police 

about t h i s  t w o  days later, he w a s  not too mure aa to what ehe eaid. R1167, 1173. 

Detect ive  Dusenberry testified about Ma. Thermidor's etatemente t o  him. 

Regarding t h e  first, untaped, statement, ha t e s t i f i e d :  MB. Thermidor said that 

Robert had a harnrner, that ehe called for Me. Harrie, then  turned and etarted to 

walk back, and t h a t  Robert h i t  her  i n  t h e  head t w i c e  and ehe fe l l  to t h e  ground. 

Robert took money and left, came back, poured something on her, and m e t  her on 

fire. She i d e n t i f i e d  Robert as t h e  e torage  man. Rl367-68. 

A f t e r  obta in ing t h i s  statement, Detect ive Dueenberry left the emergency 

room, t hen  re turned and t o l d . h e r  "she w a e  looking bad." R1368-69. She wae 

moaning and crying ou t ,  and he took a taped statement from her. R1369. On t h e  

tape she i d e n t i f i e d  t h e  man who h i t  her w i t h  t h e  hammer aa t he  etorage man, 

Robert. R1378-79. She eaid when hs came i n t o  t h e  o f f i c e ,  she turned her  back and 

he h i t  her  i n  t h e  head w i t h  t h e  hammer, took ~ o m e  money, left ,  and then came 

back in and threw " t h a t  s t u f f "  on her. R1379. She did not gee anyone w i t h  him. 

R1379-80. She guessed t h a t  he had an  a beige e h i r t  and beige jeanm. R1383. she 

had only Been him for the first t ime about t w o  weeks before. R1384. Ha h i t  her 

t w i c e .  R1385. Asked whether she could ~ e e  him, ehe repl ied:  "No. H e  h i t  me 

t w i c e . "  R1385. Part o f  t h e  quest ioning about what happened when she  waa m e t  on 

fire went as follower 

Q Did he l i g h t  you on fire? 

A Yeah. 

Q What did he use, do you know? 

A I don*tXnow. 

Q Did y w  see him when he waa doing it? Did he may 
anything t o  you? 

A No. 

Q H e  d i d n ' t  t a l k  t o  you at a l l ?  

A NO. 

Q Did you g e t  a chance to talk t o  him at all? 

A No. 
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Q You d idn ' t  say anything t o  him? 

A No. 

Q And ha d i d n ' t  aay anything t o  you? 

A No.  

R1386. Me. Thermidor w a s  moaning with pain  throughout the taped statement,  and 

expressed an urgent  need to go to the bathroom. R1380-81. 

D r .  Dellereon testified t h a t  MS. Thermidor "believed she waa about to die 

and an t h e  glidepath of death." R1268. He t e e t i f i e d  t h a t  t h i a  conclusion was :  

Based for t h e  moat part on a rather extens ive  experience 
with having dealt  with ind iv idua l s  who are facing death 
on many, many occasions over t h e  l a e t  nineteen or twenty 
yeare,  and I have, you know, baeed on t h i s  experience, 
can -- have become. r e l a t i v e l y  good a t  pred ic t ing  what 
p a t i e n t e  are gonna survive  baesd on t h e i r  behavior, and 
once they  have t h i a  awarenesta of death,  t h e  major i ty  of 
t h e  p a t i e n t s  gleem to die  and 1'11 t r y  t o  expla in  t h i e  
as best I can becauee t h i s  i e  not eomething that's very 
w e l l  w r i t t e n  about in textbooks, but  it'e eomething in 
i nd iv idua l s  who practice i n  s i t u a t i o n s  such as I do, 
trauma surgeona, people who work i n  burn u n i t a  I ' m  s u r e  
me. 

R1269. D r .  Dellereon noted t h a t  Me. Thermidor wae asking for help, and knew 

aomething was s e r i o u s l y  wrong, "yet ,  inepite  [e ic]  a€ a l l  t h i s ,  t h e r e  w a s  a 

r e l a t i v e ,  r e l a t i v e  calm." R1270. Asked what thie calm indica ted ,  he replied: 

This ie t h e  t h i n g  t h a t  i n  other p a t i e n t e  where I ' v e  Been 
t h i e  leads me t o  believe t h a t  a p a t i e n t  has awareness 
they ' r e  gonna t o  d ie  because there's no panic, t h e y ' r e  
not  screaming, there's a c e r t a i n  amount of rseolve,  they 
may ask questions, I ' d  l i k e  t o  eee a p r i e e t  or I want 
t o  Bee my mom or  I'm gonna die ,  am I gonna die, or I tun 
going t o  die, but  all of t h i s  t ak ing  place i n  a rela- 
t i v e l y  c a l m  s e t t i n g  as opposed t o  t h e  individual  who'e 
e t rugg l ing  v io len t ly .  

I t h i n k  an i n t e r e s t i n g  eollorary (sic] i n  another  one 
t h a t  I had some experience w i t h  when 1: w a s  i n  t h e  
service a s  i nd iv idua l s  in an a i rp lane  where something 
eer ioue  goee wrong where perhapa a wing falle off, an 
a i r p l a n e  .goas i n t o  a apin and ie heading toward t h e  
ground, and t r a n s c r i p t i o n s  of the indiv iduale  i n  theee  
airplane8, p i lo t ,  a t  first, t h e r e ' r  a panic e i t u a t i o n ,  
and i nd iv idua l s  e t ruggl ing  t o  do something to avoid what 
may be an b i n e n t  d i a a s t e r  and then j u s t  before  impact 
you f requent ly  hear  t e l l  mom X love her  or t h i n g s  l i k e  
t h a t  i n  effect. 

The 727 t h a t  crashed i n  San Diega a few years ago, t h a t  
wae t h e  exact th ing ,  t h e  cockpit recorder,  t h a t  exact  
type of e i t u a t i o n .  They're e t ruggl ing ,  e t ruggl ing  up t o  
a po in t  and then a l l  of a sudden there's no more panic 
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because they bae ica l ly  know they ' r e  going t o  die. It's 
a c o l l o r a r y  [sic], but I t h i n k  it axplaine t h e  pheno- 
mena. 

R1270-71. Dr. Dellereon t e e t i f i e d  t h a t  h i s  concluaione w e r e  "within degree of 

medical ce r t a in ty ."  Rl.271-72. He could g ive  no medical d e f i n i t i o n  of t h e  term 

" r e l a t i v e  c a l m , "  R1274-75, and i n  e f f e c t  conceded t h a t  it WBB a sub jec t ive  term: 

Qt Now, Doctor Dellereon's opinion i e  t h e  same d e f i n i t i o n  held by 
any other member of t h a t  community or it t h a t  d i f f e r e n t  f r o m  any 
other m e m b e r ?  

At W e ' r e  g e t t i n g  i n t o  t h e  eubjec t  of aepecta t o  aome ex ten t  w i t h  t h e  
term r e l a t i v e  c a l m .  

R1275. He conceded t h a t  h i s  f indings  w e r e  subjec t ive .  R1277. 

I n  t e s t i f y i n g  t h a t  t h e  medication given her d i d  not affect M e .  Thermiclor*s 

mind, Dr. Dellereon emphasized t h a t  she w a ~  i n  a s ta te  of shock: 

Thie medication wan degoaited, according t o  t h e  cha r t ,  
i n  he r  buttock, intramueculax in jec t ion .  W e l l ,  in an 
ind iv idua l  who's i n  ehock, am one almost c e r t a i n l y  would 
be a f t e r  having sus ta ined t h i r d  degree burne t o  the 
ex ten t  t h a t  t h i e  woman did, blood f l o w  i n t o  non-esrsen- 
t i a l  area8 is c u t  off, t ha t ' s  a normal r e f l e x  i n  a 
shocked state, and the reason t h i a  occurs is  to assure  
t h a t  t h e  blood f l o w  will be preeervsd and maintained t o  
t h e  most v i t a l  organa, namely t h e  b ra in  and t h e  heart. 

So, t he re fo re ,  t h i e  pool of medication t h a t ' s  a i t t i n g  
In t h i s  l a r g e  muscle is not really rece iv ing adequate 
c i r c u l a t i o n  because of t h e  reflexes t h a t  I j u s t  men- 
tioned.  Therefore, the uptake of t h i e  medication i e  
going to be considerably diminiahed, and therefore, t h e  
action6 of t h i s  medication w i l l  be i n s i g n i f i c a n t .  

R1262-63. 

D r .  Podgorny, on t h e  other hand, wae a w e  t h a t  Me. Themidor wae not in 

a etate of medical ehock. R1459-60, 1478. H e  t e s t i f i e d  that ehe w a 0  aware t h a t  

death  was near. R1461. Be based his conclusion on four t h ings .  F i r s t ,  it is well 

known t h a t  l i t t l e  can % done for  eevere burns, and " t h a t  burn8 i n i t i a l l y  cause 

a great problem i n  rsgarde  t o  t h e  loea of body f l u i d a ,  and t o  t h e  fact t h a t  t h e  

i n f e c t i o n  is f requent ly  t h e  immediate next step i n  t h e  unfor tunate  course of 

evente." R1461-62. H e  t e s t i f i e d  t h a t  women are more aware of t h e i r  hea l th ,  and 

"are also usually more or i en ted  toward concern about burns, and about deatruc- 

t i o n  of t h e i r  ekin for reasons t h a t  a l l  of u s  are concerned, and women even more 

particular." R1462. H e  thought t h a t  Ma. Themidor could 0ee her body, could f e e l  

13 
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pain, knew the nature of the aasault,  and "theee issues were amongat fhoee 

iemues that certainly gave her an indication of I serioue life-threatening 

problem." R1462-63. Second, there were many people taking care of her, moving 

her to different hospitals. R1463. Third, the responee to her questioning 

whether she warn dying waB either delaying or nonresponsive. R1464. Fourth, she 

continued to ask for help. R1465. Being told that they were doing everything 

they could "also indicates that t h e  situation is extremely critical." R1465. 

b. The evidence regarding Mr. Henry'B statemante was ae follow6: 

The first taped statement was to the effect that he wae an unwilling 

participant in the robbery acting under coercion by robbers. At closing tima a 

man with a gun atanding by the loft confronted him and had him open the back 

door, where he found another man. R1770. Although unclear on this point, the 

etatement suggeete that there was another man in the loft ae wall. R1771. The 

robbere told him to take Me. Harris into the restroom and tie her up. R1771. He 

told her that there were men in the store with firearma, and he eaid that they 

Bhould do as they were t o l d .  R1772. He took her to the restroom and tied her up. 

R1771. One of the men took Mr. Henry to the office door and atood by while he 

knocked on the door. R1773. Me. Thermidor opened the door, and turned around, 

at which point the man burst into the room and another man pulled Mr. Henry out. 

R1773. Mr. Henry wae taken to their car: they drove around for several hours and 

then went to an abandoned house. R1774. They repeatedly threatened to kill him, 

and played RUefSiaII roulette, holding a gun up againef him head. a. They finally. 
released him in an area well out of town. R1774-75. He walked and hitchhiked 

back to town, where he told hie brother'e girlfriend what had happened, and then 

he went to telephone &ie police. R1775. There ware three robberm, a11 wearing 

masks. R1777. They w e r e  talking in a way that disguised their voices. R1781. He 

did not expect there would have been more than $1000 in the etore. R1789. Asked 

about a Scratch (apparently on hia  arm or on his eyelid), he eaid he did not 

1 -  
I- 
1- 
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k n o w  how he got it. R1794.7 

Detectives Foley and Corpion of t h e  B h e r i f f ' s  Boreneic Service0 Unit 

t e s t i f i e d  about t h e i r  convereation with Mr. Henry on t h e  evening of November 3. 

R1910-11. They bought him eome food, and he asked why they were 00 n i c e  to h h  

af ter  what he had done. R1911, 2044. They Baid everyone has an explanation for 

what they do, and he agreed t o  t a l k  t o  them. u. He said t h e r e  were gapa i n  h i e  

r e c o l l e c t i o n ,  and t hey  eaid they  were there to help him. R2044, 1912. 

Detect ive  Boley'a vers ion  of t h e  etatement wae: Mr. Henry ea id  he felt 

r e a l l y  bad about t h e  women because they had been very n ice  t o  him. R1912. He 

helped t h e  women close t h e  store, and then to ld  Me. Harris there w e r e  robbers 

and had her hide i n  t h e  men's bathroom, where he t ied  her  hands and feet, and 

pu t  a c lo th  around her head. R1912-13. He got  a hammer, knocked on t h e  office 

door, and, after Me. Themidor answered t h e  door and turned around, hit her an 

t h e  back of t h e  head and took t h e  money. R1913. According t o  Detect ive Foley, 

Mr. Henry said t h a t  he sprayed MB. Themidor with a flammable liquid i n  an 

aeroeol can. R1913. He went t o  t h e  men's bathroom, and as he walked t h e r e  Me. 

Themidor wala on fire; he left by t h e  back door. R1914. 

Detective Corpion'e vers ion  of t h i a  atatement was a e  follows.' Mr. Henry 

told Me. Harris t h a t  t h e r e  were men in t h e  store t o  rob them, and he t i e d  her 

up and bl indfolded her i n  t h e  men's room. R2044. ME. Harrie complained t h a t  t h e  

rope was tied too t i g h t .  R2045. He got  a hammer and knocked on t h e  office door. 

I Id. When Me. Themidor turned around he h i t  her w i t h  the hammer, took t h e  money, 

and then got liquid from a shelf i n  t h e  store. Id. ~e set M e .  Themidor on fire 

and followed her  acrosa t h e  store t o  t h e  women's bathroom, then he went t o  the 

men's bathroom and sec-Ma. Harrie on fire. R2046. Aeked i f  he hated women or 

what wae t h e  motive, Mr. Henry repl ied:  " No,  t h a t  he loved them, t h a t  they were 

' T h i s  atatement w a s  played during t h e  t e e t h a n y  of Detect ive Kenny. On 
eroan-examination, Detec t ive  Kenny admitted t h a t  it waa a conscious decis ion  
llagreed amongst the  officere" not to read ~ r .  Henry h i s  r igh t s  when t ak ing  t h e  
i n i t i a l ,  untaped statement .  R1830. This decis ion  " w a s  indica ted  t o  ue by our  
super ior8  and w e  agreed w i t h  him:' Id. There w a s  a conacious dsc ie ion not t a  read 
Mr. Henry h i s  rights.  R1831. 

It appear8 t h a t  Detect ive Corpion's vers ion  w a e  read from notes  t h a t  he 
wrote Borne weeka after he spoke w i t h  Mr. Henry. R2045, 2049. 
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very n i c e  to him." Fi2046. It w a s  not  for  t h e  money, he had a job, a bueineae~ 

w i t h  h i s  brother, had plenty  of money and did not need t h e  rnaney. FUO46-47. 

The taped statement made after Mr. Henry spoke with Corpian and Folay was 

introduced during t he  testimony of Detect ive Glanino. Mr. Henry s a i d  t h a t ,  when 

he told ME. Harr ie  t h a t  t h e  robbers wanted him to t i e  her  up, she cooperated, 

and sat down: ehs t r u s t e d  him wholeheartedly. R2107. When he knocked on the 

o f f i c e  door, Ma. Thermidor asked where Ms. Harrio was, and Mr. Henry said he did 

not know. R2107-2108. When she turned to walk back i n t o  the  office, he h i t  her 

w i t h  t h e  hammer. R2108. H e  then  went i n t o  t h e  reetroom and etruck Ms. Harria 

with t h e  hammer. R2109. Mr. Henry said t h a t  a t  t h i s  point  he j u e t  went blank. 

R2110. Aaked whether he went back, he repl ied:  "I c a n ' t  be l i eve  I did th ie .  I 

j u e t  can ' t  be l i eve  it (inaudible)."g He sprayed t h e  Ma. Thermidor and lit a 

match, and she w a s  mereaming and burning. R2111-12. H e  sprayed t h e  Me. H a r r i s  

and lit a match. R2112. A t  this point  i n  t h e  in te r roga t ion ,  t h e  following 

occurred t 

Q . . .What happened a f t e r  you eprayed t h e  whi te  lady [Ma. 
HarrFe] i n  t h e  bathroom? Did you ever see the black lady 
[Ma. Themidor)  again? 

A Oh, f j u s t  -- 
Q Robert? 

A I can ' t  r e a l l y ,  I c a n ' t  -- 
Q Okay. 

A I -- I -- 
Q I can only ask you t o  tell m e  what you remember, 
r i g h t ?  . . . 

R2213. Detective Gianino then continued to i n t e r r o g a t e  Mr. Henry, who admitted 

t h a t  there were no robbere i n  t h e  atore, t h a t  ha acted alone. R2120. Between t h e  

robbery and the a r r e a t ,  he w a s  juat walking around. R2120-21. He waa t r y i n g  to 

a6k himeelf if t h i s  r e a l l y  happened, i f  it were real. R2121. Asked whether Me. 

Thermidor eaid anything, he repliedt "She aays no, she mays, don' t  burn me up, 

- 
. -  

Mr. Henry was emotional and upset  during t h i e  statement. See also record 
page0 2109, 2110, 2113, and 2122-24. See also Detect ive Corpion's teetimony a t  
t h e  motion to suppreee hearing regarding Mr. Henry'm emotional condi t ion  and 
remorse. R308, 309, and 326. 
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please, don't burn me up, that's what Ohe said." R2121. He reiterated that ha 

could not believe that it had happened, that he could not figure it out. R2125. 

Donna Manganiello, a nurse at the jail, teetified that ehe Spoke with Mr. 

Henry on the night of November 3-4. She wae filling out a medical Bcreening 

sheet with him, telling him what medical services were available at the j a i l .  

R2061-62. She asked him if he were Robert Henry, and he said he waa. He then 

aeked her if ehe k n e w  who he wan, she aeked if he were Robert Henry again, and 

ha eaid yea. R2062. She t o l d  him to have a meat, and the following occurred: 

And he said, do you know what Z did, I said, no. And he 
eat down, and he said I gueaa you didn't watch the news 
this evening, did you, and I said no, I did not, and he 
proceeded to tell me that he killed two women that he 
worked with at Clogh World, and that he did not under- 
&and why he did it, and then I proceeded with a medical 
acreening, explaining the medical consent form, how to 
obtain medical treatment and whatnot while he's i n  the 
j a i l ,  and proceeded with the medical screening and the 
questione. 

R2062-63. Nures Manganiello did not give a statement about t h i n  until May 16, 

1988, when the proaecutor'a office contacted her. R2065-66. 

After the second statement, Mr. Henry aeked the officers to speak with him 

again. R2128. The next morning, Detective Gianina interviewed him on tape again. 

R2130-31. This statement wae similar to the second taped statement. He maid that 

he w a ~  treated fairly by Ma. Harris and Ma. Themidor: "I've nevel: been treated 

better by peaple that I came in contact with an euch a ahort basie." R2154. He 

did not see Ms. Themidor move from the office. R2159. 

3. Mr. Henry testified on his own behalf that robbere in the store forced 

him to tie up and blindfold Ma. Harrie. R2248-50. They forced him to go to the 

office door and knock at it, and when Ma. Themidor opened the door and turned 

around one of the robbers ruahed in and hit her. 112250-51. Mr. Henry was than 

immediately taken to the robbere' car. R2251-52. During the night the robbera 

played Ruseian roulette, halding a gun againat hie head. ~ 2 2 5 2 .  After being held 

hostage, he wae ljuehed out of their car, and they laughed at him and m i d ,  "Have 

a good day." R2252-53. He hitchhiked into town, told him brother's girlfriend 

that he had been robbed, and went to t h e  laundromat to telephone the police. 

R2254-55. During the police interrogation he offered to take a polygraph i f  they 

-- 
- 

* .  
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let him t a l k  to a Lawyer, but the only reBponee was for the officer to leave the 

room. R2255-56. The officers gave him their version of what happened. R2256-57. 

Mr. Henry had been up all night, and had not eaten in almoet 24 houria. R2259- 

60. While he was in the holding cell, Detective Gianino kept eaying that he did 

it, that they had the womanle statement; Mr. Henry replied that he wanted to see 

a lawyer, and he denied committing the crime. R2260. Around at00 p.m., he waa 

taken to the Sheriff'r Office. There was a crush of members of the media, and 

they were yelling, asking whether it was worth killing two women for $1200 or 

aomething to that effect. R2261. A document read to Mr. nenry (apparently the 

search warrant), eet out the facte o f  the caee. R2263-64. He was threatened with 

being placed in a call with  guy^ who have heard about it and they're not gonna 

appreciate it." R2265. They offered to give him food if he would make a 

statement without mentioning the robbers. R2266. After unsuccessfully aeking to 

speak with a Lawyer, R2266-67, Mr. Henry did LEI he had been taught in the Marine 

Corps" and went ahead and made a statement i n  accordance with what he thought 

the officers wanted -- namely, a etatement eaying that he acted alone and that 

there were no robbere, R2267. H e  did not hit the women, did not set them on 

fire, did not take the money. R2268. He testified that although he saw a 

Pirebird the next morning, he did not run from it, and he did not know who waa 

i n  it. R2269-70. He did not recall talking to Nufee Manganiella. Fi2339. 

4. The state called several rebuttalwitneaess. June Clark, a Cloth World 

employee, contradicted some of Mr. Henry's etatements concerning what time he 

came to work the day of the  fire. R2350-54. Detective Kenny testified that he 

recalled that Mr. Henry made contradictory statements about how the robbery 

began: "Initially, heyatated waa one man waa hiding up in the loft area and 

ordered him to open the back door and othere rushed in. One statement was that 

they were already all in the etore and baaically that'm what I recall." R2355. 

He aleo teetified that Mr. nenry had said that the men dieguised their voices, 

lo Mr. Henry testified that he had attended varioua interrogation echoole 
in the Marine Carps, at which he was taught that, if he were in a position that 
he could not get out of, he should feed back whatever he wae told, regardleea 
of whether it was true. R2243. 

18 



I 
1 
1 
I 
1 
I 
I 
I 
1 
I 
I 
I 
I 
I 
I 
I 
I 
I 
-I 

using a voice  modifier. R2356. Detect ive Kenny tsetified t h a t  Ur. Henry did not  

request a lawyer, and decl ined t o  take a polygraph. R2362-63. Sergeant Andereon 

t e s t i f i e d  t ha t ,  when he a r r e s t e d  him, Mr. Henry said t h a t  t h e  last t h i n g  he 

remembered w a s  being at Cloth World and then waking up on Mi l i t a ry  T r a i l .  R2374. 

A f t e r  t h e  e t a t e  r e b u t t a l  testimony, Mr. Henry waa queationed by h i s  

a t t o r n e y  about not c a l l i n g  witneasee. X t  was revealed t h a t  t he  reason t h a t  

witneeeee were not called w a ~  t h a t  counsel d i d  not want to lose t h e  f i n a l  

argument t o  t h e  jury ,  and t h a t  Mr. Henry concurred i n  thim. R2379. 

There wae no evidence preaented during t h e  sentencing phaee of t h e  t r ia l .  

SUMMARY OF ARGUMENT 

X .  G u i l t  iafauas 

A. TQ get a etatement from Mr. Henry, t h e  police a r ree ted  him and in te r ro-  

gated  him in handcuffs and perhaps leg c u f f s  a f t e r  making a d e l i b e r a t e  decis ion  

among themeelves not  t o  advise  him of h i e  r ights .  Once they obtained a etatemint 

they read him h i e  r i g h t s .  Because t h e  atatement WBB exculpatory, they deta ined 

him i n  a cage-like cell. without t ak ing  him t o  cour t  ae required by l a w ,  thereby 

avoiding t h e  inconvenience of having him invoke h i s  r i g h t  t o  counsel. They ran  

him through a media gaun t l e t ,  read him a search warrant as a form of accuaatory 

document, and then “played n ice  guy” and obtained an inculpatory etatement from 

him. During t h e  courae of t h i e  etatement h i e  in te r roga to r  overrode hia  attempt 

t o  invoke h i e  r i g h t  t o  remain e i l e n t .  Even then they did not t a k e  him to cour t  

u n t i l  they  had obtained another  etatement from him t h e  next day. Mr. Henry‘e 

statement8 ehould have been suppressed. The atatement to Nurse Manganiello 

should aleo have been suppremsed where  there wae no finding of voluntar iness .  

B. I n  oppoeitior?to Mr. Renry’m motion t o  exclude t h e  atatemente of Me. 

Themidor, t h e  e t a t e  presented  t h e  testimony of var ious  aelf- appointed exper t s  

i n  t h e  eupposed f i e l d  of knowing when eomeone knowe t h a t  he or she  ie on t h e  

verge of death. There w a s  no showing for s c i e n t i f i c  acceptance of euch testi- 

monyr and t h e  “exp8rtBn contradic ted  each other on c r u c i a l  points .  Thei r  t e e t -  

imony wae f a c t u a l l y  f a l a s  and d i d  not  ehow t h a t  Ma. Thermidor k n e w  t h a t  she  w a s  

faced w i t h  immediate death. A t  moat they showed t h a t  they thought t h a t  ehe 

19 



D 
I 
I 
I 

thought ehe w a s  going to d ie .  It wae error t o  deny t h e  motion and admit t h e  

etatemente. 

C .  The theory  of defense w a s  durese. Mr. Henry's t e e t h o n y  wae t h a t  he w a s  

an unwil l ing  p a r t i c i p a n t  i n  t h e  robbery and (therefore) t h e  murdera and areon. 

Thie made ou t  a defense of dureea. There was no i n s t r u c t i o n  t o  t h e  j u r y  on t h e  

theory of defense. Mr. Henry is e n t i t l e d  to a fa ir  t r i a l  in which t h e  j u r y  i8 

i n s t r u c t e d  on his theory  of defenae. 

D. The prosecution did not d iec lose  i n  discovery t h a t  it intended t o  

praeent  expert testimony regarding fiber i d e n t i f i c a t i o n .  The admienion of t h i e  

testimony, without a f inding as t o  whether t h e  diecovery v io la t ion  w a s  w i l l f u l  

or inadver te t en t  and as to whether it wae t r i v i a l  or s u b s t a n t i a l  requirea 

r e v e r s a l  of Mf .  Henry's convict ions.  

E. The prosecutor  made a f a c t u a l l y  f a l e e  a s s e r t i o n  in h i s  f i n a l  argument. 

H e  also gave h i e  own vereion, without any f a c t u a l  b a s h ,  regarding what i a  

t augh t  in Marine Corps i n t e r roga t ion  achoole. These improper argumente w e r e  ueed 

i n  an attempt t o  undermine and denigra te  Mr. Henry's testimony. 

F. 5t w a s  improper t o  submit t h e  case t o  t he  j u r y  without t h e  ca l l i ng  of 

defenrne witneeees. The only reason defense witnseses w e r e  not called wae t o  

avoid loee of t h e  f i n a l  argument under a procedural ru le .  Hence t h e  procedural 

r u l e  d i r e c t l y  burdened t h e  c o n s t i t u t i o n a l  r i g h t  to call  defense witnesses. This 

v i o l a t i o n  of Mr. Henry's r i g h t  t o  call witnemses requires a new t r ia l .  

G .  The prosecution preesnted exteneive improper evidence designed t o  

elicit sympathy for t h e  dscedente and t h e i r  families. 

H. The proeecution introduced i n t o  evidence gruesome photographs not 

r e l evan t  t o  any matter-in iseue.  

1. The t r i a l .  teetimony laying t h e  p red ica te  for the admiseion of Ma. 

Themidor'ia etatementa: t o  t h e  police w a s  false and improper. 

5 .  Submieaion of t h i a  cauae to t h e  ju ry  on a l t e r n a t i v e  theories of  firrrt 

degree murder w a s  error. F i r s t ,  it exposed Mr. Henry to double jeopardy aa 

followst If t h e  j u r y  accepted Mr. Henry's teetimony t h a t  he w a s  an unwill ing 

p a r t i c i p a n t ,  it could have convicted him on a felony murder theory,  eepecially 
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absent  an i n a t r u e t i o n  on dureea. I f  it d id  convict  h i m  only of felony murder 

(and t h e r e f o r e  acquitted him of murder by premeditated daeign),  u ~ e  of t h e  

premeditat ion aggravating circumstance v i o l a t e e  double jeopardy. Second, f a i l u r e  

t o  charge felony murder Violate8 t h e  Due Process and Notice Clauese. Third, it 

v i o l a t e e  t h e  r i g h t  to a unanimous ju ry  verdic t .  

11. Penalty Isauee. 

A. The trial cour t  erred by applying the reaeonable doubt standard to t h e  

mi t iga t ing  evidence. The waiver of mi t iga t ing  circumatances w a s  improper. Even 

if a judge can sentence a person to death  without f u l l y  informing himself about 

t h e  r e l evan t  circumstances, such a procedure should only occur w i t h  t h e  g r e a t e e t  

care. Here t h e  waiver occurrad in circumetancee ehowing a complete lack of 

advocacy by defenee counsel and a € a i l u r e  o f  counsel t o  i n v e s t i g a t e  the caee.' 

The t r i a l  cour t  should have inquired of Mr. Henry whether he wished t o  continue 

to be repreeented by counsel,  and, if he did, it ehould have directed counsel 

t o  f u l f i l l  h i e  duty of invee t iga t ing  and present ing  mi t iga t ing  evidence. Proper 

cone ida ra t i an  of sentencing iseuea was thwarted by t h e  t r i a l  c o u r t ' s  r e f u s a l  t o  

give j u r y  i n a t r u c t i o n s  requested by the defense. 

B. The proiaecutor*s argument, t h e  jury i na t ruc t ione ,  and t h e  t r i a l  c o u r t * s  

f ind ings  ae t o  t h e  aggravating factora w e r e  improper. The prosecutor  preeanted 

and relied upon improper aggravating evidence. 

C .  Other guilt phaee issues w e r e  prejudicial i n  t h e  penal ty  phase. 

D. Blorida 'a  death penal ty  a t a t u t e  opera tes  i n  an unconet i tu t ional  manner. 

I t  does not  meet t h e  c o n s t i t u t i o n a l  requirement8 of evenhanded, nonarbi t rary  

app l i ca t ion .  The standard jury i n s t r u c t i o n s  are c o n s t i t u t i o n a l l y  infirm, t h e  

books are f u l l  of caeexrecord ing  the d s r e l i c t i o n e  of counael i n  capital caeee, 

t r i a l  judges commit r e v e r s i b l e  e r r o r  w i t h  as tonishing r e g u l a r i t y ,  t h e  s t a t u t e  

has not  been a t r i c t l y  or eone ie tan t ly  construed, and t h e  ume of t e c h n i c a l  ba r s  

t o  review hae turned c a p i t a l  l i t i g a t i o n  i n t o  a maze of t r a p s  f o r  t h e  unwary. 

E. The t r i a l  cour t  erred by conducting a por t ion  of t h e  proceedings i n  t h e  

abaence o f  Mr. Henry. 

F. The aggravating circumstances used a t  ba r  are uncone t i tu t iona l ly  vague, 
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have not  been s t r i c t l y  construed, do not conform t o  t h e i r  l e g i e l a t i v e  p u r ~ s e s ,  

and have been 80 incons i s t en t ly  applied as t o  make them unconet i tu t ional .  

H. The preeentsnce inves t iga t ion  report v i o l a t e d  t h e  Confrontation ClauBe. 

I. Mr. Henry'e noncapi ta l  rentences v i o l a t e  t he  sentencing guidel ines .  

MtGu24mIT 

GUILT ISSUBS 

A. The Lega l i ty  of Mr. Henryre Statement6 

The record ehowe a deliberate police conepiracy t o  deprive Mr. Henry Of 

h i a  rightme The police agreed among themeelves not t o  read h i m  h i e  r i g h t e  u n t i l  

he began t a lk ing .  They i l l e g a l l y  held him without making any e f f o r t  t o  take him 

to a f irst  appearance hearing within 24  hours af h i s  ar ree t . "  When he invoked 

his r i g h t  t o  remain s i l e n t  by saying t h a t  he could no longer t a l k ,  t he  police 

overrode t h a t  p ro tea ta t ion ,  and continued t o  i n t e r r o g a t e  him. 

The f o u r t h  amendment forbids i l legal  detentione.  The f i f t h  and four teenth  

amendments, and article I, sec t ion  9 of t h e  F lo r ida  Conet i tu t ion  provide t h a t  

one may not be compelled t o  be a witnees aga ins t  oneself .  The e ix th  and 

four teen th  amendments and ar t ic le  X I  meetion 16 guarantee t h e  r igh t  t o  counsel. 

Under r u l e  3.111(a), Florida R u l e s  of Criminal Procedure, and t h e  Florida 

Const i tu t ion ,  t h i a  r i g h t  attaches when one is formally charged w i t h  an offenae,  

or a0 soon am f e a s i b l e  after cus tod ia l  r e s t r a i n t ,  or upon f i r s t  appearance 

before  a committing magietrate,  whichever occurs f i r s t .  Sobczak v. State, 462 

S0.2d 1172 (Bla. 4 t h  DCA 1984) .12 Florida Rule of Criminal Procedure 3.130(a) 

providea t h a t  un less  a l ready under lawful  custody on another  matter, "every 

person a h a l l  be taken before  a j u d i c i a l  o f f i c e r ,  either i n  pereon or by 
-- 

I' Detect ive Kenny w a s  working w i t h  an a t to rney  i n  t h e  State Attorneyom 
homicide d iv ia ion  about t h e  case during t h e  afternoon of November 3, and obtained 
a search warrant from a judge at 5 t 1 5 .  Apparently the police concealed t h e i r  
i l legal  ac t iona  from t h e  prosecutor  and judge. 

l2 I n  State  v. Hoch, 500 ~ 0 . 2 8  597 (Fla. 3d DCA 1986), t h e  cour t  w r o t e  a t  
page 599 t h a t ,  becauee Sobcaak was 'decided on a c o n s t i t u t i o n a l  baeis, it waa "no 
longer good l a w "  i n  l i g h t  of Morern v. Burbine, 475 U.S. 412, 106 6.Ct. 1535, 89 
L.Ed.2d 410 (1986) (holding t h a t ,  where formal i n i t i a t i o n  of advereary j ud i c i a l  
proceedings hae not  occurred, sixth amendment r i g h t  to counsel had not  attached). 
Nevertheleesa, i n  S m i t h  V. State, 501 so.2d 657 (Fla.  4 th  DCA 1987), t h e  Fourth 
Die t r i ck  followed Sobczak. T h i s  Court affirmed on o the r  grounde i n  State v I  
Smith, 547 So.2d 131 (Fla. 1989). 
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e l e c t r o n i c  audiovisual  device in t h e  d iec re t ion  of t h e  cour t ,  wi th in  twenty-four 

( 2 4 )  houre of him arreet." I n  a capital case, a higher s tandard of due proceaa 

appl iee .  See Mavnard v. Cartwriaht,  108 S.Ct. 1853 (1988). 

The a c t i o n s  of t h e  police at bar v io la ted  theee  provieione of law. 

a. Fourth amendment and due procese 

The trial cour t  found Mr.  nenry'e statemente voluntary, but  suppreaeed the 

i n i t i a l  atatement made prior t o  t h e  ~ i r a n d a ~ ~  warninge and t h e  f i n a l  s tatement 

made a f t e r  the first appearance hearing on November 4. The t r i a l  c o u r t  erred by 

not ouppreeaing t h e  other atatementa, Where, ae here, t h e  police have compi red  

t o  keep from advieing an arreetee of his r i g h t e  u n t i l  he haB talked, and have 

he ld  him without  taking him before a magistrate as requi red  by law, it i a  

appropr ia t e  t o  impose the sanct ion  of suppressing h i e  etatements. See Watte v. 

Indiana,  338 U.S. 49, 69 S . C t .  1347, 93 L.Ed. 1801 (1949). The fact t h a t  % 

confeeeion may be a h i e e i b l e  for  purposes of t h e  f i f t h  amendment, i n  t h e  sense  

that piranda warninge w e r e  given and understood, is not  s u f f i c i e n t  t o  purge t h e  

taint of an illegal detent ion .  A f inding of voluntarineee for purpoeee of t h e  

f i f t h  amendment ie merely a threshold requirement for f o u r t h  amendment analyafa. 

See Tavlor v. Alabama, 457 U.S. 687, 102 S.Ct .  2664, 73 L.Ed.28 314 (1982). The 

&ate muef show a s u f f i c i e n t  break i n  evsnta to undermine t h e  inference  t h a t  t h e  

confeaaion wae cauersd by t h e  four th  amendment v i o l a t i o n ,  Orsaon v. Eletnd, 470 

U . S .  298, 306, 105 S.Ct .  1285, 84 L.Ed.2d 222 (1985). The  four th  amendment 

requires judicial determination of probable cause for continued pretrial 

de ten t ion  of one arrested without a warrant.  Gers te in  v. Puah, 420 U.S. 103, 95 

S-Ct. 854, 43 L.Ed.2d 54 (1975).  T h i s  determination must be made by t h e  j u d i c i a l  

officer either b e f o r e 3  promptly after a r r e e t .  a. 420 U.S. at 125. 

The police arrested Mr. Henry around 6:40 a.m. on November 3. To br ing  him 

t o  a f i r a t  appearance hearing wi th in  24 hours, as required by t h e  r u l e  and t h e  

f o u r t h  amendment, they  would have had t o  br ing  him t o  cour t  t h a t  day. 

Aa t h e  af ternoon came and went-,  t h e  police had only exculpatory etatements 

from Xr. Henry. To b r ing  him t o  a cour t  hearing where he would invoke his right 

l3 Miranda v,  Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966). 
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to counsel  would thwart  t h e i r  inves t iga t ion .  They avoided thie inconvenience, 

keeping Mr. Henry iaolated, p u t t i n g  him through a gaun t l e t  of reporters, t ak ing  

him t o  t h e  S h e r i f f ' a  O f f i c e ,  and, after 6t00 p.m., ob ta in ing statements a f t e r  

g iv ing  h h  something t o  eat. The statemente obtained t h a t  evening and t h e  next 

morning before t h e  f i r a t  appearance hearing, were obtained i n  v i o l a t i o n  of the 

f o u r t h  amendment. There wae no s u f f i c i e n t  break i n  event0 t o  undermine t h e  

in fe rence  t h a t  t h e  confeeaion w a s  caueed by t h e  v io la t ion .  l4 

In making t h i s  argument, W .  Henry is aware t h a t  in Keen v. State, 504 

So.2d 396 (Pla. 1987) t h i s  Court rejected t h e  appe l l an t ' s  argument t h a t  h i e  

s tatement ehould be suppressed because it w m  obtained more than  24 hour6 after 

h i e  arreet, without h i s  being taken before a magistrate.  This Court w r o t e  t h a t  

noncompliance with t h e  rule muat be ahown t o  have induced t h e  confession. 

- Keen is d i s t ingu iehab le  on t w o  grounds. F i r s t ,  it did not involve a f o u r t h  

amendment a n a 1 ~ s i e . l ~  Second, t h e  v i o l a t i o n  of t h e  r u l e  a t  bar d id  result i n  Mr. 

Henry'a statements.  When f i n a l l y  w a s  brought to B f i r s t  appearance hearing, he 

did invoke h i 6  r i g h t  t o  counsel, and t h e  t r i a l  court inadmissible h ie  eubsequent 

s tatement.  Hence, had t h e  o f f i c e r s  brought him before a committing magistrate 

on November 3, h i e  other statemente would have been e imi la r ly  auppreeeed under 

Michicran v. Ya~keon, 47 U.S. 625, 106 S . C t .  1404, 89 L.Ed.2d 631 (1986). 

2. Article 1, s e c t i o n  9 and t h e  f i f t h  amendment 

The e t a t e m e n t ~  obtained after t h e  i n i t i a l  reading of t h e  r ight6 were 

t a i n t e d  because they were f r u i t  of t h e  i n i t i a l  decis ion  not  to read Mr. Henry 

hie r igh t s  under the "cat o u t  of the bag" doc t r ine  a r t i c u l a t e d  in United States 

v. Baver, 331 U.S. 532, 67 S.Ct.  1394, 91  L.Ed. 1654 (1947).  The t r i a l  cour t  

rejected t h i e  argumentGn t h e  baa i s  o f  Oregon v. Eletad, 470 U.S. 298, 105 S .Ct .  

1285, 84 L.Ed.2d 221 .(1985). R522-30. The t r i a l  court erred. 

I' Of couree t h e  classic "break i n  t h e  events" to e a t i e f y  t h i s  requirement 
i a  to be brought before a committing magistrate.  See Thomas v. State, 494 S0.2d 
248, 250 (Fla. 4 t h  DCA 1986). 

'' The rule of Keen ( t h a t  t h e  statement w i l l  not  be suppreesad unlearn 
induced by t h e  i l legal  de ten t ion)  is i n  fact cont rary  to t h e  f o u r t h  amendment 
r u l e  ( e e t  out in, B.u., Oreuon v. Eletad) that the statement w i l l  be euppressed 
absent  a sufficient break i n  t h e  events.  
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1 I n  Oregon Y .  Eletad ,  officere obtained a a ta tanen t  a t  Ela tad ' s  home 

without reading h i a  Miranda rights. A t  t h e  police e t a t i a n ,  they read him h i a  

r i g h t s ,  and obtained another  etatement. The cour t  w r o t e  t h a t  mere f a i l u r e  to 

read Miranda r ights ,  without more, did not cauee t h e  r e e u l t i n g  etatement to be 

involuntary  : 

Neither the environment nos t h e  manner of either 
" in ter rogat ion"  waa coercive.  The i n i t i a l  conversat ion 
took place at midday, i n  t h e  l i v i n g  room area of 
reepondent 's own home w i t h  his mother i n  t h e  k i tchen 
area, a f e w  a tepe  away. Although i n  retrospect the offi- 
cers testified t h a t  respondent waa then i n  cuatody, a t  
t h e  tima he made him statement he had not  been informed 
t h a t  he was under arrest. 

u. a t  315. The Court specifically noted t h a t  t h e  i n i t i a l  quest ioning "had none 

of t h e  earmarka of coercion." fd. 316. 
What are t h e  earmarks of coercion? fn Miranda the cour t  noted t h a t  

c u a t o d i a l  in t e r roga t ion  at a police s t a t i o n  is inhexently coercive." Rt bar, Mr. 

Henry warn taken t o  t h e  police e t a t i o n  questioned i n  handcuffe and perhaps i n  leg 

cuffs (Detec t ive  Kenny did not recall whether he waa in leg c u f f e )  . R266. H e  wae 

queetioned t h u s  for t w o  hour8 without being t o l d  why he waa being detained. 

R267.l' T h i s  i n t e r roga t ion  had t h e  earmarke of coercion. There waB no e i g n i f i e a n t  

break in t h e  in te r roga t ion  between t h e  obta in ing of t h e  untaped ~Catement ,  t h e  

reading of t h e  Miranda r l g h t e ,  and t h e  t ak ing  of t h e  taped etatement. R29-30. 

H%nC8, there is a p r e a m p t i a n  of coerciveneee from t he  firat etatement which 

carries over to t h e  second, taped statement, and admiaeion of t h e m  two 

etatemsnte v i o l a t e d  t h e  f i f t h  amendment and article I, aec t ion  12 of t h e  Florida 

COniatitUtiOn. Mx. Henry'B Statements w e r e  not voluntary. 

l6 "We have conqluded t h a t  without proper safeguard6 t h e  proceee of Ln- 
custody i n t e r r o g a t i o n  of peraona euspected or accused of crime con ta ins  
inheren t ly  compelling praeeuree which work t o  undermine the i nd iv idua l ' s  will 
to resiet and t o  compel him t o  speak where he would not a the rn iae  do 80 f r ee ly ."  
384 U.S. a t  467. A t  pages 448-58 t h e  murk detailed a t  length  the coerc ive  
aspects of police s t a t i o n  in ter rogat ion .  A t  pages 449-50, t h e  Court h ighl ighted  
t h a t  i n t e r r o g a t i o n  at ene'e home (as i n  Oregon v. Eletad)  does not have the 
coerc ive  aspects of in te r roga t ion  a t  a police s t a t i o n .  

L i s t en ing  t o  t h e  tape of Mr. Henry's telephone conversat ion revea l s  t h a t  
I&. Henry waa i n  an extremely a g i t a t e d  atata minutea before police picked him 
up. Being a r r e a t e d  and he ld  w h i l e  i n  t h i s  condi t ion  added to h i s  s u s c e p t i b i l i t y  
t o  coercion. 
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3. Article 1, s e c t i o n  16, and e i x t h  amendment 

Ae al ready noted, under Florida law the r igh t  to counsel a t t ache8  under 

r u l e  3.111(a) and t h e  Conet i tu t ion  as 500n a0 posaib le  after a r r e e t .  

When f i n a l l y  taken to a f i r s t  appearance hearing, Mr. Henry invoked h i s  

right t o  couneel. The police i n i t i a l l y  avoided t h i e  inconvenience by illegally 

de ta in ing  him without bringing him before a committing magie t ra te  w i t h i n  24 

hours of h i a  a r r e e t .  Hence h i s  rrtatements ehould be euppresaed. 

I n  making t h i s  argument, Mr. Henry i a  aware of Keen v. State, 504 S0.2d 

396 (Fla .  1987). Keen argued v i o l a t i o n  of h i 8  sixth amendment r i gh t  t o  couneel 

becauee he  was i n t e r roga ted  after having asked one of h i s  employees t o  cal l  an 

attorney for  t h e  purpose of ba i l  a t  t h e  t ime of h i s  arrest. Thia Court wrote: 

Keen's e i x t h  amendment claim fails becauee a t  t h e  t h e  
t h e  atatement waO made formal chargee had not y e t  been 
filed againet  him and, the re fo re ,  adversary proceedings 
had not  y e t  commenced. Moran v. Burbine, 475 U.S. 412, 
106 S.Ct. 1135, 89 L.Ed.2d 410 (1986). 

- Id. 400. Keen rejected only a a i x t h  amendment claim on t h i a  ieeue  without 

addreseing r u l e  3.111 or of article 1, eection 16. It doea not appear tha t  in 

Keen t h i e  Court intended t o  overrule  Sobceak or n u l l i f y  t h e  p l a i n  Language of 

r u l e  3.111. Keen does not c o n t r o l  Mr. Henry'P claima under those t w o  proviaions. 

If Feen etanda for t h e  propomition t h a t  t h e  6Lxth amendment r ight  t o  

counael does not  attach a t  the time of  t h e  f iret  appearance hearing, and 

t h e r e f o r e  over ru les  Sobceak on t h e  e i x t h  amendment ieeue, it is i ncor rec t .  I n  

a d d i t i o n  to being t h e  forum for a nonadverearial probable cause determination 

(for which t h e  s i x t h  amendment right to counsel arguably does not  apply) ,  it is 

a forum fo r  advis ing  t h e  defendant of t h e  reaaon for h i e  arrest, appoint ing 

counsel,  and t ak ing  s i d e n c e  on an adversa r i a l  proceeding for bond. Hence, 

adverearial p r o c e e d h g s  have commenced at t h e  time of t h e  f i r a t  appearance 

hear ing  so t h a t  t h e  s i x t h  amendment r i g h t  t o  couneel at tachee.  8ee Coleman v. 

A l a b a m a ,  388 U . 8 .  1, 7-10, 90 Sect. 1999, 26 L.Ed.2d 387 (1970) ( r igh t  t o  

couneel attaches at prel iminary hkaring, which, although not requi red  etep in 

Prosecution, involved determining whether evidence j u e t i f i e d  eubmitting cam to 

grand jury ,  and f i x i n g  of bail;  among o the r  th ings ,  couneel can "be i n f l u e n t i a l  
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a t  t h e  prel iminary hearing i n  making e f f e c t i v e  arguments for t he  accueed on such 

matters ae t h e  necess i ty  for an e a r l y  paych ia t r i c  examination or bail"). 

By preventing appointment of caunsel  a t  a firet appearance hearing, t h e  

officera created a e i t u a t i o n  i n  which they induced Mr. Henry t o  make f u r t h e r  

s tatements.  Af ter  quest ioning him in handcuffe, holding him i n  a cage at the 

palice ata t ion  during t h e  day without feeding him, R273-78, and exposing h i m  to 

a crush  of t h e  media, they "played n ice  guy" and obtained incr iminat ing  e t a t e -  

lllents. Hie etatemente ehould have been suppreseed. 

4. Invocation o€ s i l e n c e  

During Mr. Henry.8 taped statement t o  Detect ive Gianino on t h e  evening of 

November 3, t h e  following occurred: 

Q ... What happened after you aprayed t h e  w h i t e  lady i n  
t h e  bathroom? Did you ever  eee t h e  black lady again? 

A Oh, I just -- 
Q Robert? 
A I c a n ' t  really, I can't -- 
Q Okay. 

A I -1 I -- 
Q 1 can only ask you t o  tell me what you remember, 
right? ... 

R2113. Detective Gianino continued t o  i n t e r r o g a t e  Mr. Henry, e l i c i t i n g ,  among 

o t h e r  th inga ,  hirr etatement t h a t  Ma. Themidor begged: "don't burn me up, 

pleaee, don ' t  burn me up." R2121. Detect ive Gianino went back t h e  next  day and 

obtained further incr iminat ing  statements on November 4 and 5. 

A euspect 'e  equivocal invocation of t he  r i gh t  t o  e i l e n c e  terminates  any 

further ques t ioning q p e p t  tha t  which is deeigned to clarify the Buspect's 

witahea. Owe n v. State, 15 F.L.W. S107 (Fla. March 1, 1990), Martin v. Wain- 

wriqht ,  770 F.2d 918 ( l l t h  C i r .  1985), podified, 781 P.2d 185 ( l l t h  Cir.). 

.-_ 

"I can't r e a l l y ,  I c a n ' t  --" w a s  a t  least an equivocal invocation of t h e  

r i g h t  to manaFn e i l e n t .  Detect ive -Gianino d id  not  eeek t o  c l a r i f y  Mr. Henry's 

wiehee. He juat forged ahead with t h e  questioning. The  subsequent etatements 

w e r e  Fmproperly obtained. 
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5. Statement to Nures Manqaniello 

I&. Henry moved for euppres~ion of Statements made to all 0tate agents. 

R2812-15. The etatement to Nurse Manganiello waa not mentioned during the  

euppreesion hearing, and the court made no finding w i t h  respect to it. Mt. Henry 

argue6 that it wae error to allow the atate's use of thie statement. 

The Conetitution forbids submission of a eonfeaeion to a jury without a 

determination of voluntariness by the judge. slma v. Georqia, 385 U . S .  538, 87 

S.Ct. 639, 17 L.Ed.2d 593 (1967). Since Mr. Henry's motion challenged all 

etatementa to state agente, and eince Nurse Manganiello waB a state agent, being 

employed at the county j a i l ,  the admieeion of t h i e  statement without a determi- 

nation by the trial court as to voluntarinsss violatea due process. 

B. The Statements of Ma. Thermidor 

Mr. Henry challenges the admission of Me. Themidor'e etatements on three 

grounds. First, the trial court erred by admitting improper expert testimony a8 

to thia iesue. Second, the prosecution improperly introduced false testimony on 

thie issue. Third, the evidence failed to support the trial court'8 finding. 

1. Propriety of expert testimony 

The court erred by overruling Mr. Henry's objection that the Dr. Podgor- 

ny'e tertimony was outside the scope of his expertiee. R38-39. Once the court 

made thie ruling, it was futile for Mr. Henry to make further objections to thie 

testbony and to that of other state witnes~es on thie ground. Hence, the matter 

i a  preeerved for appeal. It is not necessary that couneel flog a dead horse. 

&g Birue v. State, 92 So.2d 819 (Fla. 1957) and Thomas v. State, 419 So.2d 634 

(Fla. 1982). The trial court aleo erred by overruling Mr. Henry'a objection that 

Dr. Dellerson did not3peak with or treat ME. Thermidor. R28-30. 

A t  the hearing.on the  motion in l h i n e ,  Dr, Podgorny waa qualified aa an 

expee in "thermal injury burn" and head trauma; Mr. Mcarail gave opinion 

testimony baeed on hie experience aa a paramedic; Dr. Dellerson testified as an 

"expert in emergency --" (defenee'counsel etipulated to thie expertime). Each 

was a eelf-proclaimed expert on the field of knowing when people think they are 

about to die. The state did not lay a proper predicate €or this teatimony. 
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The etandard for t h e  admission of expert testimony in whether it haa 

genera l  e c i e n t i f i c  acceptance. Bundv v .  S t a t e ,  455 So.2d 330 (Pla. 1984). Thie 

etandard i a  requi red  by due procese. Expert testimony ia not allowed unleae t h e  

witnese has expertise i n  the  area in which t h e  opinion is eoughk. Huekv 

Induetries, Ine,  v. Black, 434 So.2d 988 (Fla. 4th  DCA 1983). Expert tee th tony 

is inadmieeible where it is apparent t h a t  it ie based on i n e u f f i c i e n t  data. Id. 

The testimony a t  bar warn inadmieeible under t h e s e  etandards. 

The state f a i l e d  t o  show t h a t  t h e  sort of testimony preeentad on t h e  

motion in l h i n e  and a t  triaL hae genera l  s c i e n t i f i c  acceptance." Examination 

of t h e  teetimony an t h i a  i s s u e  reveala  that: it was pseudoecient i f ic  rnumbo jumbo. 

Dr. Podgorny waa taken with t h e  f a c t  t h a t  Me. Thermidor i d e n t i f i e d  the  a t t a c k e r  

as wearing a beige  shirt, giving hie opinion t h a t  beige "is probably one of t h e  

most d i f f i c u l t  colora  i n  Engliah language to deal w i t h . "  R21. Ha apparently did 

not know M e .  Thermidor worked in a cloth atore .  Although "beige" may not come 

up very f r equen t ly  i n  the emergency room, it i e  probably a fairly coamon word 

and not d i f f i c u l t  t o  deal w i t h  i n  a cloth a tore .  He t e e t i f i e d  t h a t  Me. Thermi- 

dor's "very n u b e t a n t h 1  abnormal blood preaaure" indica ted  t h a t  ehe was able t o  

be alert ,  clear, luc id ,  and a b l e  t o  comport he r se l f  in conversation. R21-22. D r .  

Podgorny offered no medical b a d e  for t h i e  faec ina t ing  theBi8." He aaid the 

Demerol and Vistaril would not  have affected her  beeauee it would have been ueed 

up by the pain receptors. R23. Thie was contrary t o  t h e  t ee th tony  of Dr. 

Dellerson t h a t  t h e  drugo w e r e  pooled i n  Ma. Thermidor'a buttocks,  and were 

In fact, Dr. Dellerson candidly admitted a t  t r i a l  t h a t  there i e  ecant 
a u t h o r i t y  for t h i s  e o s  of testimony. R1269 ( T h i s  i e  not something that'e very 
w e l l  w r i t t e n  about i n  textbooks, b u t  1t.e  eomething in individuale who practice 
in a i t u a t i o n s  such.ae  1 do, trauma surgeons, people who work in burn u n i t s  I'm 
sure B e e . " ) .  Dr. Dellerson f u r t h e r  testified during t h e  t r i a l  t h a t  h i s  opinion 
wae based in part on hi6 apparent f a m i l i a r i t y  with airplane d i s a s t e r s  in which 
wings f a l l  off. R1270-71. The anecdotal  na ture  of hie teetFmany belie6 any claim 
of a c i e n t i f i c  aerioueness. 

l9 Dr. Podgorny did not t a s t . i fy  ae to what t h i e  abnormal blood preasure 
w a s .  Nevertheleaa, at t r i a l ,  he was quite d e f i n i t e  t h a t  Ms. Thermidor was not 
i n  a e ta te  of medical shock, which is aseocia ted  with an abnormally l o w  blood 
praesure.  R1459-60. Hence, he must have meant t h a t  ehe had an abnormally high 
blood preeeure. Unfortunately, this teetimony wae f l a t l y  con t rad ic ted  by t h e  
testimony of t h e  o t h e r  e t a t e  expert, Dr. Dellerson, who t e s t i f i e d  t h a t  Ma. 

- T h e m i d o r  waa i n  a e t a t e  of ahack. R1262-63. 
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therefore not: doing t h e i r  jobe. R1262-63. Ha testified that the medication 

should have had no appreciable affect on her, and that it would merely serve to 

a l l e v i a t e  her  anxie ty  without afFecting her cogn i t ive  a k i l l e .  R23-24. Thie wae 

con t ra ry  t o  t h e  testimony of Dr. Dellarson tha t  t h e  druge would have a f f e c t e d  

t h e  cogn i t ive  funct ions  like a dr ink  or t w o  on an empty etomach. R150. 

I n  add i t ion  to being an exper t  on coLore, Dr. Rodgorny w a s  apparent ly  an 

e x p e r t  on eociology. He said (on t h e  b a d e  of what It is not clear) t h a t  l a y  

people be l i eve  t h e  l ike l ihood  of death roughly equale t h e  percentage of t h e  body 

t h a t  ia burned. R32. Knowing nothing about her,  he opined t h a t  Me. Thermidor w a s  

"an average individual  who would fit i n t o  the s i t u a t i o n  t h a t  underatand i n  

genera l  what*8  going on." Id. Apparently t h i s  meant t h a t  she wae one of t h e  l a y  

people who be l i eve  the likelihood of death roughly equale t h e  percentage of t h e  

body burned. How he a r r i v e d  a t  t h i s  conclueion ie anyone's gueee. 

Dr. Podgorny thought t h a t  being moved i n  an ambulance ehowa t h a t  one ie 

coherent  and lucid. He testified t h a t ,  soon a f t e r  t h e  in ju ry ,  Me. Thermidor " w a s  

able t o  move from one loca t ion  to another ,  On order to do 00, an individual  ham 

t o  have a c e r t a i n  degree of preeence of  mind, l u c i d i t y ,  i n t e n t  and judgmental 

a b i l i t y  to do so." R20. That  presence of mind and l u c i d i t y  are prerequieitee far 

being moved i n  an emergency medical veh ic le  ie prepateroue. 

He bel ieved t h a t  being moved to a very large hospital i n  Miami waa a aure 

por ten t  of doom ("an ominous eye") .  R33. While t h i s  might make for a joke i n  t h e  

Panhandle, it i e  not competent teetimony. 

D r .  Podgorny, based on h i e  having treated 60 to 70 s e r i o u s l y  burned 

patientm, R36, t e s t i f i e d  about t h e  common c h a r a c t e r i s t i c s  of such persons w i t h  

respect t o  whether th@ appreciate t h e  p robab i l i ty  of death. He said the f i r a t  

c h a r a c t e r i e t i c  is t h a t  they are lucid f o r  a period a f t e r  the burn, and t r y  to 

cooperate wi th  those t ak ing  care of them. R36-37. He coneidered t h i s  just 

remarkably d i f f e r e n t  from t he  way that  o the r  people react to i n j u r i e e .  Second, 

he  said t h a t  such pareons are grehtly preoccupied w i t h  whether they  are going 

to die,  and "want t o  Bee their family, they want t o  take care of certain 

decie iane ,  iteme, ef cetera, that'a a second common charac te r i e t i c . "  R37. Thie 
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cri ter ion eimply doerr not  apply to Me. Themidor. Third warn that doctore and 

nuraes t r y  not  to  discuss impending death w i t h  patients. R37. It ha s i l l y  t o  

say  t h a t  one knows t h a t  one is going to die  because people avoid t h e  topic. 

Mr. UcGrail, t h e  paramedic, had a d i f f e r e n t  view of t h e  c h a r a c t e r i e t i c s  

of thoee  on t he  verge of death. His f e e l i n g  wae t h a t  persons who t h i n k  they are 

going to die are i n  a state of panic. R115. However i n t e r e s t i n g  h i e  anecdotal  

testimony, there wae no ehawing of any eer ious  etudy of t h i e  matter. 

Dr. Delleraon, t h e  follower of a i rp lane  dieastera, had h i a  own ca lcu lus  

for determining who think6 that  death is approaching. The centerpiece  of h i e  

theory  w a s  t h e  not ion  of " r e l a t i v e  calm." We f e l t  t h a t  persons who are panicky, 

and aek whether they are going. to  l i v e  are not  the ones who are on t h e  verge of 

death.  R142. He f e l t  t h a t  Me, Thermidor fe l l  i n t o  t h e  category of thoee who 

a n t i c i p a t e  their death, those who are " r e l a t i v e l y  calm," because ehe displayed 

only  "minimal concern" by Baying "God he lp  m e ,  or somebody help m e . "  R132. H e  

teetified t h a t  "her countenance w a s  r e l a t i v e l y  calm and t h i s  is one of t h e  

t h i n g e  t h a t  you f requent ly  iaee i n  an individual ."  U.'' The r a t h e r  obvioue 

conclueion, tha t  Ws. Themidor ' s  " r e l a t i v e  calm" may have been caused by t h e  

drugs t a k i n g  e f f e c t ,  doe0 not  seem t o  have occurred t o  D r .  Ilellerson. One 

l i o t e n i n g  to t h e  tape of Me. Thermidor's atatement ( D r .  Delleraon d i d  not  Lis ten  

t o  it, bu t  only read a t r a n e c r i p t  of it, R129) will wonder how Dr. Delleraon 

could have concluded ehe wae i n  a etate of c a l m  repoee in contemplation of 

death.  The tape revea l s  eonaiderable pain and a g i t a t i o n  on her  part. Further ,  

Dr. De1lerson.s " r e l a t i v e l y  calm" conclueion is contrary  t o  t h e  t e a t h o n y  of 

Nurse Selby t h a t  Me. Themidor w a s  quite anxioua and t h a t  of Mr. M e G r a i l  about 

her panic and fear." 

Dr. Dellermron did not a c t u a l l y  see Me. Themidor a t  t h e  time, 00 t h a t  h i s  
remarks about her countenance do not make a lot  of 8 e n ~ e .  

'' In hia  deposi t ion ,  which was admitted into evidence as Defenee Exhibit 
1 on the motion i n  limine, Dr. Montoya, t h e  t r e a t i n g  phyeician, maid t h a t  he was 
very surprised by Ns. Themidor's calmneae, t e s t i f y i n g  aa followe about her 
mental s t a t u e :  "I was ale0 very surpr iaed ,  beeauee like I said, I have aeen a 
hundred easea of extens ive  burne, but  since than I have asked and I have seen 
more, and one t h i n g  t h a t  people have told me t h a t  thee8 people can come i n  and 
can be very calm i n t i t i a l l y . "  Pages 10-11 of deposi t ion  of Dr. Montoya. I n  o t h e r  
worda, such a peraon may or may not be calm, and h i e  or  her mood may f luc tua te .  
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Dr. Dellereon alao identified, as a sign that one thinke that one ia going 

to die, a desire to see a parent or a clergyman. R139. As already noted, Me. 

Thermidor did not expreae auch a deaire. He ale0 teetified that an urge to 

defecate i e  a eign of impending death. Rl.46-47. 

The witnesses were not paychologiata or peychiatrists. Their expertise 

consisted of rimply watching a number of people d i e  during the courae of their 

work. What waa on the minds of these people i a  conjecture. Although it might be 

nice to believe that when you go you know you are going, the record showe no 

ncientific agreement on thie matter. 

Same pople think the alighteet injury will remult in their demiae. Other6 

face the gravest injuries with etoic eilence or brave cheerfulness. Any ten 

people could bring up anecdote@ demonstrating varioue things that euppoerdly 

prove that a person knew that death wae near. This doe0 not elevate the teeti- 

rnony at bar from the Level of sortilege, augury, and the reading of tea leaves. 

Further, the testimony at bar was based on ineufficient data. The doctors 

could not even agree on such elementary mattere as MS. Thermidor*s blood 

preeaure, whether she was in shock, and whether the drugs were circulating in 

her ayetem. All three witnessee had entirely different theoriea of how one can 

determine whether one knowe one ia going to die, and all three of them managed 

to come up with frequently contradictory "facte" to support their conclurions. 

In making thia argument, Kr. Henry ie aware that in Teffeteller v. Statq, 

439 So.2d 840 (Fla. 1983) there wae testimony from the decedent'e attending 

physicians to the affect that terminal patients are aware of their impending 

death, and that the doctore believed that the decedent knew he waa dying (they 

could tell because heGaid ha was dying). It doe6 not appear from the deciaion 

that the competency of t h i e  testimony was challenged. Since it wa0 the treating 

physicians who testified in Teffeteller, the decieion docs5 not eupport the use 

of self-atyled experts who did not attend t h e  decedent. In any event, the 

testimony at bar warn not competent:-opinion testimony. 

2. False tewtimonv 

Similarly, Mr. Henry argue0 that the etate used false testimony on this 
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matter. Either the testimony of Mr, McGrail or that of? Dr, D63ller60n waB falee 

on tho issue of whether Ms. Thermidor wae in a panic or was in a atatr of 

"relative c a l m . "  Either one or the other them was incorrect in asserting as a 

fact that a peraon i n  a state of contemplation of death ~ E I  either in a atate of 

panic or in a state of "relative calm." Either Dr. Dellereon or Dr. Podgorny 

gave false testimony w i t h  respect to Me. Themidor's blood preesure. Either one 

or the other of them gave falee testimony a8 to whether she wami in a state of 

ehock. Either one or the other of them gave fahe testimony am to whether the 

d r u g s  were circulating in her e y ~ t e m . ~ ~  

Where the state let6 perjured testimony go uncorrected there is a denial 

o f  due process. N a m e  v. Illinois, 360 U . S .  264, 79 S.Ct .  1173, 3 L.Ed.2d 1217 

(1959). A new tr ia l  ia required i f  there is any reaeonable likelihood that the 

judgment of the jury could have been affected. Id. At bar, there is a reasonable 

likelihood that the false teetimony affected the decision of the tr ia l  court in 

denying the motion in limine. Given the importance of Me. Thermidor'e statamenre 

to the atate's came, it is likely that the admission of the etatements and the 

false testimony about them affected the judgment of the jury. 

3. SuffLciencv of evidence 

The evidence waa ineufficient to support the t r i a l  court*B finding that 

the statement was made under a belief o f  impending death under mection 90.804- 

(2)(b), Florida 8 tafutes. 

The main cam (and the case upon which tho  trial court relied) is 

Dffeteller V. 8 tate, 439 So.2d 840 (Fla. 1983) in which the appellant argued 

that the tr ia l  court had erred by allowing into evidence the dscedent'e 

statement. The decedenc said, "Oh God, I *m going. " The doctore coneoled him and 
told him not to worry, but he died Boon thereafter. This Court, concluding that 

the decedent's cry that he wae "going," and statements of the attending 

phyeiciana that terminal patients are a w a r e  of their impending death and that 

'' The state may argue that these are mattere of  opinion, rather than of 
fact. This exposee t h e  atate's evidence to the argument, already made, that the 
etate'm evidence consiated merely of opinions of various eelf-atyled experts 
without any ao l id  factual  upp port, and was therefore incompetent. 
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t h e  doctors bel ieved t h a t  he knew he warn dying, comprised a s u f f i c i e n t  predicate 

to a l l o w  t h e  in t roduct ion of t h e  dying declara t ion .  This Court w r o t e  t h a t  it is 

not  neceasary t h a t  t h e  decedent expreealy state that  he knows he is going to 

die, for proof may be made by c i rcumstant ia l  evidence a u f f i c i e n t  t o  s a t i s f y  the 

judge t h a t  t h e  decedent "knew and appreciated h i e  condi t ion  a6 being t h a t  of an 

approach to c e r t a i n  immediate death." Id. 843 (e.6.) .23 

A t  bar, t h e  e t a t e  d id  not  preeent  evidence t h a t  Me. Thermidor knew and 

appreciated her condi t ion  aa being t h a t  of an approach t o  c e r t a i n  and immediate 

death. There wa8 no testimony or evidence t h a t  she knew t h a t  ehe w a 8  going to 

d i e  r i gh t  away. The witneseee relied on t o t a l l y  cont radic tory  i n d i c i a  and 

theories for concluding, a t  most, that she  was c e r t a i n  t h a t  ehe w a e  going to 

die. Ma. Thermidor's statement doea not reflect t h a t  it wae made i n  contempla- 

t i o n  of death. Admittedly, Mr. Henry'€! c o u r t  appointed a t to rney  preeented t h e  

t e a t h o n y  of Nuree Selby t h a t  Us. Thermidor knew ahe was going to die. B u t  her 

teetimony is no more competent than t h a t  of t h e  o t h e r  witneeees, and confliete 

with D r .  Del1erson.e testimony t h a t  a person ahowing t h e  degree of a g i t a t i o n  and 

Concern observed by Nuree Selby would not  t h i n k  that she waa going t o  die. 

F ina l ly ,  it is worthwhile t o  coneider  t h e  underpinninga of t h i a  exception 

t o  t h e  heareay ru le .  The  theory  i e  t h a t  one preparing t o  meat one's Maker w i l l  

want t o  do 80 with a clear conecience, and t h e r e f o r e  w i l l  not  lie. There is no 

evidence t h a t  Ms. Thermidor saw herse l f  i n  t h i e  s i t u a t i o n .  She did  not  aek to 

B e e  a clergyman or member of her family, did not say anything about trying to 

pu t  he r  a f f a i r e  in order, did not expreaa any belief t h a t  she waa going to die. 

Accordingly, it wae error t o  admit i n t o  evidence t h e  statemente of Ms. Thermi- 

dor . -.. - 
4. Cons t i tu t iona l  iseues 

I n  add i t ion  t o  v i o l a t i n g  t h e  hearsay r u l e ,  admieaion of t h e  etatements 

v i o l a t e d  the Confrontat ion Clauaee of t h e  state and federal conet i tu t iona .  Mr. 

Henry's convic t ions  must be reversed unleee admission of t h e  statemente waa 

p 3  It  ham alwaye been required t h a t  t h e  expecta t ion  be both of c e r t a i n  and 
immediate death. E.u.  Sealev v. State, 89 Fls .  439, 105 So. 137 (1925) ("apeedy 
and i n e v i t a b l e  death"). 
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harmless beyond a reasonable doubt. See Delaware v. van Aredall ,  475 U.S. 673, 

106 $.a. 1431, 89 L.Ed.2d 674 (1986). The diepute  i n  the guilt phase wae 

whether Mr. Henry wae an active p a r t i c i p a n t  i n  t h e  attacks on t h e  women 01 

whether he wae merely t h e r e  and wae himaelf aleo a vic t im of the robbera. The 

etatemente con t rad ic ted  the defenee theory,  and helped t h e  jury to reject t h e  

defense theory.  Accordingly, they had an e f f e c t  on the verd ic t .  Further ,  being 

filled with m a w s  of pain and cries f o r  help, they c rea ted  eyrnpathy for Us. 

Thermidor and p re jud ice  aga ins t  Mr, Henry both i n  t h e  g u i l t  and penal ty  phases. 

Hence, t h e i r  admission wae p r e j u d i c i a l ,  and Mr. Henry ie e n t i t l e d  t o  a new 

t r i a l .  

Capital  eases require .a higher standard of due procese and greater 

c e r t a i n t y  in fact f inding.  See Proffitt v. Wainwriaht, 685 F.2d 1227, 1235 (11th 

Cir. 1982). Uae of t h e  peeudoscient i f ic  teetimony and t h e  r e s u l t i n g  admimion 

of t h e  statemento violated the Cruel and Unusual Punishment Clauses of the state 

and f e d e r a l  cone t i tu t iona .  

C.  Jury I n s t r u c t i o n s  

Mr. Henry a b i t a  t h a t  his cour t  appointed counael did not object t o  t h e  

j u r y  i n e t r u c t i o n s  ae given. Nevesthaleee, he arguee that t h e  trial court 

committed fundamental error by f a i l i n g  to i n s t r u c t  on h i e  theory of defense. 

The waiver of a crucial j u r y  i n e t r u c t i o n  i s sue  i n  a capital case must be made 

per sona l ly  by t h e  defendant. Cf. Harris v. State, 438 So.2d 787 (Bla. 1983). 

Flor ida  Rule of Criminal Procedure 3.390(a) and t h e  Due Process and Jury 

T r i a l  Clauses of the state and federal c o n a t i t u t i o n s  require complete and 

accura te  jury i ne t ruc t iona .  "The f a i l u r e  t o  g ive  an i n e t r u e t i o n  on a defenee 

anempaeeed wi th in  tlis evidence ie fundamental error and reviewable notwith- 

atanding t h e  abeencq of a req'ueBted i n s t r u c t i o n  or an object ion."  Tobev v. 

State, 533 So.2d 1198, 1200 (Fla. 2d DCA 1988) (en banc). F a i l u r e  t o  i n a t r u c t  

on t h e  theory  of defense, i f  supported by evidence, violates t h e  state and 

federal c o n e t i t u t i o n a l  r i g h t s  to trial by jury even where there ie no object ion.  

6ee Motlev v. State, 155 Fla. 545, 20 80.2d 798 (1945) ( e t a t e  c o n s t i t u t i o n a l  

r i g h t ) .  The Cruel and Unusual Punishment Clauaes r equ i re  heightened r e l i a b i l i t y  
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in t h e  fac t - f inding i n  a capital t r i a l .  Thie requirement applies t o  g u i l t  phaae 

j u r y  i n s t r u c t i o n  iseuee.  See Beck v. Alabama, 447 U . S .  625, 100 8 . a .  2382, 65 

L.Ed.2d 392 (1980) ( i n s t r u c t i o n s  on leiser included offeneea).  

The defenee theory  w a 8  t h a t  Mr. Henry was involved i n  t h e  C r U B  under 

dureae. H i e  testimony was t h a t  robber6 coerced him i n t o  t y i n g  up Ms. Harris and 

having ME. Thermidor open t h e  door. I f  t h e  j u r y  bel ieved t h i e  t e s t ~ n y ,  it 

received no c l u e  from t h e  i n s t r u c t i o n s  as t o  t h e  applicable law. The j u r y  may 

have convicted Mr. Henry under a set of facte under which he was innocent. 

The ruler i a  t h a t  duress  is not a defenes to i n t e n t i o n a l  homicide. 

Wriaht v. State, 402 S0.2d 493 (Fla. 38 DCA 1981). Although it i a  genera l ly  

etated t h a t  coercion is  not  a .defenae  where an innocent life i e  taken, e.9. 

Corufo v. Stat& 424 So.2d 43 (F la .  2d DCA 1983), t h i s  statement BeemB to apply 

only where one ham a c t u a l l y  committed t h e  k i l l i n g  under t h e  coercion of another. 

There i r r ,  however, a u t h o r i t y  for the proposi t ion  that dureaa is a defsnee t o  

felony murder, where one w a s  a p a r t i c i p a n t  i n  t h e  underlying felony only under 

dureee. See Wriqht, 402 80.2d a t  n.8, 498-99. See also Hawkins v. State, 436 

So.2d 44, 46 (Fla .  1983) (voluntary p a r t i c i p a n t  in felony g u i l t y  of felony 

murder). S ince  t h e  murder s t a t u t e  ie s i l e n t  on t h i a  point, the a t a t u t o r y  and due 

process r u l e  of l e n i t y  requires t h a t  t h i a  s i l e n c e  be s t r i c t l y  construed i n  favor 

of t h e  accused. Unlesa t h e  l a w  is c l e a r l y t o  t h e  cont rary  (which it is not), t h e  

duress  defense should apply to t h e  f a c t a  a t  bar. 

Although Mr. Henry w a s  charged only w i t h  murder by premeditated design, 

t h e  c o u r t  i n s t r u c t e d  on both premeditation and felony murder theor ie s .  Abeent 

a special v e r d i c t ,  we do not know whether t h e  j u r y  found Mr. Henry guilty of 

murder by premeditatedTdeeign. I t  may be t h a t  t h e  jury accepted hie vers ion  of 

t h e  f a c t a ,  and, withotit an i n e t r u c t i o n  on how dureas applied,  thought him g u i l t y  

of p a r t i c i p a t i n g  i n  t h e  felony and therefore g u i l t y  of felony murder. Such a 

conclusion would have followed d i r e c t l y  from t h e  j u r y  i n s t r u c t i o n  that  he was 

g u i l t y  of fe lony murder if t h e  decedents died "ae a consequence of and whi le"  

he w a s  engaged i n  t h e  robbery. R2847. The i n s t r u c t i o n  wae p r a c t i c a l l y  LL 

d i r e c t i o n  t o  e n t e r  a v e r d i c t  of g u i l t y  a8 t o  felony murder, a inca  t h e  defense 
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I' 
theory  waa t h a t  Mr. Henry WCLB a participant (albeit an unwil l ing one) in t h e  

robbery. 

A j u r y  v e r d i c t  must be set  aside if it could be supported on one ground 

b u t  not  another ,  and t h e  reviewing court is uncer ta in  which ground was relied 

upon by the jury.  H i l l 0  v. Maryland, 108 S.Ct. 1860, 1866 (1988). If a defendant 

i m  convicted upon a general ve rd ic t  a f t e r  a j u r y  has been i n s t r u c t e d  on severa l  

t h e o r i e e  of g u i l t ,  one of which ie held t o  be i nva l id ,  a new t r i a l  is required. 

- fd.; $ant vI Stemherla, 462 U.S. 862, 882, 103 S .Ct .  2733, 77 L.Ed.2d 235 (1983). 

I&. Henry i e  e n t i t l e d  to a new t r i a l .  

The convict ion8 for robbery and arson are s i m i l a r l y  improper, becauee the 

jury wan not  ine f ruc ted  on durees as a defense to t hose  crimee. 

D. Discovery 

During t h e  t r i a l  t h e  prosecutor  revealed t h a t  he had given an exper t  

fibere found on Mr. Henry's f i n g e r t i p s  a t  t h e  time of his arrest, for comparison 

w i t h  fibere of t h e  material used to bind He. Harrie. R1865-66. Apparently, he 

did no t  t h i n k  of doing t h i s  u n t i l  t h e  time of t r ia l .  The record does not  ehow 

how long he delayed the dieclosure. Defense couneel argued t h a t  th i e  w a s  a 

discovery v i o l a t i o n ,  but ,  after an extended diecuemion, and a f t e r  b r i e f l y  

in terv iewing t h e  wl tne~w,  said t h e r e  w a s  no prejudice.  R1865-71, 1978-84. 

Nevertheleas, he continued t o  object t o  t h e  discovery v io la t ion .  R1984. The 

c o u r t  said it did not consider  t h i s  LL diacovery v io la t ion ,  and found no 

pre judice .  It made no f ind ing  whether there w a s  an inadver tent  or w i l l f u l  

v i o l a t i o n ,  or whether there wa0 a t r i v i a l  or s u b s t a n t i a l  one. The witneee w a s  

allowed t o  t e s t i f y .  

Rule 3.220 (a) ( lT-x), Florida Rules of Criminal  Procedure, requires that 

t h e  e t a t e  make a t imely  d iec loeure  of reports or etatsments of experts. Once a 

discovery v i o l a t i o n  has been brought to the court 'e a t t e n t i o n ,  it muet determine 

whether t h e  v i o l a t i o n  was inadver tent  or w i l l f u l ,  whether it was t r i v i a l  or 

eube tan t i a l ,  and whether it ham prbcedural ly prejudiced t h e  defencre. A determi- 

na t ion  as t o  only  one these three mattere is not sufficient. Havaxaham v. 

State, 427 S0.2d 400 (Fla.  4 th  DCA 1983) ( inqu i ry  discloeed only t h a t  v i o l a t i o n  
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w a s  inadver tent ) .  See also Brev v. State, 382 So.2d 395, 398 (Pla .  4 th  DCA 1980) 

(court must conduct hearing and " s p e c i f i c a l l y  determine" a l l  three ieerues), and 

paffone  Y. Stats, 403 So.2d 761, 763 (ela. 4th  DCA) (eame) diemiseed, 491 So.2d 

281 (Fla .  1986), and State v. Hall, 509 So.2d 1093 (Fla.  1987) ( c i t i n g  Raffone 

wi th  f avor ) .  F a i l u r e  to comply w i t h  t h i e  r u l e  mandatea a new t r i a l .  Cumbie v c  

State, 345 S0.2d 1061 (Bla. 1977). 

E. The Proeecutor*e Argument 

To con t rad ic t  Mr. Henry'e teetimony, t h e  prosecutor  i n  hie  f i n a l  argument 

relied on t w o  f a c t u a l  aesertione nat supported by t h e  record, one of which ifa 

r e f u t e d  by t h e  record. Reliance on a false fact and on uneupported f a c t u a l  

aeee r t iona  i n  countering t h e  theory of defenee renders t h e  convict ion8 illegal. 

1. When amount s t o l e n  w m  kn own 

Mr. Henry testified t h a t  on t h e  afternoon of November 3, 1987, he w a e  

mobbed by membera of t h e  news media while being taken t o  a police car at t h e  

Daerf ie ld  Beach Po l i ce  S ta t ion .  R2261. Aeked if he r e c a l l e d  what w a s  being ea id ,  

he replied: "something to t h e  e f f e c t ,  warn it worth it k i l l i n g  those  two women 

for twelve hundred d o l l a r e  or something to t h a t  e f f e c t ,  queetione l i k e  tha t .*  

R2261. On cross examination, t h e  proascutor  aeked him whether he had said on 

direct examination t h a t  media people ye l l ed  out  t h a t  he k i l l e d  t w o  people fof 

$1200. R2333. Mr. Henry repl ied:  "I etated t h a t  t h e  media people queet ians  w e r e ,  

warn it worth k i l l i n g  t h e  t w o  women over twelve hundred dol lare ."  R2333-34. 

The proeecutor  urged t h e  j u r y  to d i sbe l i eve  Mr. Henry'a testimony t h a t  his 

 statement^ r e s u l t e d  from being given information by t h e  police arguing t h a t ,  

6inCe t h s  amount e t o l e n  wae not  known u n t i l  November 4, t h e  only way Mr. Henry 

could know t h e  a m o u n t m  November 3 w a s  by having s t o l e n  t h e  money himeelf: 

l4x. Raticoff  wants you t o  be l i eve  a l l  theme facts w e r e  
given t o  him by t h e  police o f f i c e r e .  They said what 
happened, t e l l  u s  what happened, and he didl and t h a t ' s  
h i e  voice on there t e l l i n g  exac t ly  what he did, and does 
t h a t  match with what Jane t  Themidor said? Absolutely. 

H e  t ied  t h a t  woman up i n  t h a t  room, Phy1li.B Harris, 
whacked her on t h e  head and lit her  on f i r e ,  and he h i t  
Janet Thermidor i n  her  head and lit her  on fire and took 
t h a t  money. H e  wanted t h e  money, and then  i t * a  i n t e r -  
eating to note on crom examination, X asked him about 
twelve hundred d o l l a r s ,  and he said to Mr. Raticoff  on 
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direct that when ha waB leaving the Deerfield Beach 
Police Department, the media yelled out, killing two 
women or eomething to that effect for twelve hundred 
dollars. 

Well, Mike Balke didn't figure out how much was mieeing 
until the very next day, which was NQvember 4th, and he 
waa walking out of Deerfield station November 3rd, it*B 
twelve hundred and eixty-nine dollare and twenty-eix 
cents. For twelve hundred and sixty-nine dollars and 
twenty-six cents,  Janet Themidor and Fhyllia narrie 
were brutally murdered. 

R2469-70. 

Due proceee forbide the uae of false testimony. N a m e  v. Xllinois, 360 

U.S. 264, 79  s.Ct. 1173, 3 L.Ed.2d 1217 (1959). A new trial is required if there 

ia any reaeonable likelihood that the judgment of the jury could have been 

affected. Id. The prosecution may not rely on false matters in final argument. 

- See Brown v. Wainwriuht, 785 F.2d 1457, 1464 (11th cit.  1986). 

The implication that the amount atolen was not known until November 4 ie 

a false one, The probable cause affidavit prepared on the morning of November 

3, R235-36, statee: "It is believed the approximate Lome to the business is 

$1,200, however the exact amount cannot be epecifieally determined until 

management eompletee the daily audit of the daye [sic] proeeede." R2709. Hence 

thia information wae known from Mr. Balke on November 3. 

2. Marine C o r p e  

The praeecutor in effect testified in rebuttal to Nr. Henry's teetimony 

that he had been taught in the Marine Corpe to feed back to an interrogator 

whatever tho interrogator wanted to hear. The prosecutor said: 

He's tired, and he tella you that they teach you in the 
Marinee that when you're under a preseure eituation, you 
collaborate. Well, if there's any branch of the service 
where thesobviouely teach you go to the max, it's the 
Marine Corpe. Name, rank, and serial number. 

. *  
R2454. 

The only evidence regarding the interrogation schoola came from Mr. Henry. 

There waa no evidence impeaching hie testimony on t h i s  point. The prosecutor's 

colament~l were outside the evidence. Comments on matters Qut6idl the evidence are 

"clearly improper." Pope v. Wainwrisht, 496 so.2d 798, 803 (Fla. 1986). 

.. .. 

3. Freludice 
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The ju ry ' s  v e r d i c t  necessa r i ly  hung on a determination of whether it 

bel ieved Mr. Henry'e trial testimony and h i e  first statemente to the police, or 

whether it believed h i e  other statements. The argument concerning t h e  Marine 

Corps went d i r e c t l y  to Ur. Henry'a explanation o f  why he made t h e  inculpatory  

statements. Hence, it went to t h e  heart of t h e  case. Accordingly, t h e  prosecu- 

tor's improper argument requi ree  a new t r i a l ,  Simi lar ly ,  the proaecutor 'a 

bpeachment of Mr. Henry's testimony w i t h  f a l s e  evidence requ i ree  a new trial, 

mince t h e  fa168 aeaertion t h a t  t h e  amount s t o l e n  could have been known only by 

t h e  robbers  ae of November 3 wae used d i r e c t l y  t o  r e f u t e  Mr. Henry's testimony. 

Since  t h i e  testimony w a s  c r u c i a l  to t h e  defenae, t h e  prosecutor ' s  improper 

argument could have affected t p e  ve rd ic t .  To let  a man go t o  h i e  death  where t h e  

promecutor hae W d E l e d  t h e  j u r y  a5 to t h e  f a c t e  would v i o l a t e  t h e  C r u e l  and 

Unueual Punishment Clause8  of t h e  e t a t e  and federal cons t i tu t ions .  

F. Submiseion of t h e  Case t o  t he  Jury  Without Defense Witnessee 

Af te r  Mr. Henry's testimony, t h e  following occurred: 

MR. RATICOFF [defense counsel]:  Judge, before w e  go on 
to t h e  j u r y  ine t ruc t iona ,  Robert is present ,  t h e  one 
t h i n g  f did want to p u t  on t h e  record, Robert, you and 
I discussed t h e  case t h a t  w e  put  on for you, are t h e r e  
any o t h e r  witnesses t h a t  you and 1 discueaed t h a t  you 
felt I should have c a l l e d  or f should have c a l l e d ,  o the r  
than yourse l f?  

THE DEFENDANT: Not at t h i e  time, no. 

THE COURT: Thia i a  it, there's no o t h e r  the, t h i s  is 
the t r i a l .  

HR. RATXCOfFr You and I have had an opportunity t o  talk 
about your cam, forget your testimony, w e  discuesed 
your case? 

THE DEFENDANT: Y e s ,  we have. 

MR. RATfC6FF: And w e  could have put  on other witnesees,  
i n  other:. words, w e  could have called o the r  witnesses 
poeeible to t e e t i f y  t o  c e r t a i n  th ings?  

THE DEFENDANT: Yeah, w e  could have. 

MR. RATICOFF: And I adviead you t h a t  if w e  called o the r  
witnesees, depending on what they had to may, t h a t  once 
we put on any other testimony, but  your testimony, t h a t  
w e  would lose what he deecribed to you a0 t h e  sandwich, 
our  opening and c loa ing  i n  t he  eloeing,  correct? 

THE DEFENDANT! Correct. 

- 
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MR. RATICOFF: And what you indicated to me wae the fact 
that baeed on what those witneasee would have eaid, you 
wanted to keep the sandwich? 

THE DEFENDANT: Correct. 

MR. RATICOFB: And not call. any other witnesses but 
yourself 7 

MR. RATICOFF [sic]: Correct. 

R2378-80. 

The foregoing shows I violation of Mr. Henry'a right to present a defense 

under article I, sectione 9, 16 and 17 of the Florida Constitution and the 

fifth, sixth, eighth, and fourteenth amendments. The rule penalizing the 

presentation of defense evidence i e  unconstitutional. Submiseion of t h i s  cause 

to t h e  jury without the defenk witneseea was error. The error was such as to 

require a new trial. 

Hr. Henry was discouraged from exercising hie conetitutional right ta 

present evidence by opexation of Florida Rule of Criminal Procedure 3.250, which 

penalizes a defendant who presents testimony other than his own by preventing 

h a  from making the concluding argument to the jury. 

The right to present defense evidence is esesntial to due process. 

Chamber9 v. Miasiaeipzri, 410 U.S. 284, 43 S.Ct. 1058, 35 L.Ed.2d 297 (1973). 

The sixth and fourteenth amendments guarantee the right to present defense 

witneaees. Pennevlvania v. Ritchie ,  107 S.ct. 989, 100, n. 13 (1987). Restric- 

t i o n s  on t h i s  right are constitutional only if they further other Legitimate 

interests in the criminal t r i a l  process and are not axbitrary or dispropor- 

tionate ta the purpose they are designed to serve. Rock v. Arkansas, 107 

S.Ct. 2704, 2511 (1987). Under Florida law the right to make the concluding 

argument to the jury is of such importance that its improper denial eonetitutes 
- 

revereible error as a matter of law. Raveor v. State, 272 so.2d 067 (Fla. 4th 

DCA 1973). As ZL general rule, penalties for exerciaing conetitutional rights are 

unconstitutional as violative of due procees because they make t h e i r  assertion 

coetly. Oriffin v. California, 380 U . S .  609, 614, 85 S.Ct. 1229, 14 L.Ed.2d 106 

(1965). See aleo Brooks v. Tennessee, 406 U.S. 604, 610-11, 92 S.Ct .  1891, 32 

L.Ed.2d 358 (1972) (rule requiring defendant to testify first in defense or not 
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a t  all v i o l a t e s  r i g h t  t o  "guiding hand of couneel"). Courts must indulge every 

presumption aga ins t  waiver of fundamental c o n s t i t u t i o n a l  r i g h t s .  E.Q. Johnson 

v. Zerbst, 304 U.S. 458, 58 S.Ct. 1019, 82 L.Ed. 1461 (1938). 

Here, Mr. Henry wae compelled t o  s n t e r  i n t o  t h e  weighing procees t h e  

procedural  penal ty  under rule 3.250 i n  deciding whether to present  evidence. The 

record ehows t h a t  t h e  opera t ion  of t h e  r u l e  burdened the decis ion  whether to 

e x e r c i a s  the right. It  c u t  down on t h e  r igh t  t o  present  evidence by making it 

coe t ly .  The waiver of t h e  r i g h t  to present testimony w a s  coerced and inval id .  

Admittedly Mr. Henry'e court-appointed a t to rney  did not  m a k e  t h i s  

argument. Nevertheless,  t h e  contemporaneous ob jec t ion  ruLe does not  prevent  a 

c o n s t i t u t i o n a l  chal lenge  t o  a a t a t u t e  for t h e  firat t ime on appeal. See Truehin 

v. State, 425 So.2d 1126 (Fla. 1982). That p r i n c i p l e  ehould apply t o  t h i s  i ssue .  

I n  making th i e  argument, M r .  Henry ie not unmindful of Preston v. State, 

260 80.2d 501 (Fla .  1972), upholding r u l e  3.250 aga ins t  a similar attack. He 

mubinitfa, however, t h a t  Preston is i ncor rec t  for t h e  reaaona set o u t  above. 

The harmlee0 error rule does no t  apply where t h e  defendant has been denied 

his r i g h t  to preeent  evidence. I n  Rose v. Clark, 106 S.Ct .  3101 (1986), t h e  

Court wrote t h a t  harmleee error a n a l y s i s  preeuppasee a t r i a l  a t  which t h e  

defendant w a s  afforded the right t o  present  evidence. 106 S.Ct. a t  3106. 

The t r i a l  of t h i e  cauee without defenee witneaeea v i o l a t e d  Mr. nenry'e 

c o n a t i t u t i o n a l  r i g h t  to g r e a t  r e l i a b i l i t y  i n  fac t- f inding i n  capital cases under 

F ro f f i t t  v. Wsinwriuht, 685 ~ . 2 d  1227, 1253 (11th Cir. 1982). 

G. Evidence Concerning Decedents and Thei r  Families 

It ie immaterial, i r r e l e v a n t  and p r e j u d i c i a l  t o  prove t h e  decedent 's 

family e t a t u e  i n  a ho&ci.de case. Hathaway v. State, 100 So.2d 662, 664 (Fla. 

3d DCA 2958).  The f.act t h a t  t h e  deceaaed may have had a family is immaterial, 

i r r e l e v a n t  and impert inent .  Rowe v. State, 163 So. 22, 23 (Fla.  1935); gelbourne 

v. State, 51 Fla. 69 ,  40 So. 189, 190 (1906). gee also Gibson v. State, 191 

So.2d 58 (Fla. 1st DCA 1966)- To preesnt a cloee r e l a t i v e  of the deceased as a 

witnees for i d e n t i f i c a t i o n  purposes should be avoided t o  prevent  i n t e r j e c t i o n  

of sympathy for t h e  victim or undue pre judice  aga ins t  t h e  accuced. Waltv v. 
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State,  402 so.2d 1159, 1162 (FLa. 1981); Ashmore v. State, 214 So.2d 67, 69 

(Fla. lcrt DCA 1968)~ Barnes v. State, 340 So.2d 599 ( B l a .  4 th  DCA 1977). During 

c loe ing  arguments the prosecuting a t to rney  should not  attempt t o  e l ic i t  t h e  

j u r y ' s  aympathy by r e f e r r i n g  t o  t h e  vict im'e family. Johneon v. 6tet8, 442 

So.2d 185, 188 (F la .  1983) ,and Edwards v. state, 420 So.28 357 (Bla. 3d DCA 

1983). Such evidence and argument i n  a capital caBe v i o l a t e e  t h e  f i f t h ,  s i x t h ,  

e i g h t h  and four teen th  amendments t o  t h e  United Statee Const i tu t ion  and article 

I, aections 2, 9, 16, and 17 of t h e  Florida Consti tut ion.  Booth v. Mawland, 107 

S.Ct.  2529 (1987); South Carolina v. Gathere, 109 S . C t .  2207 (1989). 

A t  bar, the prosecutor  began h i s  theme of sympathy i n  h i e  opening 

etatement. He asserted t h a t  both of women w e r e  working two jobe. R1042. He 

continued t h i s  theme by c a l l i n g  Debra Cox, t h e  a i e t e r  of Janet Themidor,  ae a 

witneea. R1290. She t e s t i f i e d  t h a t  they had l i v e d  together. R1290-91. She 

described both of t h e  decedenta' jobs. R1291. She then went on t o  i d e n t i f y  t h e  

c l o t h i n g  which her sister wore on t h e  morning of t h e  inc ident .  R1291-96.24 

The prosecutor  h ighl ighted  the theme of sympathy for t h e  deceased by 

e l i c i t i n g  deecriptions of the ecene. He queetioned t h e  paramedic, Miles McGrailr 

Q. Describe the condi t ion  when you first saw Jane t  
Themidor, w h a t  condi t ion  wae rrhe i n ?  

A. Janet Themidor was laying on the ground, conscioue 
with her arms apraad out ,  I d idn ' t  Bee her  arme am I 
opened t h e  door because she w a s  lay ing d i r e c t l y  i n  f r o n t  
of t h e  door feet toward6 t h e  sink,  her clothe0 w e r e  
burned off her w i t h  t h e  exception of where the bra l i n e e  
and panty lines w e r e ,  it d i d n ' t  -- you could t e l l  t h e  
d i f fe rence  i n  where it waa burning. 

She wae hot on fire, she was not smoldering, ehe 
waer ou t  a t  t h i s  t h e .  Her sk in  wa0 coming o f f  her, 1: 
don' t  be l i eve  -- 1 t h i n k  her  h a i r  waa burned off her ,  
she wan bwrned over her entire body ae far ae f could 
see. 

. .  
Rl130-31. 

Tho prosecutor  brought out s i m i l a r  testimony from Off ice r  Dueenberry, 

concerning Ma. Thermidor'e condi t ion  a t  the hoepi ta l r  

'' Her testimony was c l e a r l y  unneceesary aa i d e n t i f i c a t i o n  teetimony eince 
Robert Z h e r m a n ,  t h e  store manager, alao i d e n t i f i e d  Mr. Themidor. See L e w i s  
v. State, 377 So.2d 640 (Fla. 1979). 
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Q. Would you deecribe the condition and where this 
person was, this female waa, when you spoke to her? 

A, When I first -- after I wae directed to thie room or 
where the peraon waa located, she wae lying on a -- aome 
type of table, she waB in -- appeared to be pretty bad 
ehape, very few clothes -- there were just pieces of 
clothing on her, there was quite a few medical personnel 
around the table, I’m not mure exactly what they were 
doing. 

She wae laid on her back, her right a m  wae 
hanging down from the table. Her akin was in very bad 
ahaps, there were pieces of skin falling from her arm 
or appeared to be, there wae fluid -- some type of -- 
it was pink in color, fluid was a l l  over the floor 
around the table. 

Q. What part of her body did you see? 

A. As I recall, 1,could Bee her whole body, her feet 
right up to her head, I remember there wa0 portion6 that 
appeared to be stockings were I- appeared to be melted 
off or burned off, there seemed to be Borne type of 
girdle or pantyhose or eomething partially -- moat of 
it was gone. 

R1365-66. 

The prosecutor preeented eimllarteetimony concerning Me. Harris, beginning 

with calling of her husband a8 a witness. R1409. He described his awn job, 

R1409, which had no relevance to any issue in the case, but waa eolely designed 

to elicit sympathy and increase the jury’m identification with him. He went on 

to identify him wife‘s handwriting, Rl409-1410, and teetified that she worked 

two full-time jobe. R1410. He identified her handwriting on an exhibit, R1411.25 

The issue of victim eympathy was exacerbated by use of irrelevant 

temtimony from Mr. Balke concerning loeeea from the fire: 

Q. What did yon have to do to reopen the etore? 

A. We had to build a new office because w e  cloeed off 
the othsr’ane which was burned, and we had to refinish 
the bathrooms, and I also euggested that we purchase new 
fixtursa,for the store to give it a new look to t h e  
customere and we did that. 

Q. What did it comt, approximately, to repair the damage 
done by the fire? 

’’ His identification testimony of his wife was unnecessary 
since Mr. Balke, former manager of Cloth World, identified Ms. 
Harris , R1548. 
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A. About four teen  thousand do l l a re .  

Q. And you i nd ica ted  you reopened on w h a t  date? 

A. It seems -- it 's January 7th. W e  were t r y i n g  t o  get 
opened by t h e  1st" but X couldn' t  get t o  t h a t  time. So, 
it wae t h e  next  week. 

Rl.572-73. 

The proeecutor  continued t h i s  theme i n  h i s  cloaing argument i n  t h e  penal ty  

phase. H e  e x p l i c i t l y  argued t h e  pain and Buffering of Me. Themidor. R2449. He 

stated t h a t  she w a e  "brutally violated."  R2449. This provocative term ie 

normally ueed t o  refer t o  a eexual a s s a u l t .  I t 6  uee served only t o  arouee fury 

and engender apecula t ion  concerning a poeeible aexual a s s a u l t ,  of which there 

is no evidence. He continued the theme of victim aympathy by arguing: 

For twelve hundred and eixty-nine d o l l a r e  and twenty- 
eFx centa ,  Jane t  Themidor, and Phyl l i e  Harris were 
b r u t a l l y  murdered. 

R2470. 

Admittedly, t h e r e  was no object ion.  This Court ha0 i n  o t h e r  cases held 

t h a t  improper i d e n t i f i c a t i o n  of t h e  decedent by a family member has not  been 

fundamental error. E.q. Barclav v. State, 470 So.2d 691 (Bla. 1985). Xn Rav v. 

Statg, 403 So.2d 956 (Fla. 1981), upon which t h i s  Court relied i n  Birclav, t h i a  

Court met out the following etandard for fundamental error at page 960s "for 

error t o  be 00 fundamental. t h a t  it may be urged on appeal, though not  properly 

preaented b e l o w ,  t h e  error muet mount  t o  a denial  of due process." 

Mr. Henry eubmits t h a t  what happened below v io la ted  due process. Capital 

cane require heightened standards of due procese, eee paynard v. Car twr i ah t ,  108 

S.Ct .  1853, 1857-58 (1988) and Elledae v. State, 346 So.2d 998 (Fla. 1977) 

(special B C O ~  o f  revfew in c a p i t a l  caeee), i n  both t h e  g u i l t  and t h e  penal ty  

stages. Beck v.. A l a b a m a ,  447 U.S. 625, 643, 100 S.Ct. 2382, 65 L.Ed.Pd 392 

(1980) ("uncer t a in ty  and u n r e l i a b i l i t y  [ i n ]  t h e  fact f ind ing  procesa cannot be 

tolerated i n  a capital case"). The evidence and argument d i scumed  hare  v i o l a t e e  

t h e  righte of t h e  accused i n  a c a p i t a l  case. Uee of such mattere t u r n e  t h e  case 

into "a 'mini- tr ia l '  on t h e  v ic t im's  character." Booth, 107 S.Ct. a t  2535. I n  

South Carolina V. Gathers, 109 S .Ct .  2207 (1989), t h e  cour t  affirmed t h e  
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r e v e r s a l  of t h e  death sentence on t h i s  ieeue without an Objection a t  t r ia l .  

From t h e  foregoing, t h e  evidence and argument regarding t h e  decedents and 

t h e i r  f ami l i ee  were improper, went t o  no Lame in diaputa ,  and c o n s t i t u t e d  a 

v i o l a t i o n  of Mr. Henry's r ights  euch as t o  require a new t r ia l .  

H. Photographs 

The t r i a l  court erred by l e t t i n g  i n t o  evidence i r r e l e v a n t ,  cumulative, and 

p r e j u d i c i a l  photographa. T h i s  Court has w r i t t e n  t h a t  "photographs ehould be 

received w i t h  great caution." Thomaa v. Statg, 59 S0.2d 517 (Fla. 1952).  

Admission of numeroue, otherwise re levan t ,  gruesome photographa can r e q u i r e  

r e v e r s a l ,  if unduly p r e j u d i c i a l .  Youna v. State, 234 So.2d 341 (Fla.  1970). U s e  

of t h e  photographa denied Mr. .Henry due proceea of l a w ,  deprived him of h i s  

r i g h t  to t r i a l  by j u r y  on t h e  basis of competent evidence, r e s u l t i n g  i n  cruel 

and unusual puniehment i n  v i o l a t i o n  of h i e  r i g h t s  under t h e  f i f t h ,  s h t h ,  

e ighth ,  and four teen th  amendmente t o  t h e  United States Conet i tu t ion  and article 

I, eeet ione  2, 9, 16, and 17 of t h e  Florida Consti tut ion.  They ahould also have 

been excluded as t h e  p re jud ice  outweighed their probat ive  value. S 90.403, Fla. 

s t a t .  

The gruesome photographe ware i r r e l e v a n t  t o  t h e  d isputed  i s s u e  of whether 

Mr. Henry wagl t h e  k i l l e r .  The defense never contes ted  t h e  death,  r e e t i n g  i ts  

case on t h e  iseue of t h e  i d e n t i t y  of t h e  perpetrator. R1074-1088. 

Photographs admitted over repeated defense ob jec t ion  w e r e  extremely 

grueaome. Exhibi t  3, which was admitted over objec t ion ,  R1114-1117, i e  a 

dep ic t ion  of Ns. Thermidor with exteneive burne. It shows her on a burn aheet ,  

wi th  tubee i n  he r  noae and throat. Thue, it c l e a r l y  ie not a p i c t u r e  of t h e  

ecene, but ref l e c t a  Thangee caused by medical t reatment.  Exhibi t  4, also 

admitted over defenee  objec t ion ,  R1132-1133, is an equally gruesome photograph 

of t h e  burned and bound Ms. Harris. Exhibi ts  10-15, which were admitted over 

defenee objec t ion ,  R1191-1192, are extens ive  bloody crime scene photographe. 

Exhibit6 16-21, which were admitted over defense objec t ion ,  R1202, were 

additional bloody crime scene photographe. Exhibi t  23, which wa0 admitted over 

defense objec t ion ,  Fa a p a r t i c u l a r l y  gruesome photograph of a burned and bloody 
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person. Exhibit 68, also introduced over defense objection, Rl.617-1629, is a 

gruename depiction of the deceased. Exhibits 67, 69, 70, 71, 72, 73, 74, 75, and 

76 were also gruesome depictions of the deceaeed, although not objected to. 

In Hoffert V. State, 15 B.L.W. D 921, 922 (Fla. 4th DCA Apr. 11, 1990) the 

court wrorer 

Appellant contends the tr ia l  court erred when it permitted the 
introduction of an autopsy photograph of the vfcth's head. 
The photograph depicted the internal portion of the victb'a 
head after an ineieion had been made from behind the eara to 
the top of the head, with the ecalp rolled away revealing the 
41eeh which underlies the hair and overlie6 the ekull. The 
atate arguea that it introduced the photograph to show that 
in addition to the other injuries sustained by the victh, he 
had suffered a aeparate blow to the left eide of h ia  head, and 
that he received the worst of the fight. The record containe 
other evidence which showed that the victim had broken 
Eingere, bruises above the nose and lacerations on the back 
of the head. The medical examiner could have testified that 
the victim had a bruise on the left side of his head and a 
hemorrhage to the ternporalie muecle without reference to the 
photograph. The danger of unfair prejudice to appellant fal: 
outweighed the probative value of the photograph and the atate 
had failed to show the necessity for ite admission. On 
retrial, the photograph should be excluded. 

The preeent caee must be reveraed due to the number, the gruesome nature, 

and the lack of relevance of the photographe. 

I. Falee Testbony 

Ae argued at point 1.8.2 of thie brief, the testimony concerning Me. 

Thermidor'e condition contained numeroue falsehoode. Hence, the use of this 

teetimony before the jury violated due procese under panue v. I11Snoie, 360 U.S. 

264, 79 S.Ct. 1173, 3 L.Ed.2d 1217 (1959). The false testimony cannot be shown 

not to have affected the verdict1 it is likely that the jurora took to heart the 

"expert" t e s t h n y  about Me. Thermidor'ta mental condition and the teetimony 

affected the verdict. - This  testimony aleo violated Kr. Henry* 6 constitutional 

rights to great rebiability of fact finding in a capital caee and to trial by 

jury on competent evidence. 

J. Alternative Theories of First Degree Murder 

- 

The indictment charged Mr. 'Henry with murder by premeditated design. 

Neverthelees, the prosecution waa allowed to proceed on both felony murder and 

premeditation theoriee pursuant to thie Court*B ruling in Knisht v. State, 338 
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So.2d 201 (F la .  1976). The jury w a s  t o l d  t h a t  it could convic t  on either theory. 

The jury re turned a general verdict of g u i l t y  of f i r e t  degree murder. 

1. Double jeopardy 

The theory of defenee w a s  t h a t  although he wae an unwil l ing p a r t i c i p a n t  

i n  the f e l o n i e s  and had no i n t e n t  t o  1EiI.L. The genera l  ve rd ic te  do not  reject 

t h i e  theory.  Ae shown at point 1.C above, t h e  j u r y  i n s t r u c t i o n s  authorieed a 

felony murder convic t ion  even if t h e  ju ry  bel ieved Mr. Henry's teetimony. It 

cannot be said t h a t  t h e  jury did not acquit him of murder by p r d i t a t e d  

design. Hence, he w a s  subjec ted  to double jeopardy by UBB of t h e  premeditat ion 

circumstance. &g Delap v. Duaaer, 890 F.2d 285, 306-319 (11th C i r .  1989). 

2. Failure to Charae Felonv Murder 

The Const i tu t ion  requ i res  t h a t  a charging document state t h e  elements of 

t h e  crime charged with s u f f i c i e n t  c l a r i t y  t o  appriae t he  defendant what he must 

defend againet .  Rueeell v. United Sta tea ,  369 U.S. 749, 763-769, 82 S.Ct.  1038, 

8 L.Ed.2d 240 (1962). Spec i f i ca l ly ,  t he  s i x t h  amendment: forbids proceeding on 

a felony murder theory  where t h e  indictment chargee only premeditated murder. 

- S e e  Given8 V. Houeewriuht, 786 F.2d 1378 ( ( 9 t h  Cir. 1986). 

L e t t i n g  the prosecution proceed on t h e  felony murder theory v i o l a t e d  I&. 

Henry'B rights under t h e  Due Process, Notice, Jury T r i a l ,  Double Jeopardy, and 

Cruel  and Unusual Puni0hment Clauses of t h e  state and federal c o n s t i t u t i o n s .  

3. Jury unanimity 

Although to ld  t h a t  its v e r d i c t  must be unaninimoue, t h e  j u r y  was not 

r equ i red  to agree unanimously on what Mr. Henry wae g u i l t y  oft murder by 

premeditated deeign or  one of three d i f f e r e n t  t h e o r i e s  of felony murder.26 The 

vo te  could have been tEee votes for each of t h e  four  theor iee  of g u i l t ,  00 that 

there wae not even a major i ty  ve rd ic t .  

There  are "s ize  and unanimity l i m i t 6  t h a t  cannot be tranegreeaed if t h e  

essence of t h e  j u r y  t r i a l  r i g h t  is to be maintained." Brown v. Louisiana, 447 

U.S. 323, 331, 100 S.Ct. 2214, 65.L.Ed.2d 159 (1980).  Conviction by less than 

26 The t h r e e  t h e o r i e a  of felony murder w e r e  murder while engaged i n  t h e  
e o m i e s i o n  of a robbery, w h i l e  a t tempting t o  commit robbery, or while escaping 
from t h e  immediate ecene of a robbery. 
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a major i ty  v i o l a t e e  due procees and t h e  r i g h t  t o  ju ry  t r ia l .  Id. The Cruel and 

Unueua1 Punishment Clauses of t h e  a t a t e  and fede ra l  c o n e t i t u t i o n s  require 1 

higher  etandard of due process i n  capital cases. Theme r ight8 w e r e  violated by 

t h e  absence of a special v e r d i c t  on t h e  theory of g u i l t .  Mr. Henry ia aware t h a t  

t h i e  Court rejected a similar argument i n  Oorham v. State, 521 So.2d 1067, 1070 

(Bla. 1980). He submita t h a t  Gorham w a s  wrongly decided on t h i s  ieeue. 

11. PKmLTY ISSmgS 

A. Coneideration of  Mit iga t io  and Defenee Iesuee 

1. Uae of t h e  reaeonable doubt standard 

DiecuseFon of t h e  mitigating circumstances i n  the  sentencing order begins: 

The Court has c a r e f u l l y  and conscient ious ly  complied 
w i t h  t h e  provisiona of Section 921.141(2)(b) and f inde  
from t h e  evidence at t r i a l  and i n  t h e  eontencing 
proceeding beyond a reasonable doubt ae followet 

R2909. 

The t r i a l  cour t  erred by applying t h e  beyond a reaeonable doubt s tandard  

to t h e  mi t iga t ing  evidence. See Floyd v. S t a t e ,  497 So.2d 1211, 1216 (Fla. 1986) 

( d i m u s e i n g  atandard ine t ruc t ione) .  The Cruel and Unusual Punishment Clauses of 

t h e  atate and federal c o n s t i t u t i o n s  require considera t ion  of all mitigating 

evidence. The use  of t h e  Improper standard precluded coneidera t ion  of a broad 

range of mi t iga t ing  evidence, and waa unconat i tu t ional .  

The record showe mi t iga t ing  factora which t h e  cour t  could have found by 

uaing t h e  r igh t  s tandard  of proof.27 Testimony on t h e  motion to eupprees ahme  

t h a t  Mr. Henry wae genuinely remorseful. R308, 309, and 326. The taped tistatement 

ahowe t h e  same. Genuine 'remorae i a  a " p a r t i c u l a r l y  compelling" mi t iga t ing  

circumetance. Sonqar v. State, 544 S0.2d 1010, 1011 (Fla.  1989). - 
-_ 

Mr. Henry waa a hard worker. Roger Zirnmesman, superviaor at C l o t h  World, 

t e s t i f i e d  t h a t  he had a l o t  of common sense, and could group taBka and do them 

w e l l .  R1334. He was considered for promotion t o  a s s i s t a n t  manager. R1338. He 

worked more than  40 hours a w e e k  even though ha w a s  only paid for 40 hours of 

It may be t h a t  t h e  a t a t e  w i l l  argue t h a t  t h e  c o u r t  could have rejected 
t h e  circumstancem diecuesed here. The  point  ie, however, t ha t  t h e  t r i a l  court 
could have found them had it applied t h e  proper standard for  mi t iga t ing  evidence. 

27 
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wark, R1342, and did a very n ice  job. R1345. Being a hard worker i e  a recognized 

mi t iga t ing  fac to r .  See Feqd v. State, 512 80.2d 176, 179 ( B l a .  1987), McCampbel& 

v. State, 421 So.2d 1072, 1075 (Fla.  1982), and Holsworth v. State, 522 80.28 

348, 354 (Pla.  1988). 

Mr. Henry'e p o s i t i v e  i n t e l l i g e n c e  and p r e o n a l i t y  trait8 cone t i tu ted  a 

noneta tu tory  mi t iga t ing  circumstance. McCamDbell .  These f a c t o r e  reflect a 

p o t e n t i a l  for r e h a b i l i t a t i o n ,  another recognized nonatatutory mi t iga t ing  

circumetanca. Cooper v. Duauer, 526 80.2d 900, 902 (Fla. 1988) ("a defen- 

dan t ' s  p o t e n t i a l  for r e h a b i l i t a t i o n  i e  a s i g n i f i c a n t  factor i n  mi t iga t ion" ) .  

His cooperat ion w i t h  t h e  police is another mi t iga t ing  factor. Bell vI Ohio, 

430 U.8. 637, 98 S.Ct. 2977, 57 L.Ed.2d 1010 (L977), and Waehinaton v. State, 

362 So.2d 650 (Pla. 1978) ( r e j e c t i n g  surrender to palice as mi t iga t ion  where 

defendant surrendered only after fellow perpetrators were caught, but  wr i t ing  

t h a t  eurrsnder  to police will be mi t iga t ing  circumstance in appropr ia te  case) 

and Hitchcock v. Duuaer, 481 U . S .  393, 107 S . C t .  1821, 95 L.Ed.2d 347 (1987) 

(defendant 'e  voluntary auxrender to a u t h o r i t i e a ) .  H i e  lack of a h ia to ry  of 

violence  is y e t  another  mi t iga t ing  factor. Perry v. State, 522 80.2d 817, 

821 (Pla.  1988). 

The f a i l u r e  to apply t h e  correct standard resulted i n  f a i l u r e  to consider  

a wide v a r i e t y  of mit iga t ing  evidence apparent on t h e  record. Had t h e  cour t  

appl ied  t h e  correct standard,  it may have found those add i t iona l  circumetancee. 

Further ,  aa  shown below, the t r i a l  eourt'ra f indings  regarding t h e  aggravating 

circumetances w e r e  flawed. M r .  Henry is e n t i t l e d  t o  a sentencing hearing s i n c e  

it ie not clear t h a t  t h e  tr ia l  cour t  would have Fmgoead t he  death penal ty  after 

c o r r e c t l y  cons ider ing  %nd weighing t h e  aggravating and mit iga t ing  f actore. Urn8 

Of t h e  uncone t i tu t iona l ly  high standard precluded Consideration of  mitigation 

i n  v i o l a t i o n  of t h e  teachinge of pi tchcock v. Duqqer, 107 S.Ct .  1821 (1987). 

2. Waiver of mit iaat ion 

a. What happened below 

Hr. Henry wae absent  a t  t h e  e t a r t  of t h e  penal ty  pham proceedinge when, 

ou t  of t h e  presence of t h e  jury ,  defense couneel maid he bel ieved Mr. Henry warn 



going to teetify about his military record. R2548. He ale0 said that he had 

"eubpoenaed, in spite of my client's wishes, certain witnesses that I feel might 

preeent some evidence that may work in mitigation also, although not statutorily 

[sic] circumatances, but other circumstances that could be conaidered by the 

jury." R2548. He eaid if these pereons failed to appear, "it's not desired to 

aeek rulee to show cause and force them to come in here." R2548-49. He gave the 

prosecutor a confidential psychological report, but maid he did not feel it 

ehould go into evidence. R2549. Mr. Henry was then brought into the courtroom. 

R2549-50. After a ahort recess, with no prompting, defenee counsel saidt 

Yudge, ae to the defense presentation, I've spoken with 
Mr. Henry with regard to three areas. The first area 
that Hr. Henry was a little surprised at wae he had 
given me a list of the witnesses, the witnesaee* names 
were Shirley Johnson, Sonia Johnson, Martha Brinaon, 
Carolyn Ford and Elizabeth Kyle. 

In fact, Mr. Henry indicated to me several days ago that 
he did not wish for me to subpoena theee people and 
[sic] if they were not willing to come in voluntarily. 

I took it upon myself to go ahead and iesue subpoenas 
and have service on certain witneeeee. I don't see any 
of thoee witnesaea here in the court today and I 
indicated to Mr. Henry that if we wanted them here, I 
would move for a continuance and m o v e  for a rule to show 
cause. 

Xr. Henry's position still remains, he'8 angry at me for 
aubpoenning [sic] them, he doesn't feel that I ehould 
have done that becauee hie wishes were not to. 

R2550-51. Defenee counsel questioned Mr. Henry about thie, and W .  Henry 

concurred. The judge told PV. Henry that he would be willing to force the 

attendance of the witneseea, and Mr. Henry turned down the offer. R2552-53. 

Defenee counsel then etated: 

The eeconciaeue that Mr. Henry and I discuseed wae a 
little more difficult, and that wae the iseue of a 
report written by Doctor Trudy Block that wae done am 
a confidential report that Ur. Sidney Solomon, who'e Mr. 
Henry's original attorney, had requested, 

Although that report containa same language that might, 
in fact, be favorable towards certain mitigating 
circumstancea, I advised Mr.  Henry that that report, in 
fact, contains aome information that would also -- I 
would coneider devastating as to the facts of the case 
as to possibly the aggravating circumetances and to the 
jury's view of him when determining whether or not to 
recommend life impriaonment or death by electrocution. 
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ft was my advice that we not call Doctor Block. 

R2553. Defense counsel obtained from Mr. Henry a waiver of the right to ca l l  Dr. 

Block. Aeked whether he wanted to testify, Mr. Hsnry replied: "Not really." 

R2554. Couneel continued to question Mr. Henry, eliciting teetimony that counesl 

had advieed him to testify about his military background, but that he did not 

desire to teetify. R2554-55. Asked for a reaaon, he replied: "Juet reaeon for 

myeelf. That's all." R2555. The prosecutor said he wanted m. Henry questioned 
ae to whether he was competent to make the decision, and whether it wae an 

intelligent, knowing decision not to call the witneeeee. R2555-56. The judge 

said the matter might be covered by the attorney-client privilege, and he did 

not think it could compel Nr. Henry to identify what the witneeeefi would say if 

it were confidential. R2556. Defense eounael eaidr 

Yudge, 80 the record is clear, as far as what we've done 
on the record with Mr. Henry, that wae with regard to 
preeerving the record and was in no way intended ae a 
waiver of all af our conversations or attorney/client: 
relationship in this case, I think ae the Court ha0 
accurately perceived. 

Ae far CLB what t h e m  witneaees who teBtified to, I've 
juet spoken with Mr. Henry and he'ia indicated to me that 
at this point in tima, he doee not wish to disauee their 
testimony or why he gave me their names or anything 
along thoee lines. So, I have to remain mute as far as 
those issuee are concerned, 

R2557. The trial court questioned Mr. Henry 88 to whether he understood or had 

an idea ae to what the witnesees might be able to testify to, and Mr. Henry eaid 

that he did. R2557. Mr. Henry turned down the trial court's offer to put off the 

hearing a0 that hie attorney could get the witneesee in. R2557-58. 

Curiouely, Mr. Henry was placed under oath and questioned again. We told 

the court he did not *ah to have the witneseea called, and would not take the 

stand. R2559. Asked i€ there wae anyone he wanted to have present to teetify, 

and he said there was not. R2560. No evidence was preeented during the senten- 

cing proceeding. 

when the case came up for sentencing by the judge, defenee counsel aaid: 

Judge, prior to proceeding in this matter there i e  one 
thing I'd like to put on the record, X did attempt to 
contact eeveral of Mr. Henry'e relativee, people who are 
lieted to come in and speak to the Court, they declined 
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on t h a t  i n v i t a t i o n .  

I n  discueeione w i t h  Mr. Henry I w a s  informed by him t h a t  
he did not w i s h  for m e  t o  ~ B B U ~  subpoenae t o  require 
there [sic] attendance here in Court, t h a t  is  what 
occurred a t  t h e  time of t he  advisory phase, i n  f a c t ,  I 
did i s s u e  subpoenas which they do not respond to. 

Mr. Henry w a s  not happy with act ione  i n  eubpoenaing them 
to come in. H i s  f e e l i n g  was t h a t  i f  they d i d n ' t  want 
t o  come in v o l u n t a r i l y  they could  not and I to ld  him 
t h a t  I could come i n  and ark t h e  C o u r t  to i s aue  a r u l e  
and have them come i n ,  b u t  he did not wieh t h a t .  

Robert, i a  t h a t  a fair and accura te  statement? 

R2679-80. Mr. Henry replied i n  the a f f i rma t ive  to t h e  l a a t  quest ion.  

b. Applicable l a w  

The Const i tu t ion  does not  permit a consent judgment t o  death. mode v. 

Wainwriaht, 704 F.2d 593, 600 (11th C i r .  1983). The  ac t ion  of t h e  eovereign i n  

t ak ing  t h e  life of a person d i f f e r s  dramat ica l ly  from any other legi tbate  etata 

ac t ion ,  BO t h a t  it ie of v i t a l  importance t o  t h e  community t h a t  any decis ion  to 

impose death  be based on reason r a t h e r  than caprice or emotion. Gardner v. 

Flor ida ,  430 U.S. 349, 358, 97 s . C t .  1197, 5 1  L.Ed.2d 393 (1977) .  

CouneeL in a c a p i t a l  case has I duty t o  make a thorough inves t iga t ion  

reepect ing  penal ty  phase evidence. Prevai l ing  ethical standard0 provide t h a t  

t h i n  i n v e s t i g a t i o n  should be conducted regardleas  of any initial aSSertion by 

t h e  c l i e n t  that mit iga t ion  ie not t o  be offered. Guideline 11.4.1.C, 

Guidelines for  Amointment and Performance of Counsel i n  Death  Penaltv Casee. 

see also Thornpaon v. Wainwriqht, 787 F.2d 1447, 1451 (11 th  Cir. 1986), (con- 

demning fa i lure  t o  i n v e e t i g a t e  mi t iga t ion  a t  c l i e n t ' e  request). Cf. Chambers v. 

Armontrout, 885 F.2d I318 ( 8 t h  Cir. 1989) (attorney v io la ted  sixth amendment and 

ethical duty by failigg t o  investigate v i a b l e  self- defense haue even after 

obta in ing w r i t t e n  wsiver of dsfenee by defendant).  Strategic and tactical 

decis ione  are t h e  exclus ive  province of counsel a f t e r  consu l t a t ion  with t h e  

c l i e n t  except  as to t h e  following matters: t h e  plea t o  be entered,  whether jury 

t r i a l  ie to be waived, and whether t h e  c l i e n t  will t ee t i fy .  SSs Jones v. Barna E l l  

463 U.S. 745, 75 S . C t .  3308, 77 L.Ed.2d 987 (1983).  But waiver of substantial 

r i g h t e  i n  c a p i t a l  casea usual ly  muet be done by t h e  defendant. See_ Harris v. 
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State, 438 so.2d 787  la. 1983) (waiver of lesser Lncludsd o f f e n e r e ) ,  Waiver 

of  an important c o n s t i t u t i o n a l  r i g h t  must not be done i n  a vacuum. The choice 

muat be an informed one, w i t h  the defendant fully aware of t h e  consequences. 

Courte indulge every reasonable presumption aga ins t  waiver of fundamental 

c o n s t i t u t i o n a l  rights, and do not  preauma acquiescence i n  t h e i r  loas .  Johnson 

v. Zerbat, 304 U.S. 458,  464, 58 S . C t .  1019, 82 L.Ed. I461 (1938). 

The lawyer-cl ient  p r i v i l e g e  (which  is inherent  i n  t h e  c o n e t i t u t i o n a l  r i g h t  

t o  counsel,  United states v. Bruqman, 655 F.2d 540, 546 (4th cir. 1981)) Ls m e t  

ou t  i n  s e c t i o n  90.F102~ Florida Sta tu tes .  Sect ion 90.502(2)  provides t h a t  it ie 

t h e  c l i e n t ' s  p r i v i l e g e  t o  bar t h e  d iec losure  of a t torney- cl ient  communications. 

The Law Revision Counsel N o t e  to subeection 3 states t h a t  t h e  p r i v i l e g e  and its 

exerc iee  "is f i rmly  aesigned to t h e  c l i e n t . "  The N o t e  t o  subsect ion 2 states 

t h a t  the p r i v i l e g e  "belongs to t h e  c l i e n t . "  Although subsect ion 3(e) states that 

t h e  lawyer'a a u t h o r i t y  to claim t h e  p r i v i l e g e  i a  presumed I n  t h e  abeence of 

con t ra ry  evidence, it does not provide for any presumption i n  favor of t h e  

lawyer'# waiver of t h e  p r i v i l e g e ,  I t  stand6 t o  reason t h a t ,  i f  t h e  p r i v i l e g e  

belongs to t h e  c l i e n t ,  it cannot be waived by t h e  a t to rney  without express 

au thor iza t ion  by t h e  c l i e n t .  Mr. Henry concedes t h a t  i n  Tucker v. State, 404 

So.2d 1299 (Fla. 4 t h  DCA 1986) the cour t  held t h a t  couneel can waive t h e  lawyer- 

c l i e n t  p r i v i l e g e  on behalf o f  t h e  c l i e n t .  H e  eubmite t h a t  c a m  w a s  wrongly 

decided i n  view of t h e  foregoing. In  any event ,  Tucker WBB not  a capital case. 

I n  a capital  case, waiver o f  a c o n s t i t u t i o n a l  r igh t  (and especially one 

p e r t a i n i n g  t o  t h e  r i gh t  t o  counsel) must be made by t h e  defendant. Cf. Harris. 

There i a  a c o n f l i c t  of interest when counsel i e r v e s  adverae i n t e r e e t e .  

- See OLasaer v. United Etatee, 315 U.S. 60, 62 S.Ct. 457, 86 L.Ed. 680 (1942) nnd 

Cuvler v. Sullivaq,.  446 U.S. 335, 100 S.Ct. 1708, 64 L.Ed.2d 333 (1980). The 

eseence of t h e  eixth amendment r i g h t  t o  e f f e c t i v e  a s s i s t a n c e  of counesl is 

pr ivacy of communication w i t h  couneel. United States v. Bruarnan, 655 F.2d 540, 

546 ( 4 t h  C i r .  1981) ( c i t i n g  C h a s e r ) .  Since t h e  judge is t h e  eentencer under 

Florida l a w ,  it ie improper for a defense  at torney t o  emphaBiZa to the judge 

t h a t  there is no mit igat ion,  and otherwise make remarks adverse to t h e  defen- 
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dan t ' e  i n t e r e s t s  which might affect t h e  sentencing decieion.  p ouqlas v. 

Wainwriaht, 714 F.2d 1532, 1557 (11 th  C i r .  1983). The t r i a l  c o u r t  must h W h 3  

where t h e  record d i sc loees  a c o n f l i c t  of i n t e r e s t  on t h e  part of defense 

counsel.  See Cuyler v. Sul l ivan,  446 U.S. at 345-347, and Wood v. Georaia, 450 

u.8. 261, 101 s.ct. 1097, 67 L.E~. 220 (1981) (court, 13ua sponte, noted poeeible 

c o n f l i c t  of i n t e r e a t ,  and remanded f o r  determination i f  c o n f l i c t  exietad). 

Thia C o u r t  ha s  not directly addreeeed whether counsel,  a c t i n g  on t h e  

defendant 's  i n s t r u e t i o n e ,  can waive mit igat ion.  It haa, however, held t h a t  the 

defendant can invoke t h e  r i g h t  t o  se l f- represent  and then not present  mitiga- 

t ion .  See pamb len v. State, 527 So.2d 800 (Fla. 1988) (upholding death sentence, 

bu t  not ing  caeea from other j s r i e d i c t i o n e  holding it improper for counsel  to 

comply w i t h  c l i e n t ' s  wish t h a t  no mi t iga t ion  be presented) .  

c .  DiSCUHBion 

If Hamblen w a s  c o r r e c t l y  decided (and Mr. Henry arguee t h a t  it w a e  not ,  

r e l y i n g  on t h e  reasoning sat ou t  i n  the d i s sen t ing  opinions i n  that case), it 

repreeente  t h e  outer edge of t h e  " r igh t"  to use the state a8 a veh ic le  for 

s u i c i d e  by use  of t h e  r i g h t  to se l f- representa t ion .  pamblen does not r e l i e v e  

eouneel of t h e  duty t o  i n v e s t i g a t e  and present  mi t iga t ion .  

The record ehowa t h a t  there w a s  no independent invea t iga t ion  of mitiga- 

t i o n .  The e n t i r e  invee t iga t ion  eoneis ted  of aeking the c l i e n t  for t h e  nsmee of 

some people, and then epeaking w i t h  them on t h e  telephone. Counesl set about 

waiving t h e  lawyer- client p r i v i l e g e  i n  diecussing with the court, ou t  of him 

c l i e n t ' s  preaence, c o n f i d e n t i a l  communications, and gave t h e  proeecutor a 

psychological  report covered by t h e  lawyer- client p r iv i l ege .  Later, in Mr. 

H e n r y ' s  presence, but  wxthout h i e  waiver of t he  lawyar-client p r i v i l e g e ,  counsel 

diecusaed t h e  c o n f i d e n t i a l  peyehological report, ind ica t ing  t o  the judge t h a t  

it contained "deVa8tatfng" evidence respect ing  aggravating circumstances. 

R2553. A180 i n  Mr. Henry's presence, but without a waiver of the pr iv i l ege ,  he 

diacueeed c o n f i d e n t i a l  comunicat iofle  regarding c a l l i n g  witnesaee, and t o l d  t h e  

judge t h a t  Mr. Henry w a s  angry at him. R2550-51. When the trial judge pointed 

ou t  t h a t  t h e  lawyer- client p r i v i l e g e  w a s  implicated, counsel made t h e  b i z a r r e  
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response t h a t  he w a s  not waiving t h e  p r iv i l ege ,  b u t  w a s  only "preserving t h e  

record."  Ft2557. I n  t h e  same breath  i n  which he waa denying waiver of t h e  

p r i v i l e g e ,  he f u r t h e r  diecussed h i s  conversatione w i t h  Mr. Henry. H. 

There waa no reason t o  breach t h e  lawyer- client p r iv i l ege ,  except perhapa 

t o  advance counsel ' s  own i n t e r e s t  agains t  a eubaequent collateral e l a h .  Thus, 

he wae serving h i s  own i n t e r e s t s  r a t h e r  than those  of t h e  c l i e n t .  The t r i a l  

judge did not i n q u i r e  whether Mr. nenry w a s  aware t h a t  t h e  lawyer- client 

p r i v i l e g e  wae being breached, and did not  inform him t h a t  he had a right to 

prevent  t h e  breach. The judge waa confronted w i t h  a s i t u a t i o n  i n  which counsel 

showed u n f a m i l i a r i t y  with t h e  na ture  of t h e  mi t iga t ion  proceaa. Defense counsel 

w a 8  apparent ly  unaware t h a t  the testimony of t h e  etato's witness Detect ive 

Corpion on t h e  motion to aupprsas raepect ing  Mr. Henry's genuine remorse was 

admiesible as mit igat ion ,  and no one told Mx. Henry of t h i e ,  BO t h a t  there wao 

no v a l i d  waver of t h i s  important mit iga t ing  evidence. Further ,  nobody told Mr. 

Henry (so t h a t  there w a s  no v a l i d  waiver) t h a t  t e a t h o n y  about h i s  work habi t s  

wae important mi t iga t ing  evidence. CounaeL'a remarke respect ing  t h e  psychologi- 

cal. report reflect t h a t  t h e r e  w a s  apparently psychological mi t iga t ing  evidence, 

and no one made clear t o  Mr. Henry t h a t  t h e  exper t  could not  be compelled to 

t e s t i f y  an cross examination concerning Mr. Henry'm vereion of t h e  k i l l i n g a  

under Parkin V. State, 238 So.2d 817, cert. denied 401 U.S. 974, 91 S.Ct. 1189, 

28 L.Ed.2d 322 (1971). No one pointed out  to Mr. Henry (for no one aeemed t o  

know) t h a t  evidence of p o e i t i v e  character t ra i t s  such as t h e  record diecloaes 

would also be a B O U ~ C ~  of mi t iga t ion .  No one pointed out  (for no one 8eetned t o  

know) that h i s  lack of a h i s t o r y  of violence and h i B  cooperation with the police 

w e r e  mi t iga t i an .  - 
- 

Under t h e  unique facta of t h i s  case, where defense counael ceased t o  act 

as an a t to rney ,  failed to make any independent invea t iga t ion  of mit iga t ing  

evidence, failed t o  inform Mr. Henry af v a l i d  mi t iga t ion  apparent on t h e  record 

( b u t  not  d iec losed t o  t h e  jury sa - v a l i d  mi t iga t ing  evidence) , and aought t o  

se rve  h i s  own i n t e r e s t  rather than that of h i s  c l i e n t ,  t h e  r e e u l t i n g  death 

eentencea are i l l e g a l .  The judge ehould have found out whether Mr. Henry wanted 
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t o  continue to be represented by counsel,  and, if he did, ehould have had the 

a t to rney  perform hie duty of i nves t iga t ing  and present ing  mi t iga t ion .  

3. Defense requested jurv  ine t ruc t ions  

A t r i a l  court judge has the duty t o  i n a t r u c t  t h e  ju ry  on the l a w  of t h e  

cam. F1a.R.Crirn.P. 3.390. The e igh th  amendment r equ i res  a higher s tandard of 

d e f i n i t e n e s s  than does t h e  Due Procesa Clause with reapect  t o  jury i n s t ruc t ion9  

i n  capital ca~ee. See Mavnard v. C a r t w r i a h t ,  108 8 . C t .  1857 (1988). Jury  

i n s t r u c t i o n s  which preclude t h e  cons idera t ion  of mi t iga t ing  evidence are 

improper. Hitehcock v. Duquer, 107 S.Ct. 1821 (1987). 

a. Mr. Henry'6 propoaed ju ry  ina t rue t ion  number 8 reads 88 followa: 

With regard t o  your. decis ion  t o  recommend l i f e  or death, 
t h e  Court hereby i n s t r u c t s  you that there is nothing 
which would suggeet t h a t  the deciaion to afford an 
individual  Defendant mercy v i o l a t e s  our Consti tut ion.  
You are e m p o w e r e d  to dec l ine  to recommend the penal ty  
of death even i f  you f i n d  one or more aggravating 
circumstances and no mi t iga t ing  circumetances. 

R2889. 

It  appears t h a t  t h e  cour t  denied t h i e  i n s t r u c t i o n  on t h e  ground t h a t  

counsel  could argue it for the jury ,  and t h a t  argument wae an adequate aubs t i -  

t u t e  for t h e  ina t rue t ion .  See the diaeuaaion a t  R2602-2604 and 2605-2606. 

The requeeted i n s t r u c t i o n  is a correct etatement of t h e  l a w .  The death 

penal ty  i e  no t  always c a l l e d  for even where t h e r e  are aggravating circumstancee 

and no mi t iga t ion  is found. 6ee Pi leon v. State, 493 So.2d 1019 (Fla. 1986) 

(death penal ty  d iepropor t ionate  i n  case of domeatic violence even where t r i a l  

c a u r t  properly found t w o  aggravating circumstaneee and no mi t iga t ing)  and 

R e m b e r t  v. State, 445 so.2d 337 (Fla.  1984) (death sentence improper where one 

aggravating factor and-no mi t iga t ing) .  accumulation of aggravating factore ie 

not enough: they must-be " s u f f i c i e n t "  to warrant t h e  death penalty. S921.141(3)- 

(a), Fla. Stat .  Mercy is a legitimate considera t ion  for t h e  j u r y  i n  capital 

sentencing. Parka v. Brown, 860 F.2d 1545, 1552-58 (10th C i r .  1988). 

Argument by counsel  i e  no s u b e t i t u t 6  for  correct j u r y  ins t ruc t iona .  Mell ins v. 

State,  395 so.2d 1207 (Fla.  4 t h  DCA 1981). 

The t r i a l  court e r r e d  by f a i l i n g  t o  i n s t r u c t  on t h i s  imsue. The j u ro r6  had 
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been i n s t r u c t e d  i n  the guilt phase t h a t  empathy could play no role i n  the 

verd ic t .  R2865. They could not h a w  t h a t  t h i e  i n s t r u c t i o n  did not  c a r r y  over 

i n t o  the penal ty  phase. The r e f u s a l  t o  g ive  t h e  requested i n e t r u c t i o n  on the 

role of mercy necessa r i ly  curtailed t h e  jury'a conaideration of t h i e  important 

iseue.  Hence, t h e  t r i a l  coultt'6 error w a s  p r e j u d i c i a l  under t h e  teachings  of,  

m, pitchcock v. nuuaer, 107 S.Ct. 1821 (1987). Admittedly, t h i s  Court 

rejected an i d e n t i c a l  i n s t r u c t i o n  in Mendvk v. S t a t e ,  545 $0.28, 846, 850 (Fla.  

1989), w r i t i n g  t h a t  "there is no requirement t h a t  a jury be i ne t ruc ted  on i t 8  

pardon power." Mr. Henry submits t h a t  Msndvk wae wrongly decided on t h i e  point .  

Apparently Wileon, R@mbert, and Parke were not brought to t h i s  Court 's  at ten-  

t i o n .  The j u r y  muet be ina t ructgd on t h e  l a w .  The l a w  is B e t  out  proper ly  i n  t h e  

ine t ruc t ion .  Hence the  i n s t r u c t i o n  ehould have been given. 

b. The t r i a l  cour t  also denied requested j u r y  i n s t r u c t i o n  number 6 ,  which 

waa aa followat 

The death penal ty  ia warranted only for t h e  moat 
aggravated and unmitigated of csimee. The l a w  doee not 
require t h a t  death  be impeed  in every convict ion i n  
which a p a r t i c u l a r  eet of facts occur. Thus, even though 
t h e  f a c t u a l  circumstances may jurr t i fy t h e  aentence of 
death  by e lec t rocu t ion ,  t h i s  does not  prevent  you from 
exerc ie ing  your reasoned judgment and recommending l i f e  
imprisonment without eligibility for parole for twenty- 
f i v e  ( 2 5 )  yeare. 

R2891. Again, t h e  t r i a l  cour t  refused t o  g ive  t h i e  i n e t r u c t i o n  on t h e  ground 

t h a t  it could be covered by t h e  argument of counsel. R2602-2603. 

Thie Court's decie ion i n  Alvord v. mate, 322 80.2d 533, 540 (Fla. 1975) 

amply j u s t i f i e s  t h i s  instruction. The r e f u e a l  t o  give the  i n e t r u c t i o n  conet i -  

t u t e s  r e v e r e i b l e  error. The other i n s t r u c t i o n s  do not make clear t h a t  under 

Florida l a w  t h e  t r i a l 3 u r y  may vote  for l i f e  imprieonment even where f a c t u a l  

circumetancee could j u s t i f y  a death aentence. Hence, t h e  ins t rue t iona  given 

precluded considera t ion  of t h i B  important area by t h e  jury.  In Mendvk thie Court 

disapproved of t h i e  ins t ruc t ion .  Mr. Henry contende that Mendv8 w a s  i ncor rec t  

for t h e  reasons  set ou t  regarding t h e  preceding ine t ruc t ion .  

c. The t r i a l  cour t  a l e o  refueed t o  g ive  defenae requemted i n s t r u c t i o n  

number 5 which is am followar 
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If you f ind ,  more l i k e l y  than not, t h a t  t h e  Defendant 
did not poeseee a deliberate i n t e n t  to kill, you are t o  
consider  t h a t  factor as a mit iga t ing  circumstance. 

R2892. The t r i a l  court  refueed t o  g ive  th iB  ine t ruc t ion  saying t h a t  t h e  j u r y  had 

convicted Mr. Henry o f  premeditated murder. R2602. 

The t r i a l  c o u r t  eimply etood t h e  l a w  on its head. A j u r y  i n s t r u c t i o n  muet 

be given if any evidence supports it. E.q. smi th  v. State, 424 So.2d 726 (Fla. 

1982). The theory  of defense w a s  t h a t ,  a t  moat, Mr. Henry w a e  a p a r t i c i p a n t  i n  

t h e  f e l o n i e s  which r e s u l t e d  i n  t h e  k i l l i n g s ,  80 t h a t  he wae at moet only guilty 

of fe lony murder. The ju ry ' e  ve rd ic t  does not neceesar i ly  reject t h i s  claim. 

I t  may be t h a t  t h e  j u r y  found him guilty only of felony murder. Hence, t h e  trial 

cour t ' e  reason for  refusing t h e  requeated i n a t r u c t i o n  was improper. 

The r e f u a a l  to gran t  the i n s t r u c t i o n  e o n s t i t u t e a  r e v e r e i b l e  error. I n  

Lockett v. Ohio, 438 U.S. 586, 608, 98 S.Ct .  2954, 57 L.Ed.2d 973 (1978), t h e  

death  sentence w a ~  set aside where t h e  death penal ty  a t a t u t e  did not provide f o r  

f u l l  cons idera t ion  of t h e  mi t iga t ing  f a c t o r  of lack of i n t e n t  to kill. H e r e ,  t h e  

r e f u s a l  t o  grant t h e  r e p e a t e d  ine t rue t ion ,  eapec ia l ly  when coupled with t h e  

improper i n s t r u c t i o n  tha t  felony murder, 28 without  more, w a e  an aggravating 

factor, gave t h e  j u r y  no clue t h a t  lack of i n t e n t  t o  k i l l  w a e  a mit igat ing .  

d. The trial c o u r t  refused t o  g ran t  defense ina t ruc t ion  number 2 which 

reada a0 followa: 

The State may not rely upon a s i n g l e  aapect of t h e  
of fenee  t o  es tab l i sh  more than a mingle aggravating 
circumatance. Therefore, if you f i n d  that: two or more 
of t h e  aggravating eircumetancea are supported by a 
single aspect of t h e  offense,  you may only coneider t h a t  
aa support ing d s i n g l e  aggravating circumetance. 

R2893. The t r i a l  court_gave t h e  following reaaon for denying t h i s  ina t ruc t ion :  

I see no cases cited and I'm not s u r e  how it would apply 
in t h i m  case a t  a l l .  I can see an argument t h a t  Mr. 
Raticoff could make and X t h i n k  it is inconeis tent .  1 
would deny t h a t  proposed ins t ruc t ion .  

-. 

R2600. 

The requeeted j u r y  i n s t r u c t i o n  w a s  a correct etatement of the l a w  under, 

e.q,, Provence v. state, 337 So.2d 783, 786 (Fla. 1976).  It ia t roub l ing  t h a t  

20 See Mr. Henry's argument at: po in t  I I . D . 2  below. 
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the judge, who had Mr. Henry's fate in his hande, wae unfamiliar with thie baeic 

principle of our capital law.29 If, as is manifeet, the trial court wae unfami- 

liar with thie principle of law, there is no way that the jury could have known 

about it. Hence, failure to instruct the jury on thie point WBB improper. It was 

prejudicial because the jury may have improperly doubled the avoiding arrest and 

premeditation aggravating factors. It: may also have improperly doubled the 

financial gain and premeditation aggravating factors. It alao may have impro- 

perly doubled the felony murder and financial gain aggravating factore. This 

Court should order a new eentencing hearing before a new jury. 

Admittedly in Mendvk v. State, 545 So.2d 846, 849 ( F l a .  1989) this Caurk 

found an identical instruction.nwnot to be an entirely correct etatement of the 

law under garcia v. State, 492 So.2d 360, 366 (Pla.), cert. denied, 479 U . S .  

1022, 107 S.Ct. 680, 93 L.Ed.2d 730 (1986), and the trial court properly did not 

give it." The cryptic mention of Garcia apparently referred t o  the following at 

page 366 of that opinion (footnotea omitted): 

... appellant arguee that the argument was improperly 
directed to the aggravating factora of heinous, atro- 
cioua and cruel, and cold, calculated and premeditated, 
factors that were not prslaented to the jury for its 
conaideration. We have examined the comments and agree 
w i t h  appellee that the commentm were directed at the 
aggravating factor that the murders were committed to 
kill witnessee in avoidance of arrest and prosecution. 
Evidence OK comments intended to show a calculated plan 
to execute all witneemas can also support the aggrava- 
t ing  factors of heinoue, atrocious and cruel and cold, 
calculated and premeditated. Aethe appellee point8 out, 
factB cannot be antiseptically packaged when presented 
to the jury. 

Theee remarks in Garcia dohot purport to overrule Provence. Garcia hae nothing 

to do with the Provence principle. It stand6 for the proposition that the &ate 

can argue the witneree elimination circumetance even where it is not seeking the 

premeditation circumetance. Mendvk wae wrongly decided on thie issue. 

B. Consideration of Aggravating Circumstances 

1. Statutory cirCurnstances found bv the court 

29 Thie may explain the trial court's errore in improperly doubling the 
aggravating circumatancea, as argued elsewhere in this brief. 
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The proeecut~r*s argument an the aggravating circumstance8 misled the jury 

ae to how they ehould be applied. The incorrect argument was not cured by the 

jury inetructions, and the two combined ensured erroneous application by the 

jury, depriving Xr. Henry of hie right to the reaeoned judgment of h i e  peera am 

to whether he ehould be condemned to death. Great care must be taken in defining 

aggravating circumstances for  the jury, and their incorrect application must be 

carefully avoided. Cf. Maynard v. Cartwriuht, 108 S.Ct .  1853 (1988). The 

oppoeite occurred at bar. Further, the judge's findinge are efroneoue. In fine, 

consideration of the circumstances below wan a hopeleee muddle. Thie Court 

should order a new sentencing hearing. 

a. Felony murder. 

Under Rniaht v. State, 338 So.2d 201 (Fla. 1976), the murder counts 

charged Mr. Henry with all theoriee of first degree murder. Hence he was charged 

with f irst  degree felony murder with areon ae the underlying felony. But the 

state abandoned this theory when the jury wae inetructad only on robbery as the 

underlying felony during the guilt phase. R2847. Accordingly, Mr. Henry wae 

acquitted of arson felony murder. Hence, uae of  an araon felony murder theory 

violates  double jeopardy under Delax, v. Duuuer, 890 F.2d 285, 310-311 (11th Cir. 

1989) (double jeopardy bare u ~ e  of felony murder aggravating circumstance where 

jury not inatructed on felony murder theory of guilt). 

In the penalty phase, the state abandoned the robbery felony murder 

theory. The proaecutor argued only an arson felofiy murder theory: 

Another aggravating circumstance that. you're gonna be asked to 
coneidar ie whether the crima, and when I speak about the crime, I 
mean Count I, the murder -- the first degree murder of Phyllie 
HarriPr and Count I1 I the f i r s t  degree murder of Janet Thermidor , wae 
during the coarmmdon of that crime, either ane of them, wae during 
the commission of an armon, and the defendant has been found guilty 
of areon and aaareon took place during the commiseion of the first 
degree murder of Janet Themidor, and the first degree murder of 
Phyllie B a r r i m .  

So, am to that 6eCOnd aggravating circumstance, I submit to you 
baraed on the teathony and the evidence that that: aggravating 
circumetance ham been proven'beyond a reasonable doubt. 

R2629-30. The judge instructed only on an araon felony murder theory: 

The crime for which the Defendant i e  to be sentenced wae committed 
while he was engaged in the commiesion of the crime of Arson; 
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R2879. 

Uae of arson as t h e  underlying felony v i o l a t e s  double jeopardy. Further ,  

t o  let the a t a t e  abandon the  areon felony murder theory  during t h e  guilt phaae 

and then r e e u r r e c t  it during t h e  penal ty  phaee v i o l a t e s  the teachings  of 

v. Arkansas, 333 U . S .  196, 68 S.Ct. 514,  92 L.Ed. 644 (1948) (due process; e t a t e  

may not awitch from one e t a t u t o r y  theory of g u i l t  at t r i a l  to another  on appeal) 

and p u e e e l l  v. United Statee, 369 U.S. 749, 768, 82 S.Ct. 1038, 8 L.Ed.2d 240 

(1962) (Notice Clauee; prosecution may not " s h i f t  its theory of criminality a0 

aa to t a k e  advantage of each paaeing v i c i s e i t u d e  of the trial and appeal"). 

The j u r y  had no way of knowing t h a t  t h e  proeecutor 'a argument and t h e  j u r y  

Lnetruction c o n e t i t u t a d  an abmdonment of t h e  felony murder circumatance. The 

j u r y ' s  cons ide ra t ion  of t h i e  circumstance could not have bean proper. 

The t r i a l  c o u r t  found: T h i s  circumetance LEI applicable ae it waa 

i nd ica ted  in t h e  defandant 'e own statement t o  police that he had jus t  robbed the 

store and set t h e  t w o  viet ime an fire ae they  remained i n  t h e  store." Ft2907. 

It was improper f o r  t h e  trial cour t  to f i n d  areon felony murder for the 

reasona set out above. Simi la r ly  it wae improper t o  f i n d  robbery felony murder 

where t h e  prosecution abandoned t h a t  theory during t h e  j u r y  penal ty  proceeding. 

Hence t h e  f ind ing  of t h e  felony murder circumetance w a s  Fmproper, 

There ie another  eighth amendment problem w i t h  use of t h i s  factor a t  bar.  

An aggravating circumetance v i o l a t e s  t he  e igh th  amendment un less  it genuinely 

narrow6 t h e  class of death e l ig ib le  persons. Zant v. Stenhene, 462 U.S. 862, 103 

Sect. 2733, 77 L.Ed.2d 235 (1983). The felony murder circumrtancs does not  nerve 

t h i e  function:  it makee a l l  who commit felony murder -- t h e  least aggravated 

form of f i r a t  degree Gurder  -- e l i g i b l e  €or capital punishment. Hence it is 

c o n s t i t u t i o n a l  only +where it app l i e s  t o  pereone convicted of premeditated 

murder. &g Lowenfield v. Phelpa, 108 S . C t .  546 (1988). 

The felony murder circumstance, when applied to unpremeditated murder, 

t u r n s  a mit iga t ing  circumstance i n t o  an aggravating circumekanca. Lack of 

prameditat ion is a mit iga t ing  circumetance. se% Lockett v. Ohio, 438 U.S. 586, 

608, 98 Sect. 2954, 57 L.Ed.2d 973 (1978) (death  eentence set aside where atate 
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death penalty statute did not provide €or f u l l  consideration of ,  int er &lie,  

mitigating factor of lack of intent to eauea death). The felony murder 

inetruction at bar, especially when combined with the court's refusal to 

inetruct on abaence of deliberate intent to kill ae mitigation, euffers fromthe 

vice condemned in Eockett .  Because the inetruction forbade consideration of a 

legithate mitigating cir~umetance,~~ it violated Hitchcock v. Ouuuer, 107 S.Ct. 

1821 (1987). Hence, this circumetance merges with the trial court.8 finding that 

the killings were cold, calculated, and premeditated, and thie citcumetance 

should be etricken under Provence v, State, 337 So.2d 783 (Bla. 1975) (improper 
31 to double aggravating clrcumetancee founded on same aspect of offense). 

b. Cold, calculated and premeditated 

i. The prosecutor argued: 

.... The laat aggravating circumstance that you are to consider, was 
t h i s  done in a cold, calculated fashion without any moral pretense 
or juetification. 

Now, BB I talked about also a while ago with the pecuniary gain, the 
robbery, could have committed a robbery that he was found guilty of, 
didn't have to go and do the reet. 

Phyllie Harrie was tied up, wrapped with material around her head, 
she waa abeolutely no threat, didn't prevent him from taking the 
twelve hundred and eixty-nine dollars. 

Janet Themidor, after that f iret  whaok with the hammer i m  on t h e  
flaor, defeneeleea, she waa no threat. Do you remember i n  her 
declaration that he hit her on the head, ehe fell, he took the 
money, and he could have gone, he could have left, but he did not 
leave. 

Now, here's a situation where he had a choice to kill or not to 
kill, not what wae neceeeary just to rob because that wae already 
done. Phyllie Harrie wae tied up, Janet Themidor wa0 defenseleee. 

So, the force neceseary to take that money had already been done, 
didn't atop theye, and Doctor Tate teetified that Janet Themidor 
warn hit at leart-three timee on the head, ehe didn't know with what, 

Of courae the point here ie not whether the evidence w10 insufficient 
to support premeditation. The point is that the jury Could rationally have 
rejected the etate'a theory of premeditation and found Mr. Henry guilty only of 
felony murder. 

30 

It appaare that the trial court judge wae ignorant of the Provence rule. 
He refueed the proposed defense instruction on thie topic on the ground that he 
was unaware of any authority for it. R 2600. See Mr. Henry's argument at point 
1X.D.l.d below. 

31 
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but it was coneistent with a hammer. We know it wae a hammer, and 
Phyllis Harrle was hit three t h e e  on the head. 
Those blow8 were sufficient, in and of them8elVeSf to k i l l  thoee 
ladies, but didn’t atop there. He had a choice, and he chose to 
ki l l . .  He poured a flammable substance, flammable l iquid on both 
those ladies, consciously lit a match, and set them on fire. 

What could be more cold and calculating without any moral justifica- 
tion than thoae acts? 

R2633-34. Thus the  prosecutor’s argument to the jury was that evidence, that the 

killinga were not neceeeary to the robbery, and that they were done conaciouely, 

wae aufficient to support this aggravating circumetance. 

The tr ia l  court‘s instruction did nothing to clarify the matters” 

The crime for which the Defendant is to be eentenced waB committed 
in a cold, calculated and premeditated manner without any pretense 
of moral or legal justification. 

R2880. 

As the prosecutor knew,  R2615, but the jurors did not (for neither he nor 

the judge told them), a heightened premeditation must be proved. Roqera v. 

State, 511 So.2d 526 (Fla. 1987). The state must prove “a careful plan or 

prearranged design to kill.” & at 533. It appears that the degree of 

premeditation involved should be commensurate with that involved in execution 

or contract killings. Garran v. State, 528 So.2d 353, 361 (Pla. 1988). 

Thie Court ha8 had difficulty in construing and applying t h i s  circum- 

stance. See Roaera (condemning prior applications of thim circumstance). Many 

caees 0how misapplication of this circumetanee by trial courts. It is likely 

that the jury fell into eimilar errors when trying to apply t h i s  factor. 

ii. The trial court found reepecting this circumstance: 

This circumstance ia applicable am evidenced by the 
guime [sia which the Defendant used to Lure Phyllie 
Harrie i n t o  the restroom and convince her to allow him 
to tie, blindfold and bound [e ic]  her. Although the 
Defendant was only a maintenance man and had been hired 
only four (4) weeka prior to the commieeion of t h i s  
offense, upon questioning the etore manager indicated 
that he had expressed a tremendous interest in learning 
about the cash register and the operations and proce- 

Admittedly , the court-appointed defense attorney epecif ically rejected 
the +ria1 cOultt*a offer to give a limiting inetruction. R 2615. Nsvertheleaa, 
it is clear that the prosecutor considered the standard instruction inadequate. - Id. (“MR. SATZ: We’ll, it*a a heightened premeditation, isn’t the same -- I 
mean, I don‘t care, I‘m just suggesting that, if the defense objects, fine.”). 
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durae of t h e  business. Notwithetanding t h e  other t h e f t  
related incidentci i n  t h e  Defendant's background, t h i s  
preoccupation w i t h  responsibilities which are t o t a l l y  
unre la ted  to t h e  Defendant's job desc r ip t ion  appear t o  
support  t h e  contention t h a t  a t  l e a e t  t h e  robbery if not 
t h e  subeequent murders were premeditated. Cer ta in ly  t h e  
element of t ime involved i n  committing these murders and 
t h e  methodical manner i n  which they were c a r r i e d  ou t  
leave6 little doubt of t h e  premeditation which w a e  
involved. A f i n a l  aspect of t h e  police inveettigation 
which w a e  never firmly eatabliehed w a s  t he  fact t h a t  t h e  
flammable liquid t o  douse both of t h e  v ic t ims prior t o  
t h e i r  being lit on fire had a mineral sp i r i t  baee which 
wae not characteristic of any of t h e  c leaning solvent8  
or o t h e r  compounds which w e r e  i n  t h e  store. T h i s  tende 
t o  suggest  that whatever t h i s  undetermined eubstance 
w a s ,  t h e  Defendant muet have brought it in from t h e  
o u t s i d e  with the premeditated i n t e n t  of uaing it t o  
cormit araon. The cold and ca lcu la ted  manner i n  which 
t h e  Defendant went back and f o r t h  between t h e  sites of 
t h e s e  murder6 as he accentuated t h e  individual  horror 
of each v ic t im*e  p l i g h t  and then gathered up t h e  
evidence and money and lef t  t h e  premises demonstrates 
t h a t  h i s  ac t ione  w e r e  d e f i n i t e l y  ca lcula ted .  

R2908-2909. 

This circumstance "wae intended t o  apply to execution and con t rac t -e ty le  

k i l l i n g s . "  Garron v. State, 528 so.2d 353, 361 (E'la. 1988). substantive due 

procese and equal pro tec t ion  require t h a t  a l a w  be r a t i o n a l l y  related to ite 

purpose. Reed v. Reed, 404 U.S. 71, 92 S.Ct. 251, 30 L.Ed.2d 225 (1971). se% 

also Moore v. C i t y  of E a s t  Cleveland, 431 U.S. 494, 97 S.Ct. 1932, 52 L.Ed.2d 

531 (1977). These p r i n c i p l e s  apply t o  cr iminal  enactmente. ge= State v. Walker, 

461 80.2d 108 (Fla. 1984) .  

It  is error t o  f i n d  t h i s  circumstance when t h e  evidence is 8usceptFbI.e t o  

conclusions other than t h a t  t h e  murder w a s  committed i n  EL cold, ca lcu la ted ,  and 

premeditated way. Harmon v. State, 527 So.2d 182, 188 (Fla .  1988). I n  f inding 

an aggravating factor, t h e  court cannot accept  theories uneupportad by t h e  

record. See s c u l l  v. State, 433 So.2d 1137, 1142 (Fla. 1988). 
- 

* *  

The t r i a l  court's f indinga reflect doubt about t h i s  factor. Mr. Henry's 

i n t a r e e t  i n  advancing himself i n  t h e  businese does not make t h e  k i l l i n g  cold, 

c a l c u l a t e d  and premeditated. Indeed, it l e d  t h e  t r i a l  c o u r t  t o  conclude only 

tha t  a t  l e a e t  t h e  robbery "if not t h e  rnubeequent murders" w a s  premeditated. 

Speculat ion about t h e  flammable liquid cannot eupport a f ind ing  of t h i s  

circumstance. Moving back and f o r t h  showe confueion rather than ca lcu la t ion .  

65 



This w a s  not  an execution or con t rac t  killing. Applicat ion of t h i s  

circumstance to t h e  f a e t e  at bar  e t r e t chee  t h e  circumetance f a r  beyond its 

o r i g i n a l  i n t e n t .  Hence i t e  app l i ca t ion  v i o l a t e e  subs tant ive  due process and 

equal protec t ion .  Such broad app l i ca t ion  also v i o l a t e s  t h e  s t a t u t o r y  and 

c o n e t i t u t i o n a l  r u l e  of strict const ruct ion  of provieions of criminal l a w .  

Because of t h e  specula t ive  nature  of t h e  trial cour t ' e  f indings ,  and 

becauee t h e  evidence doea not  show a eontrac t -s ty le ,  or e imi la r ly  premeditated, 

k i l l i n g ,  t h e  t r i a l  cour t  erred by f ind ing  t h i a  aggravating circumetance. 

c. Avoid arrest 

1. The prosecutor  argued: 

The next  aggravating circumetance, and t h e  f o r t h  [sic] aggravating 
circumetance for you t o  consider  ie whether t h e  f i r s t  crime and t h e  
eecond crime, t h e  f i r e t  degree murder of Phyllim Iiarria and t h e  
f h 8 t  degree murder of Janet  Thermidor w a s  t o  s l imina te  witnesses,  
in other wards, prevent or avoid a lawful arreet. 

What t h a t  means is t o  e l imina te  eomebodv who's aoina t o  t e a t i f y  
aaainst voq, and I submit t o  you t h a t  t h a t  aggravating circumetance, 
b a e d  on t h e  testimony and t he  evidence t h a t  hae been aduced [sic], 
has been proven beyond a reasonable doubt. 

R2631 (e.0.). The court*a i n s t r u c t i o n  tracked t h e  language of t h e  s t a t u t e :  

The crhe for which t h e  Defendant i e  t o  be sentenced wae committed 
for t h e  purpose of avoiding or preventing a lawful arreet or 
e f f e c t i n g  an escape from custody; 

R2879 

There muet be "strong proof of t h e  defendant 's motive," and it muet be 

" c l e a r l y  ehown t h a t  t h e  dominant or only motive f o r  t h e  murder w a s  t h e  

e l imina t ion  of t h e  witneeaes." Perry v. State, 522 S0.2d 817, 820 ( B l a .  1988). 

The mere fact t h a t  a witnee's i e  eliminated,  without more, is not enough to prove 

t h i a  circurnetance. Unfgrtunately, t h e  jury had no way of knowing t h i 0 .  ft had 

every reason t o  be l i eve  t h a t  t h e  prosecutbr 'a  argument c o r r e c t l y  summarized t h e  

l a w .  I t  is q u i t e  l i k e l y  t h a t  it fell i n t o  t h e  same error ae t h e  judge in Perry. 

-. 

ii. The t r i a l  c o u r t  found concerning t h i s  circumatance: 

The Court f i n d s  t h a t  t h i s  aggravating circumstance wae 
proven beyond a reasonable doubt because t h e  evidence 
ehowa t h e  Defendant caused t h e  deaths  of Jane t  Thermidor 
and Phy l l i a  Harr ie  under circumatances t h a t  w e r e  c l e a r l y  
unneceseary t o  completion of t h e  armed robbery 18 both 
v i c t h e  had a l ready been incapaci ta ted  by t h e  Defendant 
and t h e r e f o r e  t h e  k i l l i n g a  w e r e  c l e a r l y  done t o  avoid 

66 



having t h e  v ic t ims i d e n t i f y  Mr. Henry -- w a l l  known t o  
them a0 their co-worker ehould Mr. Henry later be 
apprehended for t h e s e  crhee. 

R2907. 

There was no evidence of motive. Mr. Henry told Nurae Manganiello and t h e  

police, i n  statements heavi ly  relied upon by t h e  proeecutor, t ha t  he did not 

know why he had k i l l e d  the women. That they k n e w  Mr. Henry doea not establish 

t h i s  circumatance. See Perry. Thie Court w r o t e  a t  page 820 i n  Perry t h a t  there 

must be s t rong  proof of motive, and it must be c l e a r l y  ehown t h a t  t h e  dominant 

or only  motive w a s  e l iminat ion  of t h e  witnesaes. See also Garron v. State, 528 

90.2d 3531  360 (Fla .  1988) (wtr ik ing  t h e  avoid arrest circumstance, although 

L .,tapdaughter v ic t im waa on telephone w i t h  operator aeking f o r  police when s h o t ) .  

I n  f ind ing  an aggravating circumatance, t he  cour t  cannot accept th9OKiea 

uni 3ipported by t h e  record. s c u l l  v. state, 433 S0.2d 1137" 1142 (Fla .  1988). 

Aggrwating circumstances r e f e r r i n g  t o  t h e  same aspect of t h e  crime can 

c O n B t '  tute only one fac to r .  Ses Provence v. State, 337 So.2d 783 ( B l a .  1976) 

(felony mufder and pecuniary gain). The t r i a l  cour t  refused t h e  requested ju ry  

i n e t r u c t i o n  on t h e  Provence r u l e  under circumstances ind ica t ing  t h a t  it did not 

undoretarad t h e  r u l e .  The c o u r t  used the eame aspecte of the crime t o  conclude 

t h a t  t h e  k i l l i n g  occurred for t h e  purpose of avoiding arreet and for concluding 

t h a t  t h e  murder war, cold, ca lcu la ted ,  and premeditated, Hence, t h i a  circumetance 

should be ntruck. Lt a100 should be s t r u c k  becaume t h e  purpose of avoiding 

arrest was not proven beyond a reasonable doubt. 

d. Financia l  ga in  

The prosecutor  argued t o  t h e  jury: 

Another aggravatag cx mumstance, t h e  t h i r d  aggravating circumstance 
which you're going t o  F7onaider is whether this crime, and when X say 
t h i e  c r i m e ,  I ' m  t a l k i n g  about  Count I, t h e  f i r &  degree murder of 
Phyl l i a  Harrie ,  and Count If, t h e  f i r e t  degree murder of Janet  
Thermidor, whether it Wa6 for pecuniary gain. 

Pecuniary ga in  meana financtal gain, and t h e  testimony t h a t  ham been 
aduced [sic] dur ing the couu~*e~i of t h i e  t r i a l  indica ted  t h a t  Robert 
Lavern Henry, for twelve launttred and eixty-nine dollars and twenty- 
e i x  cen te  killed Janet Them dor and P h y l l i e  Harrie ,  and I eubmit 
to you, the State haa proven "ha t  aggravating oircumstance beyond 
and to t h e  excluaion of every saaonable doubt. 

-630. The court'e i n e t r u c t i o n  simply :racked t h e  language of t h e  e t a t u t e :  
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The crime for which the  Defendant is to be sentenced was cammittad 
for financial gain; 

This was an incomplete and misleading statement of the law. This 

circumstance applies only "where the murder ie an integral step in obtaining 

some eought-after specific gain." Hardwick v. State, 521 80.28 1071, 1076 (Fla. 

1988). Financial gain muet be the primary motive for the killing. See Scull v. 

State, 533 S0.2d 1137, 1142 (Fla. 1988). Uiven the foregoing, it is likely that 

the jury fell into  the aame error as the judges in pardwick and Scull.J3 

The trial court wrote reepecting thie circumstance: 

This circumstance is applicable as it appear8 pecuniary 
gain was the predominant motive for these murders, 
although this goal could have apparently been easily 
achieved without the  Defendant resorting to injuring or 
burning either of the victims. According to the store 
records, the Defendant was believed to have taken 
$1,262.92 in cash ae a reeult of t h i s  ofienee. 

R2907. 

Thie finding ie contrary to the Hardwick. The trial  court found that the 

taking could have been easily achieved without the killinge. Hence, the killings 

were not  integral etepe in obtaining the money. 

The only evidence concerning motive came from Mr. Henry'e statements, upon 

which the proeecutor 80 heavily relied, in which he said that he did not know 

why he took the money, he had plenty of money. The court cannot rely on 

speculation in applying aggravating circumstances. Scull. The court's wording 

o f  ita finding ("it appeare pecuniary gain was the predominant motive") shows 

uncertainty and epeculatioh. The finding of this circumstance muet be etricken. 

Further, thie fknding ie canceled by the finding that the killing warn 

coarmitted for the purpose of avoiding arrest. Ae already noted, except where a 

law enforcement officer has been killed, the avoid arreet factor appliee only 

where the dominant or only motive wae the elimination of witneeaes. Perry. But 

here the trial court found that the dominant motive was financial gain. 

- 

7 -  

33 The proaeeutor made the same mistake. He conceded to the jury that the 
killings were unnecesaary to (and therefore not integral to) the robbery. R. 
2631, 2633-34. There wae no way €or the jury to know that t h i s  constituted a 
concession on this aggravating circumetance. 
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Addit ionally,  t h i a  circumstance merges with t h e  felony murder circum~ltanco 

where t h e  trial cour t  relied on t h e  f a c t  t h a t  there w a s  a robbery in f ind ing  t h e  

fe lony murder aggravating circumetance, '' ~ e e  Provenee. 

e. Especia l ly  wicked, e v i l ,  a t roc ioue  or c r u e l  

The t r i a l  court w r o t e t t  

I n  regards t o  P h y l l i e  Harris, t h e  most wicked pervareion 
which may have occurred, i f  indeed one can be s ing led  
ou t ,  i a  imagining what w a s  going through t h e  Defendant * a 
mind as he coddled Ma. Harris i n t o  be l ieving t h a t  he wae 
p ro tec t ing  her  from some bogue amed robbers while 
knowing f u l l  w e l l  t h a t  a f t e r  ty ing ,  bounding [sic] and 
bl indfold ing her he intended to repeatedly  crush her  
s k u l l  with the blower of a hammer and then e e t  her on 
fire. Without quest ion,  t h i a  c o n s t i t u t e e  an e s p e c i a l l y  
wicked, evil, a t roc ious  or cruel act. 

R2908. Thia f ind ing  was improper. 

A serioue problem in discuss ing t h i e  circumstance ie t h a t  t h e  casea axe 

"all over t h e  map," Nevertheless, t h i s  Court hae w r i t t e n  t ha t ,  with respect to 

thie aggravating circumstance, t h e  defendant 's  mindeet i e  never at iesue. Pow 

v. Stbte,  441 SQ.2d 1073, 1078 (Fla. 1984).35 Under Pone, t he  court'&! finding 

regarding Ma. Harris, based e n t i r e l y  on t h e  defendant 's mindeet, w a s  improper. 

The evidence wae t h a t  Ms. Harris cooperated i n  l e t t i n g  hereslf be t ied  up, 

al though she  complained t h a t  she w a s  being bound too t i g h t .  A f t e r  she  w a s  

bl indfolded,  she  wae h i t  her on t h e  head w i t h  a hammer w i t h  great force, and 

later aet on fire. Although the evidence wag t h a t  ehe was a l i v e  as of t h e  time 

t h a t  ehe wae m e t  on fire, it is most l i k e l y  that ehe wae unconscious at t h a t  

time, aince the hammer blows t o  t h e  head were so fo rce fu l  as t o  e p a t t e r  t h e  

w a l l 8  with blood. She w a s  probably rendered unconscious immediately. 36 

" As shown,-above, the a t a t e  abandoned i t 0  
underlying felony a t  t h e  guilt phase of t h e  trial.. 

theory  of areon as the 

35 Admittedly, i n  M i l l 6  v. State, 476 So.2d 1 2, 178 (Fla. 1985), t h i e  
Court w r o t e  t h a t  thia circumstance focuses on t he  " i n t e n t  and method- of the 
defendant.  T h i s  radical depar ture  from po in t s  out the  c o n s t i t u t i o n a l  
problems w i t h  t h e  application of t h i s  aggravating circumetance a8 diecurneed a t  
length  in point: II.T.4.b below. 

The medical examiner t e s t i f i e d  t h a t  one of the hammer blme was 
de l ive red  with s u f f i c i e n t  force to d r i v e  a sizable portion of t h e  s k u l l  i n t o  the 
brain. R 1661. 

36 
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Thie circumstance is raeerved for the "conacienceless or pitilase crime 

which ia unnecessarily torturous to the victim." Brown v. State, 526 80.2~3 903, 

906 (Fla. 1988). See alao Cook v. State, 542 So.2d 964, 970 ( F l a .  1989) ("This 

aggravating factor generally is appropriate when the victim i s  tortured, either 

physically or emotionally, by the killer.") It does not apply where the decedent 

ie unconscious or semiconscious. See Cochran v. State, 547 S0.28 928, 931 (Fla. 

1989) ("Nor can the dsfendant'e acte after the victim i a  unconacioua support 

this aggravating circumstance.") The crime must be "comanitted so as to cause the 

victim unnecessary and prolonged suffering." Browq at 907. f n  determining the 

exiatence of an aggravating circumetance, the trial court cannot accept theorise 

uneupparted by the record, -.Scull v. State, 433 So.2d 1137, 1142 (Pla. 1988) 

and Hamilton v. State, 547 So.2d 630 (Fla. 1989). 

From the foregoing, it was improper to find that the killing of Me. Harris 

was especially wicked, evil., atrocious or cruel. It appears that ahe warn quickly 

of inetantaneoualy rendered unconscioua by the harnmer blowe, ea that the 

aubeequent burning plays no part in application of t h i e  factor to her death. 

2. Nonatatutorv auaravation 

a. Guilt phase 

As shown at point 1.G of thie brief, the guilt phase waa infected with 

improper evidence and argument eliciting sympathy for Ma. Themidor, Ma. Harris, 

and their familiee. The prejudice carried over into the penalty phase, voiding 

Mr. Henry's etatutory and constitutional rights to a fair eentencing proceeding. 

Mrt, Henry incorporates into thier point the argument contained in point X.G. 

b. The PSI 

After the jury'cpenalty verdict0 were received, the trial  court ordered 

the preparation of ,a.pre-aentence investigation report (PSI) at the requeet of 

defense couneel. When the case came up for esntencing, the trial court warmly 

praised the report'e author for his thoroughness. R2681, 2690." 

The record does not reflect (and it meems unlikely) that the probation 
officer attended the trial. He obviously did not have a transcript of the trial, 
eince the transcript was not prepared until monthe later. Apparently, hia 
knowledge about the facta of the caae came entirely from police officere, etate 
witneaeee, and the families of Ma. Themidor and He. Barria. 

37 
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The PSI contains an entire section titled "Victim Impact." It states: 

Extent of Victimwe Loss of  Injury: According to the Medical 
Exminer'a report, both of the victims, Janet Themidor and PhyLlie 
Harris, died as a result of the multiple injuries they auetained in 
the comieaion of these offeneee. 

(Cont hued) 
Victimus Statemaat: 

Mrs. Vera Cox, the mother of Janet Thermidor, expreeead her feelings 
that the defendant should be puniehed for what he has done and 
ehould never be freed to do thie type of thing again. Mra. Cox 
recommends that the eubject receive the Death Penalty for his 
reeponsibility in her daughter's death. 

Eir. Bert Harris, the husband of Phyllis Harris, stated that he 
certainly feela that the jury's recommendation of the Death Penalty 
is appropriate in thia case as the defendant had obviously planned 
out w h a t  he waa going to do and waited for the opportunity to commit 
thin crime. Mr. Harris .was particularly inceneed by the  burning 
process which he deecribes ae totally unnecemaary. He stated that 
he and hie rife had previouely discusaedthe hypothetical poaaibil- 
ity that the store could one day be robbed, and ehe had agreed that 
ahe would willingly give up the money under those circumstancse, and 
believes Janet Themidor would have also. He also stated that he 
found it outrageous that the defendant has demonetrated no remofee 
or emotion for the appalling act which he ha8 committed. 

Extent of V i c t i m ' s  LOBS or Injuryt (Continued) 

Funeral expenses for Ma. Themidor totalled $4,460.00. Should the 
defendant be sentenced to terms of L i f e  in prieon and eventually be 
eligible for work Release, said payments ehould be made to the 
victim'e mother, Mrs. Vera Cox,  at 218 S.W. 3rd Street, Deerfield 
Beach, Florida. 

Similarly, reetitution in t h e  amount of $8,048.00 for the funeral 
and tranepoftation expensee involved in returning Me. Harris' body 
to her hometown o f  Spiri t  Lake, Iowa should be made to her hueband, 
Mr. Bert Harris, at 1102 Southeast Third Street, Apt. X2, Deerfield 
Beach, Florida. 
(Both victims' families have been referred to the Victim crime 
compensation Fund by t h e  Broward County State Attorney's Office far 
poeeible reimbursement of these monetary consideratione.) 

SR88-189. 

The PSI was a vmicle for the expreeaione of government agents in favor 

of the death penalty, Virtually all of these invoke victim eympathy: 

Deputy F i r e  Chief, Y i m  Ray of the Deerfield Beach Fire Rescue Unit, 
stated "Thie is aa grotesque of a thing a0 I've ever been involved 
in. It i e  unimaginable that one human being could do thie to 
another. A t  what paint one person could so totally dieaeeociate 
himself aa to be capable of committing such acts i a  totally beyond 
me. I definitely feel the Death Penalty is appropriate in this 
case. 

Miles McGrail, the first firefighter at the ecene, stated that he 
had to obtain psychological counseling to help him deal with this 
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expsrience and still goee to sleep thinking about it a year later. 
He atated that he feele the defendant deeerves exactly what he gave 
the victims, the Death Penalty. 

Juan Montalvo, of the Deerfield Beach Fire Reecue Unit, expresesd 
hia eympathy for t h e  families of the victime and stated that anyone 
capable of committing such cruel acts as these ehould definitely get 
the Death Penalty. 

Nr. Michael Balke, Regional Manager for Cloth World, stated that 
even a year later all employees are atill frightened about what 
happened and it has been very difficult to find people willing to 
work until cloeing time due to their paranoia. He recommends that 
the Court follow the Jury's recommendation and immse the Death 
Penalty upon the defendant. 

Another section, t i t l e d  "Court Officials Statements," containedr 

State Attorney: None: Agtached: 

Mr. Michael Sat8 stated that the act was despicable and that the 
photographs and facts of the case speak for themselves. As the Jury 
recommended, he feele that the Death Penalty ia appropriate and 
stated that he will never know how eomeone could do that type of 
thing to another human being. 

Law Enforcement: None: Attached: 

Detective Andrew Gianino stated that he feels t h e  defendant's 
actions were obviously not done at the apur of the moment ae the 
offenses demonstrate that they were premeditated in nature. We 
further stated that for the lack of mercy which the defendant had 
ahown for the victime and h i s  lack of remoree throughout the entire 
investigation and the  trial, he feels the Death Penalty i a  the only 
appropriate sentence in this caee. 

Detective Sergeant Thomas Murray of t h e  Deerfield Beach Police 
Department stated that in his thirteen (13) years of police work 
t h i a  wae the only case he has ever had reoccurring nightmaree about. 
He expreasad his feeling that he ham never seen or heard of a caee 
that he felt was more deserving of an eye for an eye type of 
eentencing. 

SR198. 

The monetary losses were also emphasized: 

Reetitution: No: YES; X (Specify amount, name, addresa, and how 
payable) Ae .previously stated, Mrs. Vera Cox incurred funderal 
expenees of $4,460.00 for her daughter, Janet Themidor. Should the 
defendant ever be eligible fo r  Work Release if aentenced to Life in 
prison, said payment6 to M ~ B .  Cox should be sent to Krs. Cox at 218 
Southweet Third Street, Deerfield Beach, Florida. 

Mr. Bert Harris, the husband of Phyllis Warria, incurred expeneee 
totaling $8,048.00 of which $4,048.00 were direct funeral expeneee 
and $4,000.00 in travel expenses t o  have hi0 wife*a body returned 
to her hometown of Spirit Lake, Iowa. Said payment8 ahould be sent 
to Mr. Harris at 1102 S.E. 3rd Street, Deerfield Beach, Florida. 

- -_ 
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The Cloth World etore incurred monetary loesea totaling [e ic ]  
$26,262.92 including $16,000.00 in fabric, other merchandiee and 
repairi, $9,000.00 in sewing machinee and $1,262.92 in caeh. Said 
Reefitution payable to Cloth World would sent to 330 South 60th 
Avenue, Hallandale, Florida. 

SR199. 

The PSI concluded with the following description and recommendation: 

The inetant offensem involve the premeditated, calculated and 
incredibly sadistic murders of two (2) of the defendant's innocent 
female eo-workers at a fabric atore after closing hours on the 
evening of November 2, 1987. By the defendant's own adraieeion to the 
police, he had deceived one of the victims, Phyllis Harris, age 53, 
into believing the etore wae in the procese of being robbed by armed 
men resulting in her allowing him to blindfold, tie and bound [sic] 
her to the stall in the menla reat room of the bueinese. The 
defendant committed the most atrocioue and brutal breach of this 
vFcthle truet imaginable by returning a ehort time later and not 
only striking the seated, bound and blindfolded victim repeatedly 
in the back of the head with a hammer but then ghouliehly returning 
a ehort t h e  later to douse her body with a flammable liquid and 
then Betting her on fire and burning her beyond physical recogni- 
t ion. 

The cold-blooded and calculated manner in whioh the defendant 
carried out these acts demonstrates a total lack of remoree or 
reconsideration [sic] of his actione ae well as an indeecribable 
insensitivity to both the physical and emotional euffaring he 
inflicted upon theBe victime. The defendant first bound and 
blindfolded Ma. Harris in the rnen'm rest room, went and obtained a 
hauuner from the etorage room and proceeded to the office & m a  which 
warn approximately 50 feet from the man's reat room to e t r i k e  the 
unsuspecting Hs. Harris at lsaet twice in the back of her head. As 
i f  this were not enough pain to have inflicted upon the victime, and 
deepite the fact that he had already robbed the store, he then 
methodically made h i s  rounde once more. He returned to Me. Themidor 
in the office and doueed her with a flammable l i q u i d  and eef her on 
fire and then returned for the third time to the men's rest room 
where the brutally beaten, bloodied and bound Me. Harria eat 
helpleee, hopelese and perhaps lifeleas on the floor. He than 
experienced hia grand finale of these disgusting and deepicable 
dieplaye of brutality and human degradation by douaing her with the 
flt!immable l iqu id ,  lighting another match, and setting her on fire 
also. 

sR200 - 
c .  The proeecutor's argument to the judge 

When the case came up for before the judge for eentancing, the prormcutor, 

a member of the Bar for over 20 yeare" and B distinguiehed elected public 

It cannot be claimed that the prosecutor was ignorant of the law 
governing capital casea. His argument throughout the penalty phase charge 
conference is filled with citatione to case l a w ,  and at record page 2619 he 
refers to his personal experience in capital litigation and familiarity with 
Eleventh Circuit precedenta. 

38 
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official, weighed in heavily with h i s  personal opinions about the  came. Hie 

initial argument covere 67 lines of tranracript, R2681-84, much of it involving 

diecusaion of eentancing on the non-capital offensea. Y e t  21 line0 -- almoet 
one-third of his argument -- ia devoted to personal opinions: 

These c r h e  are most despicable. I can't think of anymore [sic] 
heinous or atrocioua or cruel set of circumatancee in thie 
particular cage where two defeneelees ladiea ware hammered on the 
head, one t i e d  up and then set on fire to be burned alive. X just 
can't think of anymore [eic] gruesome set of circumstances, so cold 
and calculating and for the QbViOUS reaeona t o  eliminate these 
people, who Mr. Henry had worked with and from individuale that 
figured he just did it for greed, for money, I juat can't think of 
anymore [s ic]  aggravating eet  of circumatancee than thie cam. 

I certainly agree with the juries [eic] finding of guilt and 
certainly agree with the recommendation am to the death penalty. 

Weighing all capitol [sic] camem, 1: can't think of a more grievous 
one than that one. We would recommend, ae the jury recommended, as 
to Count I and ae to Count I1 the death penalty ae to each one of 
those counta, Your Honor. 

R2 683. 

d. Applicable law 

It i0 fundamental error to permit presentation of nonstatutory aggravating 

factore. Elledae v. State, 346 So.2d 998 (Fla. 1977). The character of the 

victims and t h e i r  familiea is an improper sentencing consideration in a capital 

came. Booth v. Marvland, 107 S.Ct. 2529 (1987), Graaeman v. State, 525 S0.28 833 

(Fla. 1 9 8 8 ) .  Admission of evidence about the killing's effect on othere violate0 

Elledae. Walton v. State, 547 So.Pd 622, 625 (Fla. 1989). Evidence of it0 effect 

on the decedent's co-workera and on law enforcement violate Booth. Jackson v. 

Duqner, 547 S0.2d 1197, 1999 (Fla. 1989). Arguments concerning the personal 

beliefs of police officers and the prosecutor are fundamental error in 

appropriate circumstamee. Rvan v. State, 457 S0.2d 1084 (Fla. 4th DCA 1984). 

Mr. Henry antiqipatee argument that, because there was no objection to the 

foregoing, review is foreclosed by Groseman and ite progeny. A review of 

Groserman, however, reveals that this Court there refused to apply Boot$ 

retroactively abaent an objectiori in the trial court. the diECU0SiQn in 

Jackeon v. Duciuer, 547 So.2d at 1198-99. In South Carolina v. Gathere, 109 8 . e .  

2207 (1989) the uae of victim sympathy evidence resulted in the reveraal of the 
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death sentence even though there W a 6  no objec t ion  to t h e  evidence. 

e. Discueeion 

Thie case is full of improper evidence, argument, and innuendo e l i c i t i n g  

eyrnpathy for t he  decedents,  t h e i r  families, t h e  state's w i t n e ~ e e s ,  and e t a t e  

agents .  Such evidence has been condemned i n  Booth and numeroue Florida easea. 

The PSI conterine exac t ly  t h e  sort of material held t o  r e q u i r e  r e v e r e d  in Booth. 

The t r i a l  judge's w a r m  p r a i e e  of the PSI's thoroughneas i n d i c a t e s  t h a t  he 

thought t h e  mattera set o u t  BO extens ively  i n  it were of great importance to 

h i e  sentencing decision.39 Mr. Henry is entitled t a  a new eentencing hearing. 

3. photoqraahe 

Mr. Henry ham argued a t  point 1 . H  above t h a t  t h e  t r i a l  cour t  erred by 

allowing i n t o  evidence var ious  photograph@ during t h e  guilt phaee of t h e  trial. 

Mr. Henry incorpora tee  i n t o  t h i e  p a i n t  the argument made t h e r e  and adds: 

Even if it wae not  error to admit t h e  photographs i n  t h e  g u i l t  pham, 

t h e i r  use  during t he  penal ty  proceeding requ i res  resentencing. Before the jury ,  

the praaecutor  ueed the photographs t o  make out hia  argument t h a t  t h e  k i l l i n g e  

were heinoue, atrocious, or cruel :  

NOW, X can etand up here and go through certain a d j e c t i v e s  in 
desc r ib ing  what happened to Jane t  Thermidor and Phy l l i e  H a r r i s .  I 
submit t o  you t h a t  a p i c t u r e  i a  worth a thaueand worde, b e t t e r  than 
I could ever  deeeribe,  and yau have viewed thaee  p ic tu res ,  t h e y " r e  
here for your considera t ion  t o  view once again as to what happened 
t o  theme l a d i e s .  

R2632. 

Thie  argument was hproper. The proeecutor may not i n v i t e  t h e  jury to 

imagine t h e  decedent 'e f i n a l  pain,  terror, and defenseleesneae. Bertolatti  vt  

State, 476 8 o . X  130, 133 (Fla. 1985) and Garran v. State, 528 So.2d 353, 358- 

59 (Fla .  1988). Evidence properly admitted in t h e  g u i l t  phase may not be uaed 

improperly In t h e  sentencing phaee. 868 south Carolina v. Gathers, 109 8 . a .  

2207 (1989) (death  sentence improper where proeecutox ueed i h m E I ,  admitted in 

g u i l t  ghaee, i n  improper manner during penal ty  phaea). The p r O B B C U t O l * B  

1 
- 

-- 

Indeed, t h e  t r i a l  cour t  went 60 far &a t o  adopt t h e  probation o f f i c e r ' s  
cu r i aue  u8e of "bound" for "bind" i n  h i e  sentencing order. Compare R 2908 ("to 
a l l o w  him to tie, b l indfo ld  and bound her")  with SR 200 ("allowing him t o  
b l indfo ld ,  t i e  and bound her").  

39 
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argument tended to arouae the passions of the jurore. The injuries eustained by 

Ma. Harris after mhe wae rendered unconseioue were irrelevant, as wae Me. 

Thenaidor's appearance after being treated at the hospital. The proeecutar*s 

argument was improper and prejudicial. It highlights why great care should be 

taken in the admission of such photographs in capital caaee. 

C. Accumulation of Errore 

It may be that this Court will find eome or all of the guilt iasuea raiead 

in thi& brief are harmlses. Mr. Henry argues that even if they were harmleee as 

to guilt they were not harmlees as to penalty. Mr. Henry submite that his 

statement8 to the police and Nurse Manganiello were independently prejudicial 

ae to penalty. In arguing that the killing of MS. Thermidor was heinouia, 

atrocious, or cruel, the prosecutor relied on Mr. Henry's statement that MB. 

Themidor begged him not to burn her. R2633. Mr. Henry'a statemente were the 

only source o f  much information about how the crirnea were committed. They had 

a powerful effect in reducing Mr. Henry's chancea of a life sentence. 

Me. Themidor's statements, especially her taped statement, had a 

devastating effect during the penalty phase. It would be impossible €or t h e  

jurora, hearing the tape, not to feel great sympathy for the woman. Further, the 

statements served to support several of the aggravating circumstances. 

The failure to instruct on duress as a defenee carried over i n t o  the 

penalty phaee -- the jury had no way of knowning that durese could knock out or 
Dubatantially dimiaiah the aggravating eircumatancee ueed at bar. 

The falee argument 80 to when the amount stolen wile known, and the 

improper argument about the Marine CorpB, went to negate the theory of defense, 

which would have elignated or diminished the aggravating cireumatancea. 

The prejudicial effect of other guilt phase errora ie diacueeed elsewhere 

in thie brief. 

The guilt phase errom deprived Mr. Henry of hie etate and federal 

constitutional rights to be free of cruel and unusual punishment. 

D. Conatitutionality of the Florida Death Penalty Statute 

A capital sentencing echeme is constitutional only to the extent +hat it 
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is s t ruc tu red  t o  avoid f r e a k i s h  or  a r b i t r a r y  app l i ca t ion  of t h e  death penalty.  

- See Furman v. Ceoraia, 408 U.S. 238, 92 8.Ct. 2726, 33 L.Ed.2d 346 (1972). Mr- 

Henry arguea t h a t ,  s ince  P r o f f i t t  V. Flor ida ,  428 U.S. 242, 96 S.Ct. 2960, 49 

L.Ed.2d 912 (1976), t h e  opera t ion  of sec t ion  921.141, Florida S t a t u t e s ,  ha8 

promoted f reak i sh  and a r b i t r a r y  app l i ca t ion  o f  t h e  death penalty.  I n  P r o f f i t t ,  

t h e  c o u r t  held that the statute, a m  writ ten  could be eonsietent: w i t h  the e igh th  

amendment. The Court did not contemplate t h e  regremaion toward a r b i t r a r y  

application t h a t  has Q C C U r r e d  e ince P r o f f i t t .  

Rather than being reaerved f o r  t h e  moet coneciencelese and pi t i leee  

c r h i n a l s ,  t h e  Florida death penalty is reserved for t hose  with lawyers 

unfamil iar  with t h e  law, and for  those  tried by improperly ine t ruc ted  j u r i e s .  

I t  ie seldom meted out c o r r e c t l y ,  much l e e s  even-handedly i n  t h e  t r i a l  cour t s ,  

and F lo r ida ' e  a p p e l l a t e  review system simply fails t o  comply wi th  t h e  dictatea 

o f  P r o f f i t t .  That statutory aggravating elrcumetancee are poorly defined,  are 

a r b i t r a r i l y  applied, and exclude t h e  cons idera t ion  of mit iga t ing  evidence. 

1. The l u r v  

a. Standard j u r y  i n s t r u c t i o n s  

The j u r y  playa a c r u c i a l  role i n  capital eentencing. X t ~ l  penalty v e r d i c t  

carriee great weight. Neverthaleae, t h e  jury i na t ruc t ione  are such be to aeaure 

a r b i t r a r i n e s s  and to maximize d ioc re t ion  i n  reaching t h e  penalty verd ic t .  

i. Heinous, atrocious, o r  c r u e l  

Pam P. Stete, 441 So.2d 1073 ($la. 1984) bars jury i na t ruc t ione  l i m i t i n g  

and de f in ing  the "heinoue, a t roc ious ,  or c rue l"  circumstance. Thi8 assure8  i t a  

a r b i t r a r y  app l i ca t ion  of I n  v i o l a t i o n  of t h e  dictatee of Mavnatd v. Cartwriuht, 

108 S.Ct .  1853 (1988G Since, as shown below, t h i s  Court has been unable t o  

apply t h i s  circumstance cone i s t en t ly ,  there is every Likelihood t h a t  j u r i e s ,  

given no d i r e c t i o n  i n  i t s  use, apply it a r b i t r a r i l y  and f reakiehly .  

ii. Cold, ca lcu la ted ,  and premeditated 

The 8ame applies t o  the "cold, ca lcu la ted ,  and premeditated" circumetance. 
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The etandard inetruction simply tracks the ~tatute.~' Since the etatutory 

Language ie subject to a variety of conatruetione, the absence of any clear 

etandard instruction ensure0 arbitrary application. Mr. Henry is aware that t h i s  

Court haa written that Mavnard doee not apply to t h i 0  aggravating circumetance. 

Xn Dauuhertv v. State, 533 So.2d 287 (Fla. 1908), this Court wrote at page 288: 

We find Maynard inapplicable becauee [the heinousneee] 
aggravating factor was not found in this case, and 
therefore need not  addreas its applicability in other 
circumstances. 

In Jonee v. State, 533 So.2d 290 (Pla. 1988), this Court wrote at page 292 

that it rejected varioue arguments raised by the appellant, including: 

5 ,  An argument grounded on Maynard v. cartwriaht, - 
W.S. -, 108 s.ct. 1853, 100 L.Ed.2d 372 (1988), that 
the jury instruction with respect to whether the murder 
waa committed in a cold, calculated, and premeditated 
manner was overbroad. Maynard dealt with the validity 
of a jury instruction involving the definition of 
heinow, atrocioua, and cruel. Because JoneB' killing 
wa0 not found to be heinous, atrocious, and cruel, 
Mavnard is inapplicable to th i e  case. 

In Brown v. State, 15 F.L.W. S165, 5166 (Fla. Mar. 22, 1990), thie Court wrate: 

Based on Maynard v. Cartwriqht, 108 S.Ct. 1853 (1988), 
Brown also argues that the etandard instruction an the 
cold, calculated, and premeditated aggravating circum- 
stance is unconstitutional. In Mavnard the court held 
the Oklahoma instruction on heinous, atrocious, and 
cruel unconetitutionally vague becauee it did not 
adequately define that aggravating factor for the 
eentaneer (in Oklahoma, the jury). We have previously 
found Mavnard inapposite to Florida's death penalty 
sentencing regarding this atate's heinous, atrociouta, 
and cruel aggravating factor. Smallev v. State, 546 
So.2d 920 (Fla. 1989). We find Brown's attempt to 
transfer Maynard to thie etate  and to a different 
aggravating factor mieplaced. See Jonea v. Duaaer, 533 
So.2d 290 (Fla-. 1988); Dsuahertv v. State, 533 S 0 . 2 8  287 
(Fla. 1988). We therefore find no error regarding the 
penalty instructions. -_ - 

Thie issue merite more analyaia than it has received. In Smallev, t h i s  

Court did not write that Maynard does not apply to Florida. It rejected a jury 

instruction claim on the ground that the ieerua waB not preserved in the trial 

" The instruction is: "The crime €or which the defendant is to be 
eentenced wae committed in a cold, calculated and premeditated manner without 
any pretense of moral. or legal justification." Thia instruction and the others 
diecuased in this section are taken from Weat'a Florida Criminal Laws and Rulea - 1990, at 859. 

78 



courtl and wrote t h a t  F lo r ida ' e  helnoueneas aggravator w a s  not  f a c i a l l y  

uncone t i tu t iona l  under Maynard becauee t h i a  Court had given it: a narrowing 

conet ruct ion .  Smallev does not hold t ha t  t h e  judge need not i n e t r u c t  t h e  jury 

c o r r e c t l y  on t h e  l a w  i n  a capital eentencing proceeding. Even though the j u ry  

i s  not  t h e  u l t ima te  eentencer, its penalty v e r d i c t  i e  of great importance. The 

cruel and Unusual Punishment clausee of t he  state and federal cone t i tu t ione  

r e q u i r e  accura te  jury i ne t ruc t iona  during the sentencing phaee o f  a capital  

caae. Hitchcock v. Duqqer, 107 S.Ct. 1821, 1824 (1987) (aentenee improper 

where " the  advisory ju ry  W ~ E I  i ne t ruc t sd  not to eonEider, and t h e  sentencing 

judge refused to consider ,  evidence of nonstatutory mi t iga t ing  circumstancee").  

since t h e  Const i tu t ion  requiree accura te  ina t ruc t i ans ,  the quest ion 

beeomee whether t h e  Florida standard jury i n s t r u c t i o n  on thie circumetanca 

eatiafise t h e  s t r i n g e n t  requirements of t h e  Cruel and Unueual Puniahment 

clauaee.  The standard i n s t r u c t i o n  t r acke  t h e  e t a t u t e .  Thie very Court haa been 

misled by t h e  vague e t a t u t o r y  language i n t o  applying t h i s  circumetanca too 

broadly. 8ee Rogers v. State, 511 80.2d 526 (Fla. 1987) (condemning prior 

conet ruct ion  a8 too broad). Jurors  are prone to like errors. The etandard 

i n e t r u c t i o n  i n v i t e 8  a r b i t r a r y  and uneven appl ica t ion .  I t e  usfa (and its approval 

by t h i e  Court) nece8aaril.y r e s u l t s  in improper app l i ca t ion  i n  case after caae. 

iii. Felony murder, avoid a r r e a t ,  and f i n a n c i a l  ga in  

A0 already argued a t  Pa in t  1I.D.l.c and IX.D.2 of this brief, t h e  atandard 

j u r y  i n e t r u c t i o n  on t h e  felony murder aggravating circumstance is unconatitu- 

t i o n a l .  As argued at po in t  Xf.F, t h e  etandard i n e t r u c t i o n s  on avoid arreat and 

f i n a n c i a l  ga in  are s i m i l a r l y  improper. 

b. Majori ty v e r n c t a  

The F lo r ida  .sentencing scheme is aLao inf i rm beeauae it places great 

weight on margins f o r  death ae  slim aa a bare majori ty.  A v e r d i c t  by a bare  

major i ty  v i o l a t e s  due process and t h e  Cruel and Unusual Puniehment Clauee. 

Accepting for t h e  purpose of argument t h a t  t h e r e  i e  no f e d e r a l  conet i tu-  

t i o n a l  r i gh t  t o  a j u r y  i n  capital sentencing, Mr. Henry argues t h a t  the  Florida 

79 



right t o  a jury'' must be administered i n  a way t h a t  does not  v i o l a t e  due 

process. 3. Andere v. Cal i fo rn ia ,  386 U.S. 736, 87 S.Ct. 1396, 18 L.Ed.28 493 

(1967) (although t h e r e  ia no c o n s t i t u t i o n a l  r i g h t  t o  appeal, state l a w  right t o  

appeal must be administered i n  compliance with due proceee). 

A guilty v e r d i c t  by less than a "aubatant ia l  majori ty"  of a 12-member j u r y  

is so u n r e l i a b l e  an to v i o l a t e  due process. Johnson v. Louisianq, 406 U.S .  

356, 92 S.Ct .  1620, 32 L.Ed.2d 1523 (1972), and Buwh v. Louisiana, 441 U.S. 

130, 99 S.Ct. 1623, 60 L.Ed.2d 96 (1979). It etande to reason t h a t  the eame 

p r i n c i p l e  appliee t o  c a p i t a l  sentencing 80 t h a t  our s t a t u t e  i p I  unconet i tu t ional  

because it au thor izes  a death v e r d i c t  on t h e  basie of a bare major i ty  vote. 

Mr. Henry concedes that .  in Alvord v. State, 322 So.2d 533 (Fla .  1975), 

t h i e  Court rejected t h e  contention t h a t  a penal ty  v e r d i c t  €or death  muat be 

unanimoua. See alao James v. State, 453 So.2d 786 (Fla. 1984) and Fleming v. 

State, 374 So.2d 954 (Fla. 1979) (both following Alvord without ana lys ie ) .  I n  

Alvard, t h i a  Court d id  not  s p e c i f i c a l l y  decide t h e  separate iesua  of whether a 

bare major i ty  v e r d i c t  was c o n s t i t u t i o n a l .  The aubsequent a u t h o r i t y  of pusch 

ehowe tha t  a v e r d i c t  by l e a s  than B aube tan t i a l  major i ty  v i o l a t e s  due proceee. 

I n  Burch, In deciding t h a t  a v e r d i c t  by a j u r y  of s ix  muet be unanhoue,  

t h e  Court looked t o  t h e  practice i n  t h e  varioua states in determining whether 

the a t a t u t e  wae c o n s t i t u t i o n a l ,  i nd ica t ing  t h a t  an anomalous practice v i o l a t e a  

of due process. similarly, i n  deciding Cruel and Unusual Punishment claFme, t h e  

Court w i l l  look to t h e  practice of t h e  various etates. See, e.a., Solem v. H e l m ,  

463 U . S .  277, 103 S . C t .  3001, 77 L.Ed.2d 637 (1983), Thompson v*  Oklahoma, 108 

S . C t .  2687 (1988), and Coker v. Ceorqia, 433 U.S. 5 W 1  97 S . C t .  2861, 53 L.Ed.2d 

982 (1977). Among a e  e t a t e a  employing j u r i e s  i n  capital  sentencing, only 

F lo r ida  allowa a death penal ty  verdict by a bare majori ty.  

C .  Advisory role 

The standard ine t ruc t ione  do not inform t h e  ju ry  of t h e  great importance 

" The r i g h t  to a j u ry  i n  c a p i t a l  sentencing prsdatee  the 1968 conat i tu-  
t i o n  and i e  therefore incorporated i n t o  article I, eect ion  22, Florida 
Const i tu t ion .  Cf. Carter V. State Road Dent., 189 so.2d 793 (Bla. 1966). 
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of i t a  penal ty  ve rd ic t .  I n  v i o l a t i o n  of t h e  teaching@ of Caldwell v, Mia@ ISIIiD- 

pi, 472 U . S .  320, 105 S.Ct. 2633, 86 L.Ed.2d 231  (1985) t h e  j u r y  is told that 

its v e r d i c t  i a  j u e t  "advimry."  

2. Counsel 

A l m o s t  every capital defendant has a court-appointed a t torney.  The choice 

of t h e  a t to rney  i e  t h e  judge's -- t h e  defendant has no eay i n  t h e  matter. The 

defendant becomes the vic t im of t h e  ever- default ing capital defense at torney.  

Ignorance of t h e  l a w  and inef fee t ivenesa  have been t h e  hallmarke of 

counsel  i n  Florida capital casea from the 1970's through t o  t h e  preeent. e, 
e.a . ,  Elledse v. State, 346 So.213 998 (Fla. 1977) (no objec t ion  to evidence of 

nonsta tu tory  aggravating c i rcpnetance) ,  Groseman v. State, 525 S0.2d 833 (Fla. 

1988) (no ob jec t ion  t o  v ic t im impact information forbidden by e igh th  amendment), 

Barclav v. Wainwriqht, 444 So.2d 956 (Fla. 1984) (couneel acted under actual 

c o n f l i c t  of i n t e r e a t  i n  1977 appeal, to appellant'e det r iment) ,  Futherford v1 

State, 545 So.2d 853 (Fla. 1909) ( f a i l u r e  t o  ob jec t  to improper evidence used 

t o  support aggravating factor), piddleton v. Duaa er, 849 F.2d 4 9 1  (11th cir, 
1908) (failure t o  develop and preeent  mi t iga t ing  evidence),  Snaziano v. $tate, 

545 So.2d 843 (Fla.  1989) (failure to assert grounde i n  f i r s t  motion for post- 

convic t ion  relief), Alvord v. Duaaer, 541 S0.2d 598 (Fla .  1989) (failure to  

argue and preaent  nonsta tu tory  mi t iga t ing  evidence i n  1974 t r i a l ) ,  Atkine v. 

Duaaer, 5 4 1  So.2d 1165 (Fla. 1989) (premminq that appellate couneel w i l l  

purposely f a i l  t o  present  arguable i a suee ) .  O f  courme a complete list would fill 

a volume. The q u a l i t y  of counsel i e  ao sadly s t r a i n e d  t h a t  t h i a  Court hae 

excor ia ted  appellate capital a t to rneys  ae a c l a s s  f o r  f a i l i n g  to Berve t h e i r  

c l i e n t e  by f i l i n g  brikiie containing "weaker arguments." Cave v. State, 476 S0.2d 

180, 183, n.1 (Bla, 1985) ("ne i the r  t h e  i n t e r e e t a  of t h e  c l i e n t s  nor the 

judicial syetem are aerved by t h i e  t rend") .42 

F a i l u r e  o f  the eourta t o  aupply adequate counael i n  capital caaes, uae of 

See also Roae v. Duaaer, 508 So.2d 321, 325 (Ela. 1987) (appellate 
counsel  "has either not  clearly read t h e  record or ha0 not accura te ly  presented 
i ts  con ten t s  t o  thie Court") .  

42 
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judge-created inadequacy of couneel ae a procedural bar t o  review on t h e  merite 

of c a p i t a l  claims cause f reak i sh  and uneven app l i ca t ion  of t h e  death penalty. 

Notwithstanding t h i e  hie tory ,  o u r  law makes no provieion assur ing  adequate 

counsel  in capital casee. The f a i l u r e  t o  provide adequate couneel aeeures uneven 

a p p l i c a t i o n  of t h e  death penal ty  i n  v i o l a t i o n  of t h e  Consti tut ion.  

3. The trial iudae 

a. The role of t he  judge 

The t r i a l  cour t  ha8 an ambiguous role in Our capital puni.Bhmenk eystem. 

On t h e  one hand, it ie l a r g e l y  bound by t h e  jury 'e  penal ty  v e r d i c t  under, e.urr 

Teddar v. State, 322 S0.2d 908 (Bla. 1975).  On the other, it ie considered t h e  

u l t ima ta  eentencer 80 t h a t  conp t i tu t iona l  erroris i n  reaching t h e  penal ty  v e r d i c t  

can be ignored under, u, smallov V. State, 546 80.2d 720 (Fla. 1989). Thie 

ambiguity and like probleme prevent evenhanded app l i ca t ion  of t h e  death  penalty,  

As an i n i t i a l  matter, trial court judge6 do not meem t o  be up t o  t h e  

deInand8 of capital l i t i g a t i o n .  Far inatance,  t h e  f i r a t  quarter of the four teenth  

volume of Florida Law Week report6 seven direct appeals from death sentences. 

I n  & of t hose  aeven cases, t h i s  Court wae compelled t o  reverae  by t r i a l  cour t  

errors, notw4thetanding the etrong appellate preampt ione  against r eve r sa l .  And 

it ie small wonder t h a t  our  conecientioue t r i a l  judges are i n  t rouble .  Our 

capital punielunent a t a t u t e  is couched i n  such vague terms as to c o n s t i t u t e  a 

maze of trap6 for t h e  unwary, and t h e  courts are ill eerved by a t torneye  of 

doubtfu l  competence or profeeaionalisrn. 

Since  t h e  trial. judge is l a r g e l y  bound by t h e  ju ry ' s  recommendation, the 

g r e a t  l ike l ihood  of error b u i l t  i n t o  t h e  penalty ve rd ic t  procedure (improper 

standard i n e t r u c t i o n C a n d  t h e  l ack  of competent a t to rneys  to challenge them) 

becomee a great l i ke l ihoad  of error by t h e  judge bound by t h e  j u r y ' s  verdict .43 

That our Law forbids special v e r d i c t s  as t o  t h e o r i e s  of homicide and a6 

For example, if t h e  t r i m 1  cour t  g ives  t h e  vague standard ine t ruc t ione  
on "hrinoua, atrocioue or c rue l"  and "cold, calculated, and premeditated," and 
defense counsel  (ae is t y p i c a l )  fails t o  object, there is & s u b e t a n t i a l  
l ike l ihood  of j u r y  error i n  the app l i ca t ion  of t h e s e  standards t o  s i t u a t i o n s  t o  
which they should not apply. Y e t  t h e  t r i a l  judge is p r e t t y  much bound by a 
r e e u l t i n g  improper death ve rd ic t .  

43 
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to aggravating and mitigating circumetancee makee problematic the judge's role 

in deciding whether to override the penalty verdict. The judge ha0 no clue of 

which factors the jury coneidered or how it applied them, and has no way of 

knowing whether the jury acquitted the defendant of premeditated murder (so that 

a eentancing order finding of cold, calculated and premeditated murder would be 

Fmproper), or whether it acquitted him of felony murder (so that a finding of 

killing during the course of a felony would be inappropriate) .44 Similarly, i f  

the jury faund the defendant gui l ty  o f  felony murder, and not a€ premeditated 

murder, application of the felony murder aggravating circumstance would fail to 

serve to narrow the class of death e l ig ib le  persons a8 required by the eighth 

amenbent under, e.q., Lowenfield v. Phelpa, 108 S.Ct. 546 (1988). 

b.  The Florida judicial system 

Like other Southern atates, Florida haa an unfortunate hietory of racial 

diecrimination in the judiciary. The raeult ie racially discriminatory appllca- 

tion o f  the law." Florida'e eyetem of at-large judicial election6 in large 

judicial circuite perpetuates t h i e  hietory in violation of the E q u a l  Protection 

and Due Proceee Clauses of the state and federal conetitutione. The U.S. 

Department of Juetice hae ruled that the Qeorgia judicial syetem violatee the 

COnBtitUtion in the ~ama way. Georaia'e Wav of Electina Judaee Xs Overturned bv 

U.S. a0 Biased, N.Y. Times, Apr .  27, 1990, at 1, col. 1. 

Additionally, impoeitian of the death penalty by elected judges beholden 

to sgecial interest groups (such aa police benevolent associatione) who help 

them get elected violates the Conetitution. spasiano v. state, 468 U . S .  447, 

475, n. 14, 104 S.Ct. 3154, 82 L.Ed.2d 340 (1984) (Stevena, J., concurring in 

part and diaeenting is part). 

Delar, v. Duuqer, 890 F.2d 285 (11th C i r .  1989) (double jeopardy 
precluded UBB of felony murder aggravating circumstance where it appeared that 
defendant waa acquitted of felony murder at first trial). 

'' A telling example is set out in Justice Buford's 
concurring opinion in Watson v. Stone, 148 Fla. 516, 4 So.2d 700, 
703 (1941) in which he remarked that the concealed firearm statute 
"was never intended to be applied to the white population and in 
practice has never been so applied." 

44 
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4 .  Appellate review 

a. Proff i t t :  

I n  P r o f f i t t  v. F lor ida ,  428 U.S. 242, 96 S.Ct. 2960, 49 L.Ed.2d 913 (Fla. 

1976), t h e  p l u r a l i t y  upheld Florida'e capital puniehmant scheme in part because 

s ta te  law required a heightened l e v e l  of appellate review: 

The s t a t u t e  provides for automatic review by t h e  Suprema 
Court  of Florida of a l l  cases i n  which a death sentence 
haa been imposed. S921.141(4) (Supp. 1976-1977). The l a w  
differs from t h a t  of Georgia i n  t h a t  it does not  r equ i re  
t h e  court to conduct any apecific form of review. Since, 
however, the t r i a l  judge muat j u e t i f y  t h e  imposition of 
a death  sentence w i t h  w r i t t e n  f indinge,  meaningful 
a p p e l l a t e  review of each euch sentence is made poaeible  
and the Supreme Court of Flor ida  like its Georgia 
counterpar t  coneiders  i ts  €unction t o  be t o  "[guarantee]  
t h a t  t h e  [aggravating and mi t iga t ing]  reasons present  
i n  one case will reach a similar r e a u l t  to t h a t  reached 
under similar circumetancee i n  another Case. If a 
defendant is sentenced to die, f h i e  Court can review 
t h a t  caae  i n  l i g h t  of t h e  o the r  decisione and determine 
whether or  not  t h e  puniehment ie too grea t .  " 
Dixon, 283 So.2d 1, 10 (1973). 

State v. 

420 U.S. a t  

- Id. 252-53. 

250-251, 

The Florida capital- sentencing procedurere thus 0-k t o  
i s e u r e  t h a t  t h e  death penal ty  w i l l  not  be impoaed in an 
a r b i t r a r y  or capricious manner. Moreover, to t h e  ex ten t  
t h a t  any risk t o  t h e  cont rary  e x i e t s ,  it is minimized 
by Flor ida 'e  appellate review system, under which t h e  
evidence of t h e  aggravating and mi t iga t ing  circumatances 
is reviewed and reweighed by t h e  supreme Court of 
Florida "to determine indeuendentlv whether t h e  immei- 
t i o n  of t h e  u l t ima te  penai ty  is wkranted ."  Sons& v. 
State, 322 S0.2d 481, 484 (1975) .  

Fina l ly ,  t h e  Flor ida  a t a t u t e  hae a provieion designed 
t o  a m u r e  t h a t  t h e  death penalty will not be imposed on 
EL capr ic i aue ly  selected group of convicted defendants. 
The Supreme Cour t  of Florida reviewe each death eentenee 
to ensure  t h a t  similar r e a u l t a  are reached i n  eimilar 
eases. "._ 

Nonethelear t h e  petitioner attacks the  Florida appellate 
review proceer because t h e  role of the Supreme Court of 
Florida i n  reviewing death sentencee ie necessa r i ly  
sub jec t ive  and unpredictable.  While it may be t r u e  t h a t  
t h a t  cour t  has not choeen to formulate a rigid ob jec t ive  
test as its standard p f  review for a l l  cases, it does 
not  follow t h a t  t h e  app&llate review proceee ie inef fec-  
t i v e  or a r b i t r a r y .  In  fact,  it is apparent t h a t  t h e  
F lo r ida  c o u r t  ham undertaken responsibly to perform ite 
funct ion  of death sentence review w i t h  a m a x i m u m  of 
r a t i o n a l i t y  and consietency. 
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I Id. 258-59. 

Mx. Henry submits t h a t  what wae t r u e  in 1976 ie no longer t r u e  today. 

History shows t h a t  i n t r a c t a b l e  ambiguitieo i n  Q U ~  s t a t u t e  have prevented the 

evenhanded app l i ca t ion  of appe l l a t e  review and t h e  independent reweighing 

process envieioned i n  P r o f f i t t .  Hence t h e  a t a t u t e  ie unconst i tu t ional .  

b. Aggravating circumstances 

Great care is needed i n  construing c a p i t a l  aggravating fac to re .  

Maynard v. Cartwriqht, 108 S,Ct. 1853, 1857-58 (1988) ( e igh th  amendment requires 

g r e a t e r  care i n  de f in ing  aggravating eircumstancea than does due proceee). The 

r u l e  o f  Lenity (cr iminal  l a w s  must be s t r i c t l y  construed i n  favor o f  aecueed), 

which applies not: only to i n t e r p r e t a t i o n a  of t h e  aubetantive ambit of cr iminal  

p rah ib i t ione ,  but also t o  t h e  p e n a l t i e s  they impose, Bifulco v. United States, 

447 U.S. 381, 200 8.Ct. 2247,  65 L.Ed.2d 205 (198Q), is not merely a maxim of 

s t a t u t o r y  cons t ruct ion:  it is rooted i n  fundamental p r i n c i p l e s  of due process. 

Dunn v. United States, 442 U.S. 100, 112, 99 S.Ct. 2190, 60 L.Ed.2d 743 (1979). 

Caees const ru ing our aggravating f a c t o r s  have not complied with this principle. 

A t t e m p t s  a t  cons t ruct ion  have led t o  cont rary  results as to the "cold, 

c a l c u l a t e d  and premeditated" (CCP) and "heinoua, a t roc ious ,  or c rue l "  (HAC) 

circumstancee making them unconat i tu t ional  because they do not r a t i o n a l l y  narrow 

the class o f  death  e l ig ib le  persons, or  channel d i s c r e t i o n  as required by 

Lowenfield v. Phe lm,  108 S.Ct. 546, 554-55 (1988). The aggravatore mean p r e t t y  

much what one wants them t o  mean, so t h a t  t h e  s t a t u t e  ie unconst i tu t ional .  See 
Herrinu v. S t a t e ,  446 So.2d 1049, 1058 (Fla. 1984) (Ehr l ich ,  J.# d i s s e n t i n g ) .  

As t o  CCP, compare H e K r h q  with RoqsrB v. State, 511 8o.M 526 (Fla. 1987) 

(over ru l ing  Herrinq) wi'th swafford v. S t a t e ,  533 So.2d 270 (Fla.  1988) ( resur-  

recting Warrinq), with Schafer v. State, 537 So.2d 988 (Fla .  1989) ( r e i n t e r r i n g  

Herrinq). Compare also erovenzano v. State, 497 So.2d 1177, 1183 (Fla, 1986) 

("Heightened premeditat ion necessary for t h i s  circumatanee does not have t o  be 

directed toward t h e  s p e c i f i c  victim." CCP applied t o  k i l l i n g  of b a i l i f f  who came 

a u t  of courtroom while defendant w a s  t r y i n g  t o  k i l l  t w o  police o f f i c e r e ) ,  with 

Amor06 V. State,  531 so.2d 1256 (Fla. 1988) (CCP improperly appl ied  t o  k i l l i n g  
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of woman present when defendant Bought to kill girlfriend). 

ha to HAC, compare paulerson v. State, 358 S0.2d 826 (Fla. 1978) (finding 

HAC), with Raulereon v. State, 420 S0.2d 567 (Fla. 1982) (rejecting HAC on same 

facta). Compare also Mills V. State, 476 So.2d 172, 178 (Fla. 1985) (focus ie 

on "intent and method" of defendant) with Pope  v. State, 4 4 1  So.2d 10731 1078 

(Fla. 1984) ("nor is the defendant's mindaet ever a t  iame11).46 Compare also 

Herzoa v. State, 439 So.2d 1372 (Fla. 1983) (HAC rejected where victim eemi- 

conscious), w i t h  Jenninas v. State, 453 so.24 1109 1115 (Fla. 1984), vacated 

470 W.S. 1002, rev'd on other arounde 473 So.2d 204 (1985) (WAC applied where 

victb unconscious). Comare Brown v. Statq, 526 So.2d 903 (FLa. 1988) (HAC 

rejected where victim police officer beaten and killed during etruggle for gun 

and must have known she waa fighting for her life), with Grossman v. State, 525 

So.2d 833 (Fla. 1988) (HAC applied where victim police officer beaten and killed 

during etruggle for gun and must have known she waa fighting for her l i f e ) .  41 

Similarly, the "great risk of death to many persons" factor haa been 

inCOnEdStently applied and construed. Comrrare Kinu v. state, 390 So.2d 315, 320 

(Fla. 1980) (aggravator found where defendant eet house on fire; defendant could 

have "reasonably foreseenn that the fire would pose a great risk) with Kina v. 

State, 514 Sa.2d 354 (Fla. 1987) (rejecting aggravator on same facts) w i t h  White 

v. State, 403 So.2d 331, 337 (Fla. 1981) (factor could not be applied "for what 

miuht have occurred," but must reet on "what in fact occurred"). 

The "prior v io lent  felony" circumstance has been broadly construed in 

violation of the rule of lenity. A strict conetruction in favor of the  accused 

would be that the circumetance should apply only where the prior felony 
.-- 

Xn Stano v. state, 460 So.2d 890 (Fla. 1985),  this Court refused to 
apply Pope retroactively. This reau It ecarcsLy promotee the evenhanded 
application of the death penalty required by Proffitt. 

46 

47 For exteneive diBCUsBiOn of the problems with theae circumstancea, 1388 
Kennedy, Florida's "Cold, Calculated, and Premeditated" Aaqravatinu Circumatance 
in Death Penaltv Caeee, 17 Stetaon L. Rev. 47 (1987), and Mello, Florida's 
"Heinous, AtKoCiOUS or Cruel" Aosrsvatinq ~.ircumstancet Narrowinu the Class of 
Death-Eliqible Came6 WIthout Makins it"Smallar, 13 Stetson L. Rev. 523 (1984). 
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conviction (or at least the prior felony) occurred before the killing. The caaes 

have instead adopted a conetruetion favorable to the state, ruling that the 

factor applies even to contemporaneous violent felonies. See Lucas v. State, 376 

So.2d 1149 (Fla. 1979). 

The "under sentence of imprisonment" factar hae aimFlarLy been construed 

in violation of the rule of lenity. X t  has been applied to pereons wha had been 

relearned from prieon on parole. See AZdridae v. State, 351 So.2d 942 (Bla. 

1977). It has been indicated that it applies to persons in j a i l  as a condition 

of probation (and therefore not nprisoneran in the etrict eenae of the term). 

- See Peek v. State, 395 So.2d 492, 499 (Fla. 1981). 

The "felony murder" aggravating circumstance has been liberally construed 

in favor of the state by cmes holding that it applies even where the murder was 

not premeditated. See Swafford v. State, 533 Sa.2d 270 (Fla. 1988). 

Although the original purpose of the "hinder government function or 

enforcement o f  law" €actor was apparently to apply to political aeseainationa 

or terrorist acts, O8 it has been broadly interpreted to cover witness elimina- 

t ion.  White v. State, 415 So.2d 719 (Fla. 1982). 

c. Appellate reweighing 

Florida does not have the independent appellate reweighing of aggravating 

and mitigating circumstances required by Proffitt, 428 U.S. at 252-53. Such 

mattere are left to the trial court. See Smith v. State, 407 So.2d 894, 901 

(Fla. 1981) ("the decision o f  whether a particular mitigating circumstance i n  

sentencing is proven and the weight to be given it rest with the judge and 

jury") and Atkins v. State, 497 so.2d 1200 (Fla. 1986). 

8.  Procedural tzhnicalities 

Through uee of.the contemporaneous objection rule, Florida haa institu- 

tionalized disparate application of the Law i n  capital  ~entancing.~~ see, e.s. I 

40  - See Barnard, Death Penalty (1988 Survey of Florida Law) , 13 Nova I*. Rev. 
907, 926 (1989). 

In Elladae v. State, 346 So.2d 998, 1002 (Fla. 1977), thie Court held 
that consideration of evidence of a nonstatutory aggravating circumetance ie 
error subject to appellate reviewwithout objection below because of the "special 

49 
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Rutherford v. state, 545 so.2d 853 (Fla. 1989) (abasnee of ob jec t ion  barred 

review of ume of improper evidence of aggravating cireumstancse); _Grossman v. 

State,  525 So.2d 833 (Fla. 1988) (absence of objec t ion  barred review of use  of 

vic t im impact information i n  v i o l a t i o n  of e igh th  amendment); and SrnalLey v. 

State, 546 So.2d 720  (Fla. 1989) (absence of objec t ion  barred review of penal ty  

p h m e  j u r y  i n s t r u c t i o n  which v i o l a t e d  e igh th  amendment). U s e  of r e t r o a c t i v i t y  

p r i n c i p l e s  worka similar mischief.  

e. Tedder 

The  failure of the Florida appe l l a t e  review proceas i s  highl ighted  by t h e  

!redder5' eases. As t h i s  Court admitted i n  Cochran v. State,  547 So.2d 928, 933 

(Pla. 1989), it has proven impqssible t o  apply Tedder cons ie ten t ly .  This f r ank  

admission s t rong ly  suggests that o the r  lagal doctrines are a l e o  a r b i t r a r i l y  and 

i n c o n s i s t e n t l y  applied i n  capital eases. 

5. Other problems with t h e  s t a t u t e  

a. Lack of epecial verd ic te  

Our law provides for t r i a l  c o u r t  review of t h e  penal ty  ve rd ic t .  Yet the 

t r i a l  c o u r t  ie i n  no pos i t ion  t o  know what aggravating and mi t iga t ing  circum- 

s t ances  t h e  jury found because t h e  Law does not provide for special ve rd ic t s .  

Worse yet, it doee not: know whether t h e  j u r y  acqu i t t ed  t h e  defendant of felony 

murder or murder by premeditated design BO t h a t  a f ind ing  o f  the felony murder 

or  premeditat ion f a c t o r  would v i o l a t e  double jeopardy under Delaw v. Duqq81fl 890 

F.2d 285, 306-319 (11th  cir. 1989). This necessarily leads to double jeopardy 

and collateral eatoppel problems where t h e  j u r y  has r e j e c t e d  an aggravating 

factor but  t h e  t r i a l  court never theless  finds it. It also ensurea uncer t a in ty  

i n  t h e  fact f ind ing  pr&eae i n  v i o l a t i o n  of the e igh th  amendment. 

Our l a w  in effect make8 t h e  aggravating circumstance6 i n t o  elements of the 

crirnm PJO as to make the defendant death eligible. Hence, the l ack  of a unanimous 

scope o f  reviewn in capital cases. Mr. Henry contends t h a t  a retreat from t h e  
e p e e i a l  acope of review violates t h e  eighth amendment under P r o f f i t t .  

50 Tedder v. State, 322 So.2d 908, 910 (Fla. 1975) (life v e r d i c t  to be 
overridden only where *'the facts suggest ing a sentence of death  [are] 80 clear 
and convincing that v i r t u a l l y  no reasonable person cauld d i f f e r . " )  
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jury v e r d i c t  ae to any aggravating circumetance v i o l a t e s  art icle I, eec t ions  9, 

16, and 17  of the state c o n s t i t u t i o n  and t h e  f i f t h ,  s i x t h ,  e ighth ,  and Eour- 

t e e n t h  amendments t o  t h e  federal cons t i tu t ion .  See Adamson v. R icke t t s ,  065 F.2d 

1011 ( 9 t h  C i r .  1988) (en banc). But see Hildwin v. Florida, 109 S.Ct .  2055 

(1989) ( r e j e c t i n g  a similar s i x t h  amendment argument. 

b. No p o w e r  t o  mitigate 

Unlike someone serving a sentence for anything ranging from a l i f e  felony 

to a misdemeanor, a condemned inmate cannot ask t h e  t r i a l  judge t o  mi t iga te  hie 

sentence  becauee F lo r ida  Criminal Rule 3.800(b) forbida mit iga t ion  of a death 

sentence. Whatever t h e  reaeon for t h i s  biearre provision,  it v i o l a t e s  t h e  

c o n s t i t u t i o n a l  presumption aga ins t  capital puniehment and disfavors mit iga t ion  

i n  violation of article I, sec t ions  9, 16, 17, and 22 of our  c a n s t i t u t i o n  and 

t h e  f i f t h ,  s i x t h ,  e igh th  and four teenth  amendments t o  t h e  federal cons t i tu t ion .  

c. Presumption o f  death 

Florida law creates a presumption of death where b u t  a s i n g l e  aggravating 

factor appears. Thie creates a presumption of death i n  every felony murder case 

and i n  almost every premeditated murder case (depending on which of severa l  

definitiona of  t h e  premeditat ion aggravating circumatance ia appl ied  to t h e  

I f  there i a  anything left over, it is covered by t h a t  omnium gatherum, 

"heinoue, a t roc ious  or c rue l . "  Under Florida l a w ,  once one of t h e s e  factore i a  

presen t ,  there ia a presumption of death to be overcome only by mit iga t ing  

evidence 80 atrong as to be reasonably convincing and BO eube tan t i a l  a8 t o  

c o n s t i t u t e  one or  more mi t iga t ing  circumstances s u f f i c i e n t  t o  outweigh t h e  

Thia preeumption of death does not square with the eighth 

amendment r e q u i r e m e n t x h a t  c a p i t a l  puniehment by applied only t o  the worot 

. .  

" See J u s t i c e  E h r l i c h ' s  d i e sen t  i n  Herrinq V. State, 446 So.2d 1049, 1058 
(Fla. 1984).  

53 That there is a presumption o f  death is proven by t h e  fact t h a t  death 
is called for when t h e  aggravating and mit iga t ing  circumstances are i n  equipoiEier 
s e c t i o n  921.141(2)(b) and (3)(b) require t h a t  t h e  mi t iga t ing  circumetances 
outweiuh the  aggravating. 
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offenders  under e.a. Furman v. GeorQia, 408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 

346 (1972). Ses Jackson v. nuaqer,  837 F.2d 1469 (11th C i r .  1988) and Adameon 

V. R b k e t t s ,  865 F.2d 1011, 1043 (9 th  Cir. 1988). But see Blvetons v. PennSyb- 

vania,  110 S.Ct. 1078 (1990) (rejecting a similar argument). 

E. Absence of Mr.Henry 

The accused hae a right to be present at a11 s t a g e s  of t h e  trial where his 

absence might f r u s t r a t e  t h e  f a i rneae  of t h e  proceedinge. Faretta v. Cal i fornia ,  

422 U.S. 806, 819, n. 15, 95 S.Ct. 2525, 45 L.Ed.2d 562 (1975). 

A t  t h e  s t a r t  of t h e  penal ty  proceedinge, t h e  defense a t to rney  eaid t h a t  

he thought Mr. Henry would testify about h i 6  m i l i t a r y  record, and t h a t  he had 

subpoenaed some persons aga ins t  h i s  c l i e n t ' s  wishes, and handed t h e  proaecutor 

a c o n f i d e n t i a l  report which (he later  explained) waa "devastat ing a8 to the 

facts o f  t h e  case a0 to poss ib ly  t h e  aggravating circumstances." R2548-50, 2553. 

I&. Henry was absent  during this abandonment of t h e  lawyar-client p r iv i l ege .  

When brought i n t o  the courtroom, he was not advieed on t h e  record as t o  what had 

happened, and no effort was made t o  have him ratify counsel's act ion .  It w a s  

u n f a i r  for t h e  trial judge, in a c a p i t a l  proceeding, to let  t h e  court- appointed 

a t t o r n e y  v i o l a t e  t h e  lawyer- client p r i v i l e g e  (which is basic to t h e  a i x t h  

amendment right to counsel)  and hand t h e  prosecutor  a privileged report 

conta in ing "devastat ing" evidence. The judge's later remarka indicate that he 

was aware t h a t  the p r i v i l e g e  wa0 being breached. R2556. I n  a cr iminal  t r i a l  (and 

especially i n  a capital trial), the judge's role is  not merely t h a t  of impar t i a l  

arbiter. The cour t  has an a f f i rma t ive  duty under t h e  Due Proceee Clauee  to 

i n t e rvene  to aasure  t h a t  t h e  aecueed receives  a f a i r  t r ia l .  Fitzcrerald v. 

E e t e l l e ,  505 B.2d 1354 ( 5 t h  C i r .  1974). Sea a l s o  Standard 6-1.1(a)# ABA 

Standarda  for  Critninal J u s t i c e .  The abaenca of Kr. Henry while this w a s  going 

on v i o l a t e d  his r i g h t a  under t h e  Due Procsas, Counsel, Con€rontation, and Cruel 

and Unusual Puniehment CLauqes of t h e  s ta te  and f ede ra l  c o n s t i t u t i o n s .  

F. Conet i tu tFonal i ty  o f  t h e  Aggravating Circumstances Used a t  Bar 

1. Felonv murder 

As al ready argued, t h i s  circumstance doeu not eerve the limiting funct ion  
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required by t h e  Conat i tu t ion  and a r b i t r a r i l y  c r e a t e e  a preempt ion  of death for 

t h e  l e a e t  aggravated form of f i r e t  degree murder. Further ,  it turn0 t h e  

mi t iga t ing  circumstance of lack of i n t e n t  to kill into an aggravating circum- 

0tanc63. Hence it violatee the Cruel and Unusual Puniehment and Due Process 

Clauses of t h e  e t a t e  and federal cons t i tu t ions .  

2. &void arrest 

Thin factor is  vague and prone t o  erroneous app l i ca t ion  t o  eases i n  which 

(a0 a t  bar) witneee elimination ie no t  t h e  predominant motive for t h e  k i l l i n g .  

Fur ther ,  it iB euscep t ib le  to app l i ca t ion  i n  case8 where (as here)  it should be 

merged with o t h e r  aggravating circumatancee. Hence it is unconet i tu t ional .  

3. F inancia l  a a i n  

This f a c t o r  Buffers from t h e  ~ame defects a8 the avoiding arrest fac to r .  

4. Eet3eeiaLlv wicked, evil. atrocioue.  or c r u e l  

T h i s  factor doee not eerve t h e  channell ing and l i m i t i n g  funct ion  required 

by t h e  Cons t i tu t ion  and hae not been cons ie ten t ly  a t r i c t l y  construed. 

To be c o n s t i t u t i o n a l ,  t h i e  aggravating circumstance must, at a minimum, 

be l imi ted  to coneciencelees or pitiless crimea which are unneceeeari ly 

t o r t u r o u s  t o  the vict im. Bertolot t i  V. Duqqer, 883 F.2d 1503, 1526-27 (11th C i r .  

1989). History shows t h a t  it hae been cons ie ten t ly  applied to murder9 t h a t  are 

not "unneceseari ly to r tu rous ,  n53 It has been cane ie ten t ly  applied t o  almost any 

e i t u a t i o n  where death w a s  not  instantaneous. See, e.q., Huff v. State, 495 So.2cl 

145 (Fla. 1986) (v ic t im turned and placed hand up before fa ta l  ehof) ,  Lamb v. 

State, 532 So.2d 1051 (Fla. 1988) ( s ix  blows to head w i t h  hammer), pardwick v. 

State,  521 So.2d 1071 (Fla.  1988) (etabbsd and shot ,  v ic t im may have aurvived 
7 
- 

Mr. Henry arguea t h a t  even t h i a  etandard v i o l a t e s  t h e  Cruel and Unusual 
Punishment Clause and t h e  c o n s t i t u t i o n a l  and s t a t u t o r y  r u l e  of l e n i t y .  A l m o s t  
any firet-degree murder is  eonecienceless or pit i lass.  What a "necessar i ly  
to r tu rous"  murder ie, or why it Fe not ae bad as an "unnecessarily tor turousqq 
one, are mysteries. A more near ly  c o n s t i t u t i o n a l  etandard is t h a t  employed in 
Lldvd v. state, 524 So.2d 396, 403 (Fla. 1988) ("designed t o  i n f l i c t  a high 
degree of pain  wi th  u t t e r  ind i f fe rence  to, or even enjoyment of, t h e  suffer ing" ) .  
(Of courae t h e  Lloyd standard ie contrary  t o  Pone v. State, 4 4 1  So.2d 1073, 1077 
(Fla. 1983) ("nor is t h e  defendant 's mindslet ever a t  i e s u e ) ) .  

F a i l u r e  t o  l i m i t  t h i e  aggravating circumstance t o  t h e  e t r i c t  Llovd etandard 
violatem t h e  Due Process and Cruel and Unueual Punishment Claueee. 

53 

91 



I 
I 
1- 
1 

for up t o  f i v e  minutee),  Swafford v. State, 533 So.2d 270 (Fla. 1988) (n ine  

rrhote), Spinlcellink v. State,  313 So.2d 666 (Fla. 1975) ( t w o  ehots), Maeon v. 

State, 438 So.2d 374 (Fla. 1983) (v ic t im probably l i v e d  from one t o  t e n  minutea 

a f t e r  being atabbed),54 Stone v, State, 378 S0.2d 765 (Fla. 1980) ( con t ras t ing  

f a c t s  with those i n  Swan v. State,55 "Swan's v ic t im l i v e d  for a week while Stone 

i n f l i c t e d  a bea t ing  s u f f i c i e n t  t o  kill"), Grossman v. State, 525 S0.2d 833 ( F l a .  

1988) (police officer beaten and k i l l e d  during etruggle for gun),56 Waehinakon 

v. Btate, 362 So.2d 658 (Fla .  1978) (it took "minutee for  t h e  v ic t im t o  d ie" i  

another  v ic t im'e  wounde w e r e  not  " i n s t a n t l y  f a t a l " ) ,  Wilmon v. State, 436 S0.2d 

908 (Fla. 1983) (under t h e  evidence, t h e  t r i a l  judge "could properly bel ieve"  

t ha t  the vic t im w a 8  beaten w i t h  a hammer before  t h e  f a t a l  ehot )  and Kina v. 

State, 436 So.2d 5 0  (Fla .  1983) (v ic t im s t ruck  i n  face w i t h  i r o n  bar ,  defendant 

obtained pietol i n  another  room, returned and f i r e d  fa ta l  shote) .  This factor 

can be applied to any s i t u a t i o n  other than a s ingle  ahot or b l o w  i n  a mmant of 

anger.57 ~ e e  Alvord v. state, 322 SO.P~ 533, 540 (Bla. 1975) (strangulation "a0 

d i s t ingu i shed  by a s i n g l e  ehot from a firearm during an outburs t  of anger") ,  58 

Compare Mason with Teffeteller v. State, 439 S0.2d 840 
(Fla. 1983) (victim "lived for a couple of hours in undoubted pain 
and knew he was facing imminent death"; HELD, killing not heinous, 
atrocious, or cruel), 

54 

Compare Groesmaq with Brown v. State, 526 So.2d 903 (Fla. 
1988) (murder not  heinous, atrocious or cruel where victim police 
officer in agony begged not to be killed), 

56 

1 

-. 

Of course .a- defendant is not l i k e l y  to be convicted of f i r e t  degree 
Hence almost anyone convicted of f i r s t  degree 

57 

murder i n  such a case anyway. 
murder will be marked w i t h  t h i 0  aggravating circumatance. 

58 In Alvord, at the page cited, this Court equated 
"heinous, atrocious or cruel" with "a cold, calculated design to 
kill." If this is a correct interpretation of "heinous, atrocious 
or cruel" then the aggravating circumstance merges w i t h  the cold, 
calculated and premeditated circumstance. If it i e r  an incorrect 
interpretation, then it shows yet again that the circumstance 
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and Scott v. State, 411 so.2d 866, 869 (Fla. 1982) ("This 1s not one or two 

blows which resulted in instantaneous or near inatantaneous death.") What is 

more, the conetitutional Conjunctive "and" hae been replaced with the more 

alippery conjunctive "or". Sac Wileon v. State, 436 So.2d 908, 912 (Fla. 1983) 

("unnecessarily torturous or canscienceleeen), Hardwick v. State, 521 80.2d 

1071, 1076 (Fla. 1988) ( l l so  unnecessarily torturaum, conscienceleee o f  pitilees 

as to met the crime apart from t h e n  capital felonies"). 
~ -- ̂I__ _- 

In making this argument Mr. Bedford i aware that in Smallev v. State, 0 
546 S0 .28  720 (Fla. 1989), t h i s  Court wrote: 

H i e  first claim involves the aggravating circumatance 
that the killing wae especially heinous, atrocioua, of 
cruel. His argument is predicated on the United States 
Supreme Court's recent decision in Maynard v. Cart- 
wriaht , W.S.-, 108 S.Ct. 1853, 100 L.Ed.2d 372 
(1988). In that case, the Court relied upon its early 
[sic] decieion in Godfrey V. Georqia, 446 U.S. 420, 100 
S , m .  1759, 64 L.Ed.2d 398 (1980), to hold that 
Oklahoma's aggravating factor of "eapecislly heinoua, 
atrocious, or cruel" was unconstitutionally vague. 
Smalley argues that because Flarida use8 the Eiame worde 
(section 921.142(5)(h), Florida Statutes (1987)), 
Florida's aggravating factor ale0 La unconstitutionally 
vague under the eighth amendment. 

Initially, we note that Smalley did not abject to the 
standard jury instruction given on this subject which 
explained that in order for thie circumstance to be 
applicable, it wae neceseary for the crime to have been 
especially wicked, evil, atrocious, or cruel. Therefore, 
to the extent that Smalley now complains of the jury 
i n a t r u c t i o n ,  the point has been waived. Sullivan v. 
State, 303 So.2d 632 (Fla. 1974), cert. denied, 428 

Smalley's claim has broader Fmplicatione becauee he 
contends that the aggravating circumstance of heinous, 
atrocious, or *cruel is unconstitutionally vague under 
the eighth and fourteenth amendments. In order to set 
the isaue at rest, we will discuas the merite of 
Sma1ley"s-argument. 

It is true that both the Florida and Oklahoma capital 
sentencing lawe uae the phrase "especially heinous, 
atroCiouB, or However, there are eubstantial 
differences between Florida's capital eentencing echeme 
and Qklahoma'a. In OkLahoma the jury io the Bentencer, 
while in Florida the jury givee an advisory opinion to 
the trial judge, who .then paeees sentence. The trial 
judge must make findings that suppart the determination 
of a l l  aggravating and mitigating cireumatances. Thus, 
it is posoible to discern upon what facts the santencer 

U.S.911, 96 S.Ct:. 3226, 49 L.Ed.2d 1220 (1976). However, 

cannot be consistently applied. 
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relied in deciding that a certain killing was heinous, 
atrocious, or cruel. 

This Court has narrowly construed the phrase "especially 
heinous, atrocious, or cruel" so that it has a more 
precise meaning than the same phrase ha8 in Oklahoma. 
In State v. Dixon, 283 S0.2d I, 9 (Fla. 1973), cert. 
denied, 416 U . S .  943, 94 S.Ct. 1950, 40 L.Ed.2d 295 
(1974), we said: 

It i e  our interpretation that heinoua means extremely 
wicked or shockingly evil; that atrocious means 
outrageously wicked and v i l e ;  and, that cruel means 
deaigned to inflict a high degree of pain with utter 
indifference to, or even enjoyment of, the suffering of 
othere. What i a  intended to be included are those 
capital crimes where the actual commieeion of the 
capital felony wam accompanied by such additional acts 
as to set the crime apart from the norm o f  capital 
feloniee -- the consciencelesa or pitilese crime which 
is unnecessarily torturous to the victim. 

It was becauee of this narrowing conatmction that the 
Supreme Court o f  the United State8 upheld the aggrava- 
ting circumstance of heinoua, atrocious, or cruel 
against a apecifie eighth amendment vagueness challenge 
in Proffitt v. Florida, 428 U . S .  242, 96 S.Ct. 2960, 49 
L.Ed.2d 913 (1976). Indeed, this Court has continued 
to limit the finding of heinous, atroeiaus, or cruel to 
thoee conscienceless or pitiless crimes which are 
unnecessarily torturoue to the victim. E.u., Garron v. - State, 528 60.26 353 (Fla. 1988)~ Yackson v. State, 502 
S0.2d 409 (Fla. 1986), cert denied, 482 U.S. 920, 107 
S.Ct .  3198, 96 L.Ed.2d 686 (1987); Jackson v, State, 498 
So.2d 906 (Fla. 1986); Teffeteller v. State, 439 So.2d 
840 (Bla. 1983), cert. denied, 465 U . S .  1074, 104 S.Ct, 
1430, 79 L.Ed.2d 754 (1984). That Proffitt continuea to 
be good law today is evident from Maynard v. Cartwriaht, 
wherein the majority dietinguished Florida's sentencing 
scheme from thoae of Georgia and Oklahoma. Mavnard 
v. Cartwriaht, 108 S.Ct. at 1859. 

- Id. 722. 

The role of the Florida trial judge i a  not ao clear as SmaLley: aeerrts. 

Under our law, the trial judge conducts a sort of appellate review of the 

penalty verdict. FlawZin the jury inetructiona leading to flawe in the verdict 

neceeearily lead to flawed sentencing. The Conetitution requires accurate jury 

inetructiona in Florida eentencing proceedinge. See Proffitt v. Florida, 428 

U.S.242, 256, 96 S.Ct. 2960, 49 L.Ed.2d 913 (1976) (plurality opinion) (State 

v. Dixon definition "provides [adequate] guidance to those charged with the duty 

of rseomendinq or imposing sentences in capital casee" (e.8.)) and Hitchcoc4 

v. Duaaer, 107 S.Ct. 1821 , 1824 (1987) ("We think it could not be clearer that 
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t h e  advieorv fury waa i n s t ruc ted  not to consider ,  and t h e  eentencing judge 

refused t o  conaider, evidence of nonatatutory mi t iga t ing  c i r cumetance~ ,  and t h a t  

t h e  proeeedinge t h e r e f o r e  did not comport" w i t h  e igh th  amendment (e .s . ) ) .  

The fact t h a t  the t r i a l  judge must articulate t h e  fact8 support ing a 

f ind ing  of t h e  aggravating factor is of l i t t le  consequence. I d e n t i c a l  or 

v i r t u a l l y  ident ical  facts produce contrary  r e s u l t e ,  ae ahown above. '' 
The fact t h a t  t h i s  Court has f requent ly  ( b u t  by no meana always)" 

reiterated t h e  Dixon d e f i n i t i o n  is also of no consequence. The r u l e s  for 

a p p l i c a t i o n  of t h e  factor have a l t e r e d  r a d i c a l l y  and e r r a t i c a l l y  s ince proffit%. 

Early on, it wae held t h a t  "execution-atyle" murders are not covered by 

t h i s  factor. &el e.q,, Coower v. State, 336 so.2d 1133 (Fla.  1976). But in 

Vauaht v. State,  410 So.2d 147 (Fla. 1982), t h i e  Court wrote a t  page 151: 

Appellant contends t h a t  t h e  trial court erred i n  f ind ing  
t h a t  t h e  k i l l i n g  was e s p e c i a l l y  heinouB, a t roc ioua ,  and 
c rue l .  H e  arguea t h a t  s ince  t h e  shooting wae spontane- 
au8 and caused near ly  instantaneous death, it cannot 
come wi th in  t h e  meaning of t h i s  aggravating circum- 
s tance ,  which, under t h e  i n t e r p r e t a t i o n s  given by t h i e  
Court,  foeuaes on t h e  i n f l i c t i n g  of physica l  pain or 
mental anguish. State  v. Dixon, 283 So.2d 1 (Fla .  1973), 
cart. denied, 416 U . S .  943, 94 S.Ct. 1950" 40 L.Ed.2d 
295 (1974); White v. State, 403 So.2d 331 (Fla. 1981). 
I n  response t h e  state c o r r e c t l y  pointB o u t  t h a t  t h e  
factor heinoua, a t roc ioua ,  or cruel ha0 aleo been 
approved baeed on t h e  f a c t  t h a t  a k i l l i n g  waa i n f l i c t e d  
i n  a "cold and ca lcu la t ing"  or "execution-atyle" 
fashion. &el e.a., Faail l  v. State, 386 So.2d 1188 
(Fla.  1980), cert. denied, 450 U.S. 927, 101 S.Ct. 1384, 
67 L.Ed.2d 359 (1982); Alvord v. State, 322 3234, 49 
L.Ed.2d 1226 (1976)~ Sul l ivan v. State, 303 So.2d 632 
(Fla .  1974), cert. denied, 428 U.S. 911, 96 S.Ct. 3226, 
49 L.Ed.2d 1220 (1976). 

(The disapproval  of Stats-v .  Dixon i n  Vaucrht ahowe t h a t  State v.Dixon hae not 

been uniformly followed, t h e  a s s e r t i o n  in Smallev notwithstanding.) - 
-. 

" See also Mello, Florida's "Heinous, Atrocious or c r u e l "  Aqeravatinq 
Circumstance: Narrowinq t h e  c l a s e  of Death-EliuibLe Cases Without Makins it 
Smal le r ,  13 Sta teon L. Rev. 523 (1984). 

6o AB ahown below, t h i s  Court rejected app l i ca t ion  of the State v. Dixon 
s tandard  i n  Vaucrht v. State, 410 So.2d 147, 151 ( F l a .  1982), and explreeeed 
dieapproval  of it i n  Pow v. State, 4 4 1  So.2d 1073, 1077 (Fla. 1983) (diaap- 
proving of State v. Dixan s tandard  because it focused on defendant 's  rnindEiet and 
condemning jury i n s t r u c t i o n e  baeed on State v. Dixon definition). 
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Similarly, e a r l y  caaea held t h a t  to r tu rous  i n t e n t  w a s  of paramount 

concern. State v. Dixon contemplates a t o r tu rous  design ("deeigned t o  i n f l i c t  

a high degree of pa in  w i t h  utter i nd i f fe rence  to ,  or even enjoyment of, t h e  

su f fe r ing"  of t h e  v i c t i m ) ,  and the 1975 j u ry  i n a t r u c t i o n d '  speak of " u t t e r  

ind i f fe rence  to, or enjoyment of, t h e  Buffering of otherst pitiless." But Pow 

v. Stake,62 4 4 1  So.2d 1073, 1078 (F la .  1983) changed everythinga "the defendant'e 

mindset [ i s  never] at iaaue." T h i s  revolut ion  w a s  ahort-lived. In Bill8 r v. 

- State, 476 So.2d 172 (Fla. 1985), w e  read at page 178 (e .a . ) t  "The i n t e n t  and 

method employed by t h e  wrongdoers is what needs t o  be examined." 

Cases involving l inge r ing  death show s i m i l a r  swings. I n  TedSer v. State, 

322 So.2d 908, 910 (Fla .  1975), t h i s  f a c t o r  wae improperly found where the 

defendant allowed " h i s  victim to languish without aas ie t ancs  or the a b i l i t y  t o  

obtain assistance." See a l e o  Stone v. S t a t e ,  370 So.2d 765, 772 (Fla.  1979) 

(d ie t ingu ieh ing  Swan v. Statee3,  where aggravating factor did not apply because 

b r u t a l l y  beaten victim l ingered  for a week before  dying).  But a r a d i c a l  s h i f t  

had occurred by the time of Mason v, State, 438 ~ 0 . 2 ~ 3  374 (Bla. 1983). There a 

f ind ing  of heinoua, a t roc ious ,  or c r u e l  w a s  upheld where the  decedent l ingered  

for  several minutea choking on her  own blood and was "probably aware of her 

impending death." Id. 378-79. The Law changed again in Mille v. S t a t e ,  476 8a.2d 

172 ($la. 1985), when t h i e  Court wrote at  page 178: "whether death is immediate 

or whether t h e  v ic t im Lingers and s u f f e r s  is pure for tu i ty ."64 Subaequsnt came 

61 Standard'  Jurv Inekructions i n  Criminal Caees, 78 (1975). 

-- 
62 In t h i s  Court admitted t h a t  t h e  State v. Pixon d e f i n i t i o n  had not 

been c o r r e c t l y  applied i n  t h e  paat, s t a t i n g  that the State v. nixon definition 
improperly made lack of remorse i n t o  a considera t ion  f o r  app l i ca t ion  of t h i e  
aggravating circumatance. Id. 1077. This dieapproval of the state v. Pixon 
d e f i n i t i o n  wae fo rgo t t en  i n  Fmallev. 

322 So.2d 485 (Fla, 1 9 7 5 ) .  

As J u a t i c e  Boyd'm concurring opinion i n  Mille pointe out, t h e  l4ilI.e 
holding on t h i e  aggravating circumstance cannot be squared with prior  case law. 

64 
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suggemt yet another revolution is in the offing. It appear6 that, far from being 

a mere "fortuity," lingering death involving suffering i5 central to the 

analysis of this aggravating factor. See Cook v. State, 542 So.2d 964, 970 ($la. 
1989) (circumstance improperly found where "death was not drawn out"). 

The heinoui, atrocious or cruel aggravating circumstance violates the Due 

Procese and C r u e l  and Unusual Puniehment Claueea of the atate and federal 

conetitutione. It dose not rationally narrow the claee of pereons eligible for 

death, cannot be consistently applied, and ie unconstitutionally vague. 

5. Cold, calculated and Dramsditatsd 

This eircumntance wa5 adapted in 1979 %o include execution-type killing5 

a0 one of the enumerated aggrgvating circumstances." Senate Staff Analymie and 

Economic Impact Statement, SE 523 (May 9, 1979, revised). See also Barnnrd, 

Peath Pennltv (1988 Survey o f  Florida Law), 13 Nova L. Rev. 907, 936-37 (1989). 

The due proceos rule of lenity, which appliee not only t o  interpretations 

of the rubetantive ambit of criminal prohibitions, but aleo t o  t h e  psnaltiee 

they impose, Bifulco v. United Gtatee, 447 U.S. 381, 100 S.Ct. 2247, 65 L.Ed.2d 

205 (1980), i e  not merely a maxim of statutory conatruetion: it is rooted in 

fundamental principles of due process. Dunn v. United Statee, 442 U.S. 100, 112, 

99 S.Ct. 2190, 60 L.Ed.2d 743 (1979). It requires that a statute be atrictly 

construed i n  favor of the defendant. 

The constitutional principles of aubetantive dus process and equal 

protection require that a provision of law be rationally related to i t 8  purpose, 

Reed v. Reed, 404 W.S. 71, 92 s.Ct. 251, 30 L.Ed.2d 225 (1971). See aleo Moorg 

v. C i t y  of Ezlet Cleveland, 431 W.S. 494, 97 8.m. 1932, 52 L.Ed.2d 531 (1977). 

This  principle appl ia - to  criminal enactments. && State v. Walker, 461 So.2d 

108 (Fla. 1984). Thus a criminal statute "must bear a reaeonable relationehip 

to the legislative objective and must not be arbitrary." P o t t s  v. State, 526 

S0.2d 104 (Fla. 4th DCA 1987), aff'd., State v. P o t t s ,  526 So.2d 63 (Fla. 1988). 

An aggravating circumstance' violates the eighth smendment where it does 

not channel and limit the eentencer's discretion in imposing the death penalty. 

See, e.q., Mavnard v. Cartwriqht, 108 S.Ct. 1853, 1858 (1988). 

97 



The inetant circumstance violates theme conetitutional principlea. It ha6 

not been strictly construed to conform to i t s  legislative purpose. The etarrdard 

construction is that it "ordinarily applies in those murders which are 

characterized ae executions or contract murders, although that description i e  

not intended to be all-inclusive." E.u. McCrav v. State, 416 So.2d 804, 807 

(Pla. 1982). The qualifier "ordinarily" saps the circumstance of p o w e r  to narrow 

the class of death eligible persone, and permits application to situations far 

removed fram the intent of the Legislature. It has been applied in way0 which 

make it: virtually synonymous with aimple premeditation. Seg Herrinu V. State, 

446 So.2d 1049 (Fla. 1984). It has not been etrictly conetrued. It faile to 

genuinely narrow the clam af persons eligible for the death penalty. It is not 

rationally related to its purpoee. Hence, it i e  unconstitutional. 

G. Confrontation Clause 

The PSI was full of hearsay saying all kinds of terrible things about Mx. 

Henry and expreesing vehement outrage. Attached to it were peychological 

evaluations by pereon8 who did not testify in court. Use of thee l  matters by 

the trial judge65 in aentencing violated the Confrontation and C r u e l  and Unusual 

Punishment Clausae. Rhodee v. State, 547 So.2d 1201, 1204 (Fla. 1989). 

W. Guidelines Departure 

Although the guidelines ~carerheet~~ called for seven to nine yeare of 

hprieonment, the court Fmposed Life sentences on the noncapital offenees. The 

only reason given for the departure waet "Pursuant to State's Motion to 

Aggravate, nanebrouoh v. State, 509 So.2d 1081 ( F l a .  1987), and two unecorable 

[e ic]  first degree murder convictione sentenced simultaneously harewith.l 

Hanabtouuh held deparGre because Pf a first degree murder conviction wae "not 

prohibited by the guidelines," because not taken i n t o  account by the guidelines 

The trial judge apparently reLFed on the PSI when writing about "the 
other theft related incidents in the Defendant's background," as part of the 
baei6 for finding that the killing6 were cold, calculated and premeditated. R. 
2908. 

66 The ecoresheet ie contained in an unpaginated supplemental record f ilsd 
by the trial court clerk in October 1989. It bears a t h e  etamp indicating that 
it wa8 filed in the trial court clerk's office on October 5, 1989 -- almost a 
year after Mr. Henry was eentsnced. 

65 
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and not inherent  i n  t h e  robbery for which t h e  defendant w a s  being sentenced. 

Mr. Henry submits t h a t  Hansbrouah wae wrongly decided and t h a t  i n  any 

event it does not apply t o  the case a t  bar. I n  Torres-Arboledo v. State, 524 

So.2d 403 (Fla. 1988), t h i s  C o u r t  upheld an upward guidel ine6 depar ture  sentence 

for attempted robbery where a death (and hence an unscoreable first degree 

felony murder) occurred during the attempt because v ic t im i n j u r y  po in t s  could 

not  be Bcored far attempted robbery. As of t h e  time of t h e  of fenses  at  barf6' 

however, v ic t im i n j u r y  p o i n t s  w e r e  scareable for all offenses.  Florida Rule0 of 

Criminal Procedure R e  Sentencinq Guidelines (RuleB 3.701 and 3.988\, 509 S0.2d 

1088 (Fla. 1987) (amending rule 3.701.d.7 t o  provide that: v ic t im i n j u r y  "shall 

be acored for each victim physica l ly  in jured  during a cr iminal  epieode or 

t r ansac t ion ,"  e f f e c t i v e  July 1, 1987). I n  fact, both deaths  w e r e  ecored under 

" V i c t i m  injury (phyeical) . Hence, t h e  departure w a s  i nva l id  becauee a depar ture  

cannot be founded upon something for which p o i n t s  are aeeessed. State v. 

Miechlar, 488 80.2d 523 (Fla.  1986) and Irizarrv v. State,  496 So.2d 822 (BLa. 

1986). 

AH a genera l  rule,  our l a w  forbid0 t h e  double uee of a sentencing factor. 

a. Misehler and Provence v. State,  337 8o.2d 783 (Fla. 1976). Kr. Henry eubmitrr 

t h a t  t h i s  is ouch a settled p r i n c i p l e  of Florida l a w  as t o  be incorporated i n t o  

article X ,  eec t ion  17 of our cons t i tu t ion .  A t  bar, t h e  capital convictianB were 

ueed t h r e e  waye t o  enhance: first, t o  score  po in t s  f o r  death; Becand, as a 

ground for departure;  and t h i r d ,  becauee t h e  noncapital  eentencea w e r e  

consecutive t o  the capital sentencee (so t h a t  t h e  t o t a l  sentence wae neceeear i ly  

ou te ida  of t h e  gu ide l ines  range).  This t h i r d  po in t  requi ree  some elabora t ion .  

In a capital s e n t a n c i e ,  t h e  minimum sentence is  l i f e  imprisonment. Hence, any 

sentencing for the .under ly ing felony i n  a capital sentencing w i l l  almost alwaye 

involve a gu ide l ines  departure.  The depar ture  from the guidel inee  range to L i f e  

imprisonment c a n e t i t u t s s  a s u b s t a n t i a l  depar ture  a t  bar. Such mul t ip le  

enhancement is con t ra ry  to our  l a w .  

'' The evente i n  t h i s  cam occurred i n  November 1987, under t h e  regime of 
the new r u l e .  The events i n  Wansborouah and Forree-Arboledo occurred during t he  
period covering t h e  old rule. Hence those casea do not cover t h i s  i ssue .  
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CONCLUSION 

Based on the foregoing argumentB and t h e  a u t h o r i t i e s  cited t h e r e i n ,  t h i s  

Court should vacate  Mr. Henry’s convict ions and sentences and remand t h i a  cause 

fo r  a new t r i a l  or  g ran t  euch o the r  relief am it deem8 appropriate. 
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