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Appellee. 

[ J u l y  11, 19911 

PER CURIAM. 

H e n r y  Jose Espinosa appeals to this Court to review h i s  

conv ic t ion  and s e n t e n c e  of death f o r  t h e  first-degree murder of 

Teresa R o d r i g u e z ,  Espinosa additionally appeals his c o n v i c t i o n s  

f o r  t h e  second-degree murder of Bernardo Rodriguez, the attempted 

m u r d e r  of Odanis Rodriguez, grand t h e f t ,  and burglary. We have 



jurisdiction pursuant to article V, section 3(b)(l), of the 

Florida Constitution. 

Espinosa was tried together with his codefendant, 

Mauricio Beltran-Lopez. The state introduced evidence showing 

that the murders were committed in the following manner. At one 

time Espinosa had been neighbors with Bernardo and Teresa 

Rodriguez and their daughters, Odenia and Odanis. On the night 

of the m u r d e r s ,  Espinosa and Beltran-Lopez went to the 

Rodriguezes' home. A v i o l e n t  struggle ensued in the k i t c h e n  

during which the defendants shot and stabbed Bernardo Rodriguez 

to death. The defendants then grabbed Teresa Rodriguez and 

dragged her to t h e  master bedroom where apparently Beltran-Lopez 

suffocated her with a pillow while Espinosa repeatedly stabbed 

her. The defendants then went to Odanis's room which was locked. 

Espinosa lured her out by telling her that her mother wanted her. 

When Odanis opened the door, Beltran-LOpez grabbed her while 

Espinosa repeatedly stabbed her. The defendants then left, 

taking some money with them. Odanis's sister, Odenia, telephoned 

a family friend who came and took the sisters to the h o s p i t a l .  

At the trial Odanis ,  who was eleven years old at t h e  time 

of  the murders, testified that during t h e  e a r l y  morning hours of 

July 10, 1986, she was in h e r  room and heard her mother's and 

Espinosa's voices. Odanis recognized Espinosa's voice since he  

had been her neighbor. The telephone in her room rang and a man, 

whom s h e  later identified as Beltran-Lopez, came into h e r  room, 

s then pulled the telephone cord from the wall, and left. Odan 
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opened her door and saw Espinosa holding a knife while B e l t r a n -  

Lopez held her mother, Her mother signalled her, so she  went 

back into her room and locked the door. She then heard her 

mother say, "Don't, Henry, don't." Espinosa then came to her 

door and t o l d  her that her mother wanted her. When she opened 

the door, Beltran-Lopez grabbed her and Espinosa started stabbing 

h e r .  Later, a t  t h e  hospital, Odanis identified Espinosa and 

Beltran-Lopez as the assailants from photographic lineups. 

Odenia, who was twelve years old at the time of the 

mi,irders, testified that she had heard her mother tell Espinosa 

t:hat if he would leave she would not call the police. She also 

heard Espinosa call Odanis out of her room. She, toa, had 

nxogn i . zed  Espinosa ' s voice because he had been their neighbor, 

and she had picked his picture out of a photographic lineup. 

The medical examiner testified that Bernardo had b e e n  

s h o t  once and stabbed s i x  times. Teresa had been smothered with 

a pillow, stabbed s i x  times, and strangled while she was alive. 

The parties stipulated that Odanis was stabbed sixteen times. A 

fingerprint expert testified that a bloody palm print from the 

refrigerator was Beltran-Lopez's and a bloody fingerprint was 

Espinosa's. Beltran-Lopez's bloody prints were also found on a 

c h a i r  cover .  A serologist testified that blood consistent with 

Beltran-Lopez's blood, from a wound to his hand, was found in 

several areas of the house. The serologist also testified that 

blood consistent with Teresa and Odanis's blood was found 

spattered on a pair of shorts in Espinosa's car .  A Ms. Lanza, 
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with whom Beltran-Lopez had been staying, testified that Beltran- 

Lopez and Espinosa brought a pack of money to her house after the 

murders and asked her to keep it f o r  them, telling her it was a 

loan. Specks of blood were found on the money. 

Espinosa, himself, testified at the trial that Bernardo 

had hired him to drive trucks. On the night of the murders, 

Espinosa and Beltran-Lopez went to the Rodriguezes' house to pick 

up the t r u c k s .  Bernardo then asked them to haul marijuana, but 

Espinosa refused. Bernardo then threatened Espinosa, and Teresa 

came out into the kitchen and pointed a gun at Espinosa. 

Beltran-Lopez then grabbed the gun and Bernardo grabbed a knife. 

Reltran-Lopez then s h o t  Bernardo and the two of them began 

struggling violently. Beltran-Lopez k i c k e d  and stabbed Bernardo 

Lo death .  Espinosa testified that Beltran-Lopez next killed 

Teresa and then attempted to kill Odanis. Espinosa further 

claimed to have taken almost no active part in the killing with 

t h e  exception of stabbing Odanis once with the intention of 

making Beltran-Lopez think Odanis was dead so that he would leave 

h e r  alone. 

Espinosa also presented evidence at t h e  trial that 

Bernardo Rodriguez was involved in drug  trafficking. A police 

o f f i c e r  testified that a car parked in the Rodriguezes' driveway 

was registered to a Maria Castellanos. When the police went to 

her house in the course of the murder investigation, t h e y  seized 

over a thousand pounds of marijuana and some marijuana- 

trafficking equipment. They also found a dump truck a t  
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Castellanos's house similar to one parked at the Rodriguezes' 

house. Further, a beeper found on a man who attempted to flee 

Castellanos's house bore the same telephone number as a beeper 

found in the Rodriguezes' kigchen .  A fingerprint expert 

testified that Bernard0 Rodriguez's fingerprints were found on a 

cigarette pack in the car and on a candleholder in Castellanos's 

house. 

Beltran-Lopez did not testify during the guilt phase of 

the tr,al. The j u r y  ultimately found both defendants guilty. 

Dinring the penalty phase of the trial, Espinosa presented 

several character witnesses who testified that he was a good 

person.  Espinosa also made a statement on his awn behalf. 

Beltran-Lopez also testified, stating that after he was arrested 

he had y i v e n  a statement Lu t-, Ie police concerning h i s  involvement 

in the murders. He largely blamed the murders on Espinosa, 

admitting to only minimal participation. 

had stolen money from the house. Beltran-Lopez's mother 

testified that he was a good son. 

He did admit that he 

The jury recommended the death penalty f o r  Espinosa by an 

eleven-to-one vote * The judge then sentenced Espinosa to death, 

finding in aggravation that (1) he previously had been convicted 

of a violent felony; (2) the murder was committed to prevent 

lawful arrest; ( 3 )  t h e  murder was committed during armed 

The jury recommended the death penalty f o r  Beltran-Lopez dy 
an eight-to-four vote, and he, too, was sentenced to death. 
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burglary; and (4) the murder was especially heinous, atrocious, 

or cruel.* The judge found statutory mitigation of no 

significant criminal histoyy and nonstatutory mitigation that 

Espinosa was a good man. Espinosa was additionally sentenced to 

l i f e  with a statutory three-year minimum fo r  the second-degree 

murder, ]Life for  the attempted murder, five years fo r  grand 

theft, a n d  l i f e  with a three-year minimum for the armed burglary. 

Espinosa's first claim in this appeal is t h a t  the trial 

court should have granted Espinosa's motion to have h i s  t r i a l  

severed from that of Beltran-Lopez. He claims that their 

de€erises were sufficiently antagonistic so that the trial court 

shou. ld  have granted severance under rule 3.152 -of the Florida 

Ru1.e~ of Criininal Procedure. 

A s  t h i s  Court has previously stated: 

Rule 3 152 (b) ( 1) directs the trial. 
c o u r t  to order severance whenever 
necessary "to promote a fair 
determination of the guilt or innocence 
of one or more defendants . . . . "  As 
we stated in Menendez v. State, 3 6 8  
So.2d 1278 (F- Crum v. 
State, 398 So.2d 810 (Fla. 1 9 8 1 ) ,  this 
rule is consistent with the American Bar 
Association standards relating to 
joinder and severance in criminal 
trials. The object of the rule is n o t  
to provide defendants  with an absolute 
right, upon request, to separate trials 
when they blame each other f o r  the 
crime. Rather, the rule is designed to 

2 FI 921.141(5)(b), Id), ( e ) ,  (h), Fla. Stat. (1985). 
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assure a fair determination of each 
defendant's guilt or innocence. This 
fair determination may be achieved when 
all the relevant evidence regarding the 
criminal offense is presented in such a 
manner that the jury can distinguish the 
evidence relating to each defendant's 
acts, conduct, and statements, and can 
then apply the law intelligently and 

, without confusion to determine the 
individual defendant's guilt or 
innocence. The rule allows the trial 
court, in its discretion, to grant 
severance when the jury could be 
confused or improperly influenced by 
evidence which applies to only one of 
several defendants. A type of evidence 
that c a n  cause confusion is the 
confession of a defendant which, by 
implication, affects a codefendant, but 
which the jury is supposed to consider 
only as to t h e  confessing defendant and 
not as to the others. A severance is 
always required in this circumstance. 
Bruton v. United States, 391 U . S .  123, 
8 8  S . C t .  1620,  2 0  L.Ed.2d 476 ( 1 9 6 8 ) .  

In situations less obviously 
prejudicial than the BKUtOn 
circumstance, the question of whether 
severance should be granted must 
necessarily be answered on a case by 
case basis. Some general rules have, 
however, been established. 
Specifically, the fact that the 
defendant might have a better chance of 
acquittal or a strategic advantage if 
tried separately does not establish the 
right to a severance. United States v. 
Cravero, 545 F.2d 4 0 6  (5th Cir. 1976), 
cert. denied. 430 U . S .  9 8 3 .  9 7  S.Ct. 
1 6 7 9 ,  52 L.Ed.2d 377 ( 1 9 7 7 ) ;  -- United 
States v. Perez, 489 F:2d 51 (5th Cir. 
1 9 7 3 1 .  cert. denied, 4 1 7  U . S .  9 4 5 ,  94 

I '  - 
S.Ct. 3 0 6 7 ,  41 L.Ed:2d 664 ( 1 9 7 4 ) :  Nor 
is hostility among defendants, or an 
attempt by one defendant to escape 
punishment by throwing the blame on a 
codefendant, a sufficient reason, by 
itself, to require severance. United 
States v. Herrinq, 602 F.2d 1220 (5th 
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Cir.), cert. denied. 4 4 4  TJ.S. 1046, 100 
I ' - -_ 

S.Ct. 7 3 4 ,  6 2  L.Ed.2d 732 (1979); United 
States v. Ehrlichman, 546  F . 2 d  910 (D.C. 
Cir. 19761. cert. denied, 429 U.S. 1120, . .  1 .  - 
9 7  S.Ct. 1155, 51 L.Ed.2d 570 ( 1 9 7 7 ) ;  
P e r e z ;  Hawkins v. State, 199 So.2d 276 
(Fla. 1967), vacated on other qrounds, 
408 U . S .  941, 9 2  S.Ct. 2857, 33 L.Ed.2d 
765 (1972). If the defendants engage in 
a swearing match as to who did what, the 
j u r y  should resolve the conflicts and 
determine the truth of the matter. As 
in this case, the defendants are 
confronting each other and are subject 
to cross-examination upon testifying, 
thus affording the j u r y  access to all 
relevant f a c t s .  

_I- MCCKS .- v. State, 4 1 6  So. 2d 8 0 4 ,  806 (Fla. 1982) (footnotes 

omitted), IJnder this standard, Espinosa and Beltran-Lopez were 

c l e a r l y  not entitled to separate trials. The f ac t  that Espinosa 

t - e s t i f i e d  at t r ia l .  and was subject to examination by B e l t r a n -  

Lopez's attorney- i.s n o t  a sufficient reason to grant s e v e r a n c e .  

F u r t h e r ,  Espinosa was n o t  prejudiced by an iimbility to cross- 

examine Beltran-Lopez during the guilt phase since Beltran-Lopez 

did not testify and the state did no t  attempt to introduce 

Beltran-Lopez's confession. Beltran-Lopez did testify during the 

penalty phase, b u t  Espinosa was ab le  to cross-examine him. No 

evidence was introduced in this trial that could not have  been 

introduced against either Espinosa or Beltran-Lopez if e i t h e r  had 

been t r i . ed  alone. Therefore, we find t ha t  Espiiiosa arid Beltran- 

Lopez w e r e  not entitled to a severance. 

Espinosa additionally claims that the count charging him 

with t.he attempted murder of Odanis should have been severed from 
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the other counts against him. H e  argues that rule 3.152(a)(2)(i) 

provides for severance here to promote a fair determination of 

his guilt on each count. He argues that he could not get a fair 

determination by combining the counts because he did not want to 

testify about Odanis's stabbing and because during the penalty 

phase the jury could not separate the stabbing of the eleven- 

year-old girl from her mother's murder. 

We also reject this c l a i m .  The attempted murder of 

Odanis was part of t h e  same single criminal episode in which her 

parents were murdered and as such was properly joined with the 

other  counts. See Van Poyck v .  State, 5 6 4  So. 2 6  1066 (Fla. 

1 9 9 0 ) ,  cqrt. denied, 111 S . C t .  1339 ( 1 9 9 1 ) .  The f a c t s  

s u r r o u n d i n y  Oda i i i s  ' s at tempted murder, Odanis ' s tes tirnoriy 

recnunting the events of  tha t :  n i g h t ,  and her ability to i d e n t i - f y  

Espinosa and Beltran-Lopez were an integral part of the 

p r o s e c u t i o n ' s  case concerning her parents' murders. 

Espinosa  next cIaims that the trial court should have 

allowed him to introduce evidence that Beltran-Lopez had a 

history of violent behavior when he lived in Nicaragua. Espinosa 

argues t h a t  t h i s  would have supported his defense that Beltran- 

Lopez flew into a rage during an argument with Bernardo Rodriguez 

and killed the Rodriguezes. Espinosa also argues that he should 

have been allowed to introduce evidence o f  Bernardo Rodriguez's 

conviction for a federal d r u g  offense since that would have 

supported his assertion that the murders were precipitated by an  

argument over hauling marijuana. 
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We reject these claims. The evidence of Beltran-Lopez's 

violent history is clearly inadmissible under section 90.404, 

Florida Statutes ( 1 9 8 7 ) .  If Espinosa's intention was to show 

that Beltran-Lopez had a generally violent character, then the 

evidence w a s  inadmissible under section 90.404(1). That section 

states t h a t  "[eJvidence of a person's character or a trait of his 

character is inadmissible to prove that he acted in conformity 

with it on a particular occasion." This general rule has several 

exceptions, none of which applies t o  this evidence. If Espinosa 

intended to present the evidence as similar f ac t  evidence of 

other crimes, wrongs, or acts ,  then the evidence was inadmissible 

u n d e r  section 9 0 . 4 0 4 ( 2 ) ( a )  s i n c e  it clearly would be offered 

so1.el.y t o  prove Bel t ran-Lopez ' s bad character or propensity. 

The o n l y  basis f o r  introducing evidence of Bernardo 

Rodriguez ' s convict i a r i  f o r  a federal drug of t e n s e  would be under  

s e c t i o n  90.404(1)(b)l, which permits the admission "of a 

pertinent. trait of character of the victim of the crime offered 

by an accused. 'I3 Assuming, without deciding, that evidence of 

the conviction should have been admitted t o  support Espinosa's 

story that. the murder s  w e r e  precipi-tated by an argument  over 

t r a n s p o r t i n g  drugs ,  the error was harmless. Espinosa was allowed 

to present the testimony of the police officer who testi.fied to 

Section 9 0 . 6 1 0 ,  Florida Statutes ( 1 9 8 7 ) ,  is inapplicable since 
that section applies t o  the use of criminal convictions to 
impeach w i t n e s s e s .  

-10- 



the evidence linking Bernard0 Rodriguez to the drug seizure at 

Maria Castellanos's house .  Further, Bernardo's involvement in 

t h e  drug trade was, at mostr a peripheral issue with respect to 

whether Espinosa was guilty of murder. 

Espinosa raises several other claims relating to the 

guilt phase of the trial. He claims the court should have 

granted his motion f o r  c o s t s  to retain a professor of psychology 

to t e s t i r y  with respect to the reliability of eyewitness 

identification. We addressed that very issue in Johnson v .  

State, 4 3 8  So. 2d 774, 777 ( F l a .  1 9 8 3 ) ,  cert. denied, 4 6 5  U . S .  

1051 ( 1 9 8 4 ) ,  where we concluded that "a j u r y  is fully capable of 

assessing a witness' ability to perceive and remember, given the 

assistance of cross-examination and cautionary instructions, 

w i t  Piout  the aid of exper t  testimony. " The t,rj a1 judge did n o t  

abuse his d i s c r e t i o n  in refusing to authorize cos ts  fo r  t h e  

expert testimony. 

We also find no merit to Espinosa's claim that the 

serologist should not have been able to testify to the 1979 

statistics on the demographics of blood types. The trial judge 

thoroughly considered the relevance of these statistics before he 

admitted them, and defense counsel was able to effectively cross- 

examine the serologist as to the statistics' reliability. 

Finally, the trial court did not abuse its discretion in refusing 

t o  give t h e  jury a circumstantial-evidence instruction and a 

specific-intent instruction. 
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.. 

Turning to the penalty phase of the trial, Espinosa first 

claims that he was denied the time and money necessary t o  present 

mitigating evidence by flying in several of Espinosa's family 

members from Central America to testify to a history of mental 

and physical child abuse.  Counsel claims that he did not make 

the motion to bring them to the United States until the beginning 

of the penalty phase because Espinosa had been embarrassed to 

tell him abaut the abuse until the penalty phase was imminent. 

Espinosa a l s o  claims that the judge should have granted  him a 

delay to obtain new counsel f o r  the penalty phase of his t r i a l .  

Espinosa wanted to be represented by an experienced death-penalty 

lawyer from Texas, and he informed his counsel of t h i s  desire a t  

the e n d  of the guilt phase. 

Espi-nosa arid his c o u n s e l  w e r e  aware f o r  several  nioxiths 

that the s t a t e  would seek the dea th  pena l ty .  On the first day of 

t h e  t r i a l ,  the trial judge informed Espinosa and his attorney 

that he would begin the penalty phase of the trial approximately 

two hours a f t e r  the jury returned its verdicts. Espinosa's 

counsel agreed to the procedure. "The granting or denial of a 

motion f o r  continuance is within t h e  discretion of the trial 

c o u r t . "  Williams v. State, 4 3 8  S o &  2d 7 8 1 ,  7 8 5  (Fla. 1 9 8 3 ) ,  

- cert. denied, 465 U . S .  1109 (1984). The trial judge did not 

abuse his discretion. Any prejudice to Espinosa was a result of 

h i s  own delay in preparing for the penalty phase of the t r i a l .  

Further, there was no abuse of discretion in not allowing 

one of Espinosa's former attorneys to testify that Espinosa was a 
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k i n d ,  artistic person. The attorney was employed by the public 

defender's office which had been removed from this case because 

its attorneys had at one time represented both defendants. We 

conclude that it was not error to exclude the testimony in view 

of the fact the attorney was going to testify as to the character 

o f  a client based on her observations while representing him 

earlier i n  the same case and because Espinosa was allowed to 

present five other charac te r  witnesses on his behalf .4 The trial 

judge also did not err in limiting Espinosa's testimony during 

t h e  penalty phase s i n c e  it was largely a disjointed narrative i n  

w h i c h  he continued to argue his innocence. Espinosa had already 

testified extensively during the guilt phase of the trial as to 

h i s  version of the events that occurred on the night. of the 

m u r d e r s .  - See ~- S i r e c i  v. State -' 3 9 9  So. 2d 964 ( F l a .  1981), cert. 

denied ,  4 5 6  U . S .  384 ( 1 9 8 2 ) ,  overruled _I on o t h e r  qrounds, Pope v .  

State, 441 S o .  2d 1 0 7 3  (Fla. 1983). 

Espinosa next claims that the trial court should n o t  have 

found the aggravating factor of a priar violent-felony conviction 

based on h i s  conviction f o r  Bernard0 Rodriguez's murder. We 

reject t h i s  claim. I_ See Carrel1 v. State, 523 S o .  2d 562 ( F l a . ) ,  

cert. denied, 109 S . C t .  183 ( 1 9 8 8 ) .  We also find that the trial 

c o u r t  had sufficient evidence to f i n d  that Teresa's murder was 

committed to avoid arrest s i n c e  she  could identify the defendants 

See Muehleman v. State, 503 So. 2 6  310 (Fla.), cert. denied, 
4 8 4 . S .  8 8 2  ( 1 9 8 7 ) .  
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. '  

.. , *  

arid had pleaded with them to leave, promising not to call t h e  

police, and since t h e  defendants attempted to stab Odanis to 

death after she  had seen them in the kitchen. The attempted 

murder of Odanis can properly be considered in suppor t  of this 

aggravating factor since it was relevant to the defendants' 

intent d u r i n g  the Same criminal episode. 

Espinosa also argues that the jury was improperly 

influenced by Odanis's attempted murder when they were 

considering the heinous, atrocious, or cruel aggravating factor. 

However, we find nothing i n  the jury instructions or elsewhere 

that indicates that the j u r y ' s  deliberations with respect to 

w h e t h e r  Espinosa should be executed f o r  Teresa's murder was 

improperly influenced by evidence concerning the a t t a c k  on 

Odanis. The trial judge's finding t h a t  this aggravating f a c t o r  

applied was suppor ted  by the medical examiner ' s testimony t h a t  

Teresa was alive while she  was being strangled and repeatedly 

stabbed. We reject Espinosa's complaint with respect to the text 

of the jury instruction on the heinous, atrocious, or cruel 

aggravating factor upon the rationale of Smalley v. State, 546 

S o .  2d 720 (Fla. 1989). 

Finally, we find that the jury instructions did not 

d e n i g r a t e  the jury's r o l e  in sentencing in violation of Caldwell 

v. MississiJpi, 4 7 2  U.S. 320  (1985). -- See Grossman v .  State, 525 

S o .  2d 833 (Fla. 1 9 8 8 ) ,  cert. denied, 489 U.S. 1071 (1989). We 

summarily reject Espinosa's general claims as to the 

unconstitutionality of the death penalty. We also note that 
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Espinosa incorporated any applicable claims made by Beltran-Lopez 

in his appeal and that we have considered and rejected those  

claims in Beltran-Lopez v. State, No. 7 3 , 4 3 7  (Fla. J u l y  11, 

1991). Therefore, we affirm Espinosa's convictions and 

sentences. 5 

It is so ordered. 

SHAW, C.J. and OVERTON, McDONALD and GRIMES, JJ., concur. 
RARKETT, . I . ,  dissents with an opinion, in which KOGAN, J., 
concur s .  
KOGAN, J., dissents w i t h  an opinion. 

NOT FINAL, UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 

At the oral sentencing proceeding, the trial judge erroneously 
sentenced Espinosa and Beltran-Lopez to a three-year statutory 
minimum f o r  the l i f e  sentence for  t h e  attempted murder of Odanis. 
However, h i s  written sentencing order correctly does not include 
a statutory minimum sentence on that count. - See Lopez v. State, 
470 So. 2 6  58 (Fla. 3d DCA 1985). 
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BARKETT, J., dissenting. 

Because I believe a severance of the defendants' trials 

was mandated in this case, I dissent, Where defendants are 

presenting antagonistic defenses, I believe that severance should 

generally be the rule in the guilt phase and should always be the 

rule in the penalty phase of a death case. Particularly in the 

penalty phase, which is premised on the principle of 

individualized punishment, exteme animosity between defendants 

detracts from the real issues in the case and creates too great  a 

risk of unfair prejudice to the defendants to refuse severence 

merely f o r  the sake of judicial economy. 

While severance may not be mandated in every case 

involving antagonistic defenses, I agree with the c o u r t  in United 

- States v. Berkowitz, 6 6 2  F.2d 1127 (5th Cir, Unit B Dec. 1981): 

[Tlhe defense of a defendant reaches a level of 
antagonism (with respect to the defense of a co- 
defendant) that compels severance of that defendant, if 
the jury, in order to believe the core of testimony 
offered on behalf of that defendant, must necessarily 
disbelieve the testimony offered on behalf of his co- 
defendant. In such a situation, the co-defendants do 
indeed become the government's best witnesses against 
each other. Where t w o  defendants present defenses that 
are antagonistic at their core, a substantial 
possibility exists []that the jury will unjustifiably 
infer that t h i s  conflict alone demonstrates that both 
are guilty. [ J 

at 1134. In this case, the defenses and aggressive tactics 

of Espinosa's codefendant and his lawyer clearly met this 

standard, thus elevating the antagonism to a level not permitted 

by principles of due process. - See Art. I, g 9, Fla. Const. Even 

under the Court's view that, in general, antagonistic defenses 

need not always result in severance, this case goes too far. 

-16- 



In essence, Espinosa w a s  fighting t w o  adversaries as 

codefendant's counsel relieved the state of much of its burden of 

proving the state's case beyond a reasonable doubt. 

Codefendant's counsel went far beyond merely exculpating his 

client and blaming Espinosa fo r  the crime. 
* 

After first being cross-examined by the state, Espinasa 

w a s  then vigorously cross-examined by Beltran-Lopez's c o u n s e l  on 

all aspects of his testimony. At final argument, Beltran-Lopez's 

counsel again attacked Espinosa and made t h e  state's case f o r  it. 

A review of the record reveals more than mere general antagonism 

among codefendants. I would reverse and sever the trials in this 

case. 

KOGAN J. , concurs. 

- ~- 
* 
For example, codefendant's counsel at opening statement told 

t he j u r y  : 

Mr. Espinosa goes i n ,  takes t h i s  woman, gets on top of 
her and stabs her, stabs her . . . . 
. . she  had a gash right here on her belly that [the 
lead investigator] could actually see hex s p i n e  from 
there. 
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ROGAN , J * , dissenting. 
I would recede from the pertinent holding of McCray v. 

State, 4 1 6  So.2d 804,  806-07 (Fla. 1 9 8 2 ) ,  because I believe a 

strong possibility always exists for jury confusion whenever the 

testimony of codefendants is inconsistent and antagonistic, as it 

was here. Such testimony invites jurors to compare one defendant 

against t h e  others, thus choosing w h o  is "most guilty." 

The purpose of a criminal trial is not. to gauge defendants 

against each other, but to gauge their alleged crimes against the 

requirements of the law. Sometimes this may mean that one o r  

m o r e  defendants w i l l  receive a harsher penalty; at others it may 

be more lenient. The rule, i n  o the r  words, is two-edged. lt is 

necessary, 1 beJ.ieve, L o  e n s u r e  that jurors minds  are focused OII 

the merits o f  the g u i l t  or innocence of the accused, not on t h e  

antagonism di.5ClOSed in t w o  or more codefendants' tes t imony.  

Accordingly, I would reverse the conviction and sentence 

and order new trials in which the cases of Espinosa and Beltran- 

Lopez are severed. 
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