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ARGUMENT 

T h e  

THE D I S T R I C T  COURT ERRED I N  F A I L I N G  TO REVIEW 
THE TOTALITY OF THE C I R C U M S T A N C E S  S U R R O U N D I N G  
T H E  O F F I C E R ' S  CORNERING PETITIONER, A TICKETED 
PASSENGER, I N  THE NARROW CONFINES OF T H E  BACK 
OF A BUS THUS T A I N T E D  ANY ALLEGED CONSENT THE 
OFFICER'S EXTRACTED ACROSS A PLAIN LANGUAGE 
BARRIER . 
s t a t e  r e s p o n d s  o n l y  t o  i t s  o n l y  made u p  s i l l i n e s s  

i n s t e a d  of t h e  l e g a l  a r g u m e n t s  advanced  by p e t i t i o n e r .  Never  d i d  

M r .  Mendez so much a s  h i n t  t h a t  " d rug  s m u g g l e r s  c a n  n e v e r  v a l i d l y  

c o n s e n t  t o  speak w i t h  o r  permit  searches by pol ice ,"  which is t h e  

p o s i t i o n  r e s p o n d e n t  s e t s  o u t  t o  r e f u t e  (Amended R e s p o n d e n t ' s  

B r i e f  - 9 ) .  P e t i t i o n e r ' s  a r g u m e n t s  were d i rec ted  s o l e l y  a t  his 

own i n d i v i d u a l  c i r c u m s t a n c e s .  

T h e  s t a t e  c o n c e d e s  t n a t  n o t  " e v e r y  b u s  s e a r c n  c o n d u c t e d  by 

pol ice  w i l l  q u a l i f y  u n d e r  t h e  f a c t s  as  a l eg i t ima te  ' e n c o u n t e r ' "  

( A R B  - 11) b u t  a v o i d s  a n a l y s i s  o f  f a c t o r s  p r e s e n t  H e r e  t h a t  

d e m o n s t r a t e  t h e  c o e r c i v e n e s s  i n  t h i s  p o l i c e - c i t i z e n  " e n c o u n t e r .  I' 

R e s p o n d e n t  n o t e s  w i t h  s a t i s f a c t i o n  t h e  C o u r t ' s  o b s e r v a t i o n s  i n  

I . N . S .  v .  D e l g a d o ,  466 U.S .  210,  104  S . C t .  1 7 5 8 ,  8 0  L.Ed.2d 247 

( 1 9 8 4 ) ,  t h a t  t h e r e  were o t h e r  people  p r e s e n t  t h e r e  d u r i n g  t h e  

q u e s t i o n i n g ,  n a m e l y  t h e  o t h e r  employees. - I d .  a t  217,  n .5  (ARB 

-13). The p r e s e n c e  of o t h e r  p e r s o n s  i n  t h e  f a c t o r y  was a compel- 

l i n g  f ac to r  t o  t h e  C o u r t ' s  d e t e r m i n a t i o n  t h a t  t h e  s e t t i n g  t h e r e  

was l i k e  a n y  o t h e r  p u b l i c  p l a c e  so  the  c i r c u m s t a n c e s  o f  t h e  

e n c o u n t e r s  were n o t  i n t i m i d a t i n g .  Y e t ,  p e t i t i o n e r ' s  c i r c u m s t a n c e  

o f  b e i n g  c o m p l e t e l y  a l o n e  a t  t h e  back of a b u s  when a p p r o a c n e d  by 

- 1 -  



t w o  o f f i c e r s  r e c e i v e s  n o t  t h e  s l i g h t e s t  m e n t i o n  by r e s p o n d e n t .  

Responden t  r e- e m p h a s i z e s  t h e  need  f o r  a c a s e - b y- c a s e  e v a l u a t i o n  

of o b j e c t i v e  c r i t e r i a  b u t  nowhere g i v e s  any  o b j e c t i v e  e x a m i n a t i o n  

t o  t h e  f a c t s  of p e t i t i o n e r ' s  case. 

What h a p p e n s  i n  b u s  s t o p  cases  i n  g e n e r a l  i s  n o t  w h a t  

happened  here.  The t e s t ,  a s  s e t  f o r t h  by  t h e  S u p r e m e  C o u r t  i n  

I . N . S .  v .  De lgado ,  s u p r a ,  s t a t e s :  

U n l e s s  c i r c u m s t a n c e s  o f  t h e  e n c o u n t e r  are so 
i n t i m i d a t i n g  as  t o  d e m o n s t r a t e  t h a t  a r e a s o n -  
a b l e  p e r s o n  would h a v e  b e l i e v e d  h e  was n o t  f r e e  
t o  l e a v e  i f  h e  h a d  n o t  r e s p o n d e d ,  o n e  c a n n o t  
s a y  t h a t  t h e  q u e s t i o n i n g  r e s u l t e d  i n  a d e t e n-  
t i o n  u n d e r  t h e  F o u r t h  Amendment. 

- I d . ,  a t  216. 

R e s p o n d e n t  ' s c o n c l u s i o n s  a b o u n d .  I n  t h a t  p o r t  i o n  of i ts  

brief b e g i n n i n g  " examin ing  t h e  i n s t a n t  case," r e s p o n d e n t  d i s c u s -  

ses  o n l y  i n  v a g u e  g e n e r a l i t i e s  t h i s  s e t t i n g  i n v o l v e s  a b u s  s top 

where people c a n  come and g o ,  e tc .  Where is t h e  f a c t  t h a t  t h e r e  

were n o  o t h e r  people p r e s e n t ,  b u t  o n l y  p e t i t i o n e r  on a n  i s o l a t e d  

b u s ,  a t  t h e  v e r y  back i n  t h e  l a s t  s e a t  when two o f f i c e r s  ap- 

p r o a c h e d  h i m ?  T h e s e  p h y s i c a l  c i r c u m s t a n c e s  d o  n o t  comport w i t h  

r e s p o n d e n t ' s  c o n c l u s i o n s  t h a t  t h e  o f f i c e r s  were n o t  b l o c k i n g  t h e  

a i s l e  so  a s  t o  p r e v e n t  p e t i t i o n e r  from l e a v i n g  t h e  b u s ,  when t h e  

o b j e c t i v e  t e s t i m o n y  of D e t e c t i v e  G a f f n e y  w a s  t h a t  h e  w a s  s t a n d i n g  

i n  t h e  a i s l e  t o  t h e  s i d e  o f  t h e  p e t i t i o n e r  and B a r n e s  was s t a n d -  

i n g  b e h i n d  G a f f n e y  (11-30). Now t h e n ,  i n  t hese  p h y s i c a l  c i r c u m-  

s t a n c e s ,  c o u l d  t h e y  n o t  h a v e  b e e n  b l o c k i n g  t h e  a i s l e?  P e t i t i o n e r  

was i n  the l a s t  r o w ,  i n  t h e  l a s t  seat  of t h e  bus!  
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The s t a t e  d i r e c t s  t h i s  C o u r t  t o  t h e  correct  l e g a l  p r i n c i p l e  

of a c a s e - b y - c a s e  approach,  t h e  same p r i n c i p l e  a d v a n c e d  b y  

p e t  it i o n e r  i n  h i s  b r i e f ,  b u t  r e s p o n d e n t  t h e n  c l o t h e s  the ci rcuin-  

s t a n c e s  i n  t h e  common cloak p r e s e n t  i n  o t h e r  b u s  s t o p  s e a r c h e s ,  

which s i m p l y  was n o t  worn i n  t h e  p r e s e n t  case. 

F u r t h e r m o r e ,  D e l g a d o ' s  a n a l y s i s  f i n d i n g  t h a t  t h e  f a c t o r y  

workplace w a s  a p u b l i c  p l a c e  i s  n o t  r e a l l y  a p p l i c a b l e  t o  t h e  

i n s t a n t  s i t u a t i o n .  F i r s t ,  t h e  e n c o u n t e r s  i n  Delgado were i n  a 

w o r k p l a c e  w h e r e  t h e  w o r k e r s  d o  n o t  e n j o y  t h e  same freedoms or 

p r i v a c y  i n t e r e s t  as  b u s  p a s s e n g e r s  i n  i n t e r s t a t e  commerce. ( T h e  

s t a t e  h a s  made no  r e s p o n s e  t o  p e t i t i o n e r ' s  c o n s t i t u t i o n a l  claims 

t h a t  t h e  r i g h t  t o  t r a v e l  u n i m p e d e d  i s  a f u n d a m e n t a l  p e r s o n a l  

l i b e r t y  u n d e r  p r e c e d e n t  f rom t h e  U n i t e d  S t a t e s  Supreme C o u r t .  

P e t i t i o n e r ' s  I n i t i a l  B r i e f  - 1 6 ) .  I n  De lgado ,  t h e  Supreme C o u r t  

e m p h a s i z e d  t h a t  it was - n o t  t h e  p r e s e n c e  of pol ice  a u t h o r i t y  t h a t  

w o u l d  make t h e  workers  n o t  f r e e  t o  l e a v e ,  r a t h e r  it was t h e i r  

v o l u n t a r y  o b l i g a t i o n  t o  t h e i r  employers. 104  S .Ct .  a t  1 7 6 3 .  I n  

t h e  p r e s e n t  case  it w a s  n o t  a v o l u n t a r y  o b l i g a t i o n  t o  someone 

e l se  t h a t  wou ld  make p e t i t i o n e r  f e e l  h e  c o u l d  n o t  l e a v e .  I n -  

s t e a d ,  h e  c o u l d  o n l y  l e a v e  i f  he  f o r f e i t e d  h i s  j o u r n e y ,  i .e . ,  a n  

o b l i g a t i o n  owed - t o  h i m .  

More i m p o r t a n t l y ,  u n l i k e  here,  t h e  workers i n  De lgado  s o u g h t  

i n j u n c t i v e  r e l i e f .  Thus ,  as t h e  C o u r t  e x p l a i n e d ,  o n l y  t h e  a c t u a l  

d e s c r i p t i o n  of t h e  a c t u a l  e n c o u n t e r s  b e t w e e n  t h e  a c t u a l  r e s p o n -  

d e n t s  a n d  t h e  I . N . S .  a g e n t s  c o u l d  b e  c o n s i d e r e d  i n  d e c i d i n g  

Delgado .  1 0 4  S.Ct.  a t  1763 ,  f . 4 ,  1765 .  U n l i k e  here, b e c a u s e  t h e  

p a r t i c u l a r  r e s p o n d e n t s  i n  D e l g a d o  were a c t u a l l y  p e r m i t t e d  t o  
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l e a v e  t h e  b u i l d i n g  d u r i n g  t h e  s u r v e y ,  104  S .Ct .  a t  1 7 6 4 ,  f . 7 ,  it 

c o u l d  n o t  b e  s a i d  t h a t  t h e  r e s p o n d e n t s  d i d  n o t  f e e l  f r e e  t o  

l e a v e .  F i n a l l y ,  i n  D e l g a d o ,  t h e  r e s p o n d e n t s  were m e r e l y  asked 

whe re  t h e y  were from, 104  S . C t .  a t  1764 .  The q u e s t i o n i n g  d i d  n o t  

i n v o l v e  r a n d o m l y  r e q u e s t i n g  c o n s e n t  t o  s e a r c h  o n e ' s  p e r s o n a l  

b e l o n g i n g s .  I t  m u s t  b e  r e m e m b e r e d  t h a t  a c o n s e n s u a l  e n c o u n t e r  

be tween  pol ice  and c i t i z e n s  is premised on  t h e  o f f i c e r ' s  e n j o y i n g  

" t h e  l i b e r t y  [possessed by e v e r y  c i t i z e n ]  t o  address q u e s t i o n s  t o  

o t h e r  p e r s o n s . "  T e r r y  v .  Ohio ,  392 U . S .  1, 31-33 ( 1 9 6 8 ) .  Whi l e  

n o r m a l  c i t i z e n s  f r e q u e n t l y  a s k  o n e  a n o t h e r  where t h e y  are  f rom,  

c i t i z e n s  do n o t  a s k  o n e  a n o t h e r  f o r  c o n s e n t  t o  s e a r c h  l u g g a g e  fo r  

d r u g s .  I t  is o n l y  d u e  t o  a show of pol ice  a u t h o r i t y  t h a t  s u c h  a 

r e q u e s t  is g r a n t e d .  ( P e t i t i o n e r  a r g u e d  i n  h i s  i n i t i a l  br ief  j u s t  

how i n t i m i d a t i n g  s u c h  a r e q u e s t  t o  search would h a v e  b e e n  froin 

s o m e o n e  n o t  a p o l i c e  o f f i c e r  a n d  t h a t  t o  a n  i s o l a t e d  p e r s o n  

s i t t i n g  o n  a n  e m p t y  b u s  it most c e r t a i n l y  would n a v e  impl ied  a 

r o b b e r y ;  t h i s  is a n o t h e r  i n d i v i d u a l  c i r c u m s t a n c e  which r e s p o n d e n t  

d i d  n o t  see f i t  t o  address i n  i t s  answer  b r i e f ) .  

Responden t  a l so  claims t h a t  t h e  a d v i s e m e n t  o f  t h e  r i g h t  t o  

r e f u s e  a s  a m a t t e r  of law r e m o v e s  t h e  t a i n t  of t h e  d e t e n t i o n .  

T h i s  c l a im i s  s p e c i o u s .  P a r t i c u l a r l y  so s i n c e  p e t i t i o n e r  would 

h a v e  b e e n  i n f o r m e d  of h i s  r i g h t  t o  r e f u s e  c o n s e n t  t o  search 

d u r i n g  t h e  t i m e  of t h e  c o e r c i v e  c i r c u m s t a n c e s  a n d  i n  l a n g u a g e  

s i g n i f i c a n t l y  iiiore complex t h a n  q u e s t i o n s  of w h e r e  a r e  y o u  from 

a n d  how l o n g  h a v e  you been  here.  The re  is no  showing  p e t i t i o n e r  

u n d e r s t o o d  t h e  a d v i s e m e n t  of h i s  r i g h t  t o  r e f u s e .  R e s p o n d e n t ' s  
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r e l i a n c e  o n  a p o r t i o n  of t h e  t r a n s c r i p t  c o n c e r n i n g  h i s  co- 

c o u n s e l ' s  r e p r e s e n t a t i o n s  a t  t h e  A u g u s t  5 ,  1 9 8 5 ,  h e a r i n g ,  i s  

f a c t u a l l y  i n c o r r e c t  as t h e  t r i a l  c o u r t  s p e c i f i c a l l y  r u l e d  t h a t  no  

e v i d e n t i a r y  s u p p o r t  w o u l d  be g i v e n  t o  t h o s e  s t a t e m e n t s .  T h e  

m o t i v e  f o r  c o- c o u n s e l ' s  making those s t a t e m e n t s  was e x p l a i n e d  t o  

be o n l y  b e c a u s e  co- counse l  d i d  n o t  w i s h  t o  wait  f o r  a n  i n t e r p r e -  

t e r  t o  complete t h e  bond h e a r i n g  (R- 99) .  

A d d i t i o n a l l y ,  t h e  s i m p l y  a d v i s e m e n t  of t h e  r i g h t  t o  r e f u s e  

is n o t  a n  e f f e c t i v e  a d v i s e m e n t  as r e q u i r e d .  See S c h n e c k l o t h  v .  

B u s t a m o n t e ,  412 So.2d 218 ,231  ( 1 9 7 3 )  ( a d v i s e m e n t  n o t  d i s p o s i t i v e  

b e c a u s e  it is  n o r m a l l y  i m p r a c t i c a l  t o  i n f o r m  as  " t h e  d e t a i l e d  

r e q u i r e m e n t s  o f  a n  e f f e c t i v e  warn ing ."  T h i s  is precise ly  why t h e  

p r e s e n t a t i o n  o f  w r i t t e n  c o n s e n t  f o r m s  p r i o r  t o  o b t a i n i n g  c o n s e n t  

is i m p o r t a n t  t o  p r o v e .  The w r i t t e n  forms would show a n  e f f e c t i v e  

a d v i s e m e n t  of t h e  r i g h t  t o  r e f u s e ;  where t h e  a d v i s e m e n t  o f  the 

r i g h t  t o  r e f u s e  was o n l y  g i v e n  d u r i n g  t h e  t ime of t h e  c o e r c i v e  

c i r c u m s t a n c e s ,  a n d  was n o t  a d e t a i l e d  e f f e c t i v e  w a r n i n g ,  it d i d  

n o t  u n e q u i v o c a l l y  break t h e  c h a i n  o f  t h e  c o e r c i v e  c i r c u m s t a n c e s .  

L a s t l y ,  r e s p o n d e n t ' s  c l a im t h a t  t h e  r e g u l a r i t y  o f  t h e s e  

p r o c e d u r e s ,  t h e  s e a r c h i n g  of s e a t e d  b u s  p a s s e n g e r s  by  l a w  e n f o r -  

cement  o f f i c e r s  i n  S o u t h  F l o r i d a ,  " d o e s  n o t  p r e s e n t  any  u n c o n s t i -  

t u t i o n a l  s u r p r i s e  or l a c k  or  w a r n i n g  t o  a b u s  p a s s e n g e r . "  ( A R B  - 
1 7 ) .  Howeve r ,  t h i s  a r g u m e n t  f a i l s  t o  r e c o g n i z e  t h a t  t h i s  l a w  

e n f o r c e m e n t  t e c h n i q u e  is r e l a t i v e l y  new and  is n o t  u s e d  o n  l o c a l  

p u b l i c  t r a n s p o r t a t i o n  w h i c h  h a s  r e g u l a r  d a i l y  p a s s e n g e r s .  
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R a t h e r ,  it is u s e d  o n  i n t e r s t a t e  b u s  r o u t e s  which a p a s s e n g e r  may 

u s e  o n l y  o n c e  a year ,  or o n c e  i n  a l i f e t i m e .  T h e r e  is no  w a r n i n g  

t h a t  t h e  p r o c e d u r e  w i l l  be u s e d  j u s t  before t h e  b u s  is a b o u t  t o  

l e a v e .  M o r e o v e r ,  t h e  r e g u l a r i t y  of t h e  p r o c e d u r e ,  w i t h o u t  

g u i d e l i n e s  l i m i t i n g  t h e  d i s c r e t i o n  o f  pol ice ,  m e r e l y  h e i g h t e n s  

t h e  q u a n t i t y  of a r b i t r a r y  i n v a s i o n s  i n t o  a t r a v e l e r ' s  p r i v a c y .  

See J o n e s  v.  S t a t e ,  4 8 3  So.2d 4 3 3 , 4 3 8  ( F l a .  1 9 8 6 ) .  

* 
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. 

CONCLUSION 

F o r  t h e s e  reasons,  and t h e  r e a s o n s  advanced  i n  P e t i t i o n e r ' s  

I n i t i a l  B r i e f ,  t h e  d e c i s i o n  of t h e  d i s t r i c t  c o u r t  s h o u l d  b e  

quashed  and t o  o r d e r  t h a t  h i s  ino t ion  t o  suppress  be  g r a n t e d  a f t e r  

i n d i v i d u a l  e x a m i n a t i o n  of t h e  c i r c u m s t a n c e s  o f  h i s  case. 
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