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P R E L I K I N A R Y  STATEMENT 

P e t i t i o n e r  was t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t  a n d  t h e  

a p p e l l a n t  i n  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal.  H e  w i l l  b e  

referred t o  as p e t i t i o n e r  and by name i n  t h i s  b r i e f .  

A l l  r e f e r e n c e s  t o  t h e  record o n  appeal w i l l  ~e by t h e  symbol  

"R" f o l l o w e d  by t n e  appropr ia te  p a g e  numDer i n  p a r e n t h e s e s .  
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STATENENT OF THE CASE 

P e t i t i o n e r ,  B E N O I T  BALTHAZAR, was i n d i c t e d  by a Palm Beach 

County Grana  J u r y  on c h a r g e s  of f i r s t  d e g r e e  m u r d e r  a n d  r o b b e r y  

( R- 2 4 7 7 ) .  A t r i a l  j u r y  r e t u r n e d  v e r d i c t s  o f  g u i l t y  a s  c h a r g e d  o n  

b o t h  c o u n t s  ( R- 2 9 4 6 - 2 9 4 8 ) .  

T h e  c o u r t  e n t e r e d  a d j u d i c a t i o n s  of g u i l t  ( R - 2 9 4 9 ) .  A 

s e n t e n c e  of l i f e  i m p r i s o n m e n t  w i t h  n o  p a r o l e  f o r  2 5  y e a r s  was 

i m p o s e d  o n  t h e  f i r s t  d e g r e e  murder  c o n v i c t i o n  ( R- 2 9 7 3 ) .  A g u i d e-  

l i n e  s e n t e n c e  o f  s i x  y e a r s  i m p r i s o n m e n t  was i m p o s e d  o n  t h e  

r o b b e r y  c o n v i c t i o n  ( R- 2 9 7 4 - 2 9 7 5 ) .  

P e t i t i o n e r  B a l t h a z a r  f i l e d  a p r e - t r i a l  m o t i o n  t o  s u p p r e s s  

s t a t e m e n t  a n d  c o n f e s s i o n  o n  g r o u n d s  of l a c k  o f  a k n o w i n g  a n d  

v o l u n t a r y  w a i v e r ,  a n d  i n  a s u p p o r t i n g  memorandum a s s e r t e d  t h a t  

s i n c e  p e t i t i o n e r  was a p e r s o n  w i t h  a f o r e i g n  n a t i v e  l a n g u a g e ,  and 

c u l t u r a l  d i f f e r e n c e s ,  t h a t  t h e  s t a t e  bore a h e a v i e r  b u r d e n  of 

p r o o f  t o  e s t a b l i s h  v o l u n t a r i n e s s  of the  c u s t o d i a n  c o n f e s s i o n  

( R - 2 7 1 0 ) .  C i t a t i o n  was made t o  a u t h o r i t y  s p e c i f y i n g  a h i g h e r  

b u r d e n  o f  proof o n  t h e  s t a t e  i n  cases of a f o r e i g n e r  who does n o t  

r e a d i l y  u n d e r s t a n d  o r  speak E n g l i s h  ( R- 2 7 1 0 ) .  

T h e  t r i a l  c o u r t  d e n i e d  the m o t i o n  a f t e r  h e a r i n g  a n d  e x p r e s -  

s l y  a d h e r e d  t o  t h e  p r e p o n d e r a n c e  s t a n d a r d  ra ther  t h a n  t h e  h i g h e r  

c l ea r  and c o n v i n c i n g  s t a n d a r d  f o r  t h e  s t a t e ' s  p r o o f  of v o l u n t a r -  

i n e s s  ( R- 2 7 1 4 ) .  

A m o t i o n  fo r  new t r i a l  was f i l e d  w i t h  a memorandum of l a w  i n  

s u p p o r t  (R-236Q-2961,2977-2980). The m o t i o n  was d e n i e d  ( R- 2 9 8 3 ) .  
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Not ice  of a p p e a l  w a s  t i m e l y  f i l e d  f rom e n t r y  of t h e  j udg-  

men t s  and  s e n t e n c e s  ( H- 2 9 8 4 ) .  

On d i r e c t  a p p e a l  t h e  d i s t r i c t  c o u r t  a f f i r m e d  h o l d i n g  t h e  

s t a t e ' s  b u r d e n  t o  be  a p r e p o n d e r a n c e  of t h e  e v i d e n c e  o n  t h e  

v o l u n t a r i n e s s  i s s u e ,  a n d  t h a t  a l t h o u g h  it was c l a i m e d  t h a t  

p e t i t i o n e r  had l i m i t e d  u n d e r s t a n d i n g  of E n g l i s h ,  t h e  s t a t e  n e e d  

n o t  meet t h e  c lear  and c o n v i n c i n g  e v i d e n c e  s t a n d a r d .  

T h i s  C o u r t  g r a n t e d  r e v i e w  o n  t h e  meri ts  May 1 0 ,  1989 .  

k 
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STATEMENT OF THE FACTS 

A. The Mot ion  t o  S u p p r e s s  H e a r i n g  

P r i o r  t o  t r i a l  it w a s  e s t a b l i s h e d  t h a t  B a l t h a z a r  was arres- 

t e d  i n  T a v a r e s  i n  Lake Coun ty ,  F l o r i d a ,  on  J u l y  30 ,  1984 ,  f o l l o w-  

i n g  t h e  f a t a l  s h o o t i n g  of F r a n c i s  Thompson n e a r  L o x a h a t c h e e  i n  

Palm Beach Coun ty ,  F l o r i d a  (R- 71- 74) .  D e t e c t i v e  Hayan p r o c e e d e d  

t o  Lake County  where  h e  q u e s t i o n e d  B a l t h a z a r  on  J u l y  31, 1984 ,  a t  

a p p r o x i m a t e l y  6:30 p . m .  (R- 73- 74) .  A tape r e c o r d i n g  was made of 

t h e  s t a t e m e n t s  (R- 75- 83).  The d e t e c t i v e  knew t h a t  B a l t h a z a r  was 

f o r e i g n ,  b e l i e v i n g  him t o  be e i t h e r  J a m a i c a n  o r  H a i t i a n ,  b u t  h e  

h a d  n o  o t h e r  i n f o r m a t i o n  r e g a r d i n g  B a l t h a z a r ' s  a b i l i t y  t o  s p e a k  

E n g l i s h  f l u e n t l y  (R- 80) .  H e  t e s t i f i e d  t h a t  B a l t h a z a r  a p p e a r e d  t o  

u n d e r s t a n d  w h a t  t h e  o f f i c e r  was s a y i n g  when t h e  w a r n i n g s  were 

r e a d ,  a n d  "most o f  t h e  t i m e "  t h e  d e t e c t i v e  c o u l d  u n d e r s t a n d  

( R - 8 0 - 8 1 ) .  B a l t h a z a r  spoke E n g l i s h  i n  a d i f f e r e n t  way t h a n  is 

u s u a l  and  t h e  o f f i c e r  c o u l d  sometimes u n d e r s t a n d  (R- 81) .  

D a v i d  B o r t n i c k ,  a c l i n i c a l  p s y c n o l o g i s t ,  c o n d u c t e d  a n  

i n t e r v i e w  w i t h  B a l t h a z a r  a t  t h e  Palm B e a c h  C o u n t y  J a i l  ( R - 1 5 6 ) .  

tie a d m i n i s t e r e d  a major p s y c h o l o g i c a l  t e s t  and s e v e r a l  s u b t e s t s  

f o r  i n t e l l i g e n c e  and t o  f i n d  o u t  (1) B a l t h a z a r ' s  l e v e l  o f  i n t e l l e c -  

t u a l  f u n c t i o n i n g  as  w e l l  a s  ( 2 )  h i s  c a p a c i t y  t o  u n d e r s t a n d  a n d  

r e s p o n d  t o  q u e s t i o n s  i n  E n g l i s h  (R- 156) .  H e  f o u n d  a v e r b a l  IQ of 

7 9 ,  a n o n- v e r b a l  IQ of 60 and  a f u l l  sca le  IQ o f  70 (R- 158) .  97% 

o r  9 8 %  o f  t h e  g e n e r a l  p o p u l a t i o n  h a s  a h i g h e r  l e v e l  of f u n c t i o n -  

i n g  t h a n  t h e  p e t i t i o n e r  B a l t h a z a r  ( R- 7 0 ) .  T h i s  score  i s  i n  t h e  

lower l i n i t s  o f  t h e  b o r d e r l i n e  r a n g e  (R- 70) .  
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B e v e r l y  B e l l ,  a w o r k e r  a t  t h e  Washing ton  O f f i c e  on  H a i t i ,  a n  

o r g a n i z a t i o n  i n v o l v e d  i n  H a i t i a n  i n f o r m a t i o n  a n d  r e l i e f  w o r k ,  

t e s t i f i e d  t o  h e r  knowledge of B a l t h a z a r ' s  a b i l i t y  t o  f u n c t i o n  i n  

t h e  E n g l i s h  l a n g u a g e  ( R- 1 7 3- 1 7 5 ) .  T h e  c o u r t  p e r m i t t e d  he r  t o  

t e s t i f y ,  a l t h o u g h  e x p r e s s i n g  some r e s e r v a t i o n s  r e g a r d i n g  q u a l i f i -  

c a t i o r , s  as  a n  e x p e r t  (R-191) .  She s ta ted t h a t  s h e  saw B a l t h a z a r  

many times a t  t h e  H a i t i a n  s h e l t e r  i n  A r l i n g t o n ,  V i r g i n i a  (R- 193) .  

B e  i n d i c a t e d  o n  numerous o c c a s i o n s  t h a t  h e  u n d e r s t o o d  t h i n g s  t o l d  

h im  i n  E n g l i s h  when i n  a c t u a l i t y  it became c lear  t h a t  h e  d i d  n o t  

u n d e r s t a n d  ( R- 1 9 3- 1 9 4 ) .  S h e  s t a t e d  t h a t  i t  is common f o r  

H a i t i a n s  t o  f a k e  a n  u n d e r s t a n d i n g  o f  t h e  E n g l i s h  l a n g u a g e  when i n  

f a c t  t h e y  d o  n o t  u n d e r s t a n d  what  is  s a i d  t o  them (R- 193- 194).  

S h e  h a d  l i s t e n e d  t o  t h e  t a p e  r e c o r d i n g  o f  B a l t h a z a r ' s  

i n t e r r o g a t i o n  s t a t e m e n t  and  s h e  t e s t i f i e d  t h a t  it shows him t o  b e  

a n s w e r i n g  q u e s t i o n s ,  o r  a p p e a r i n g  t o  u n d e r s t a n d  a q u e s t i o n ,  b u t  

n o t  b e i n g  a b l e  t o  i n  f a c t  u n d e r s t a n d  (R- 195,200- 201) .  

R o g e r  W r i g h t ,  a s u p e r v i s o r  o f  t h e  m e n ' s  H a i t i a n  s h e l t e r  i n  

A r l i n g t o n ,  V i r g i n i a ,  t e s t i f i e d  t h a t  h e  h a d  many c o n v e r s a t i o n s  

w i t h  B a l t h a z a r  i n  1974  (R- 230- 231).  H e  would t a k e  B a l t h a z a r  and  

show him a spec i f i c  job  or  t a s k  and  e x p l a i n  it t o  him. B a l t h a z a r  

w o u l d  s a y  t h a t  h e  u n d e r s t o o d  a l t h o u g h  it b e c a m e  o b v i o u s  t h a t  

B a l t h a z a r  had  n o t  u n d e r s t o o d  (R- 231- 232).  I n  c o n t r a s t ,  o r  o t h e r  

o c c a s i o n s  when i n s t r u c t i o n s  were g i v e n  by a s e c r e t a r y  who s p o k e  

B a l t h a z a r ' s  own l a n g u a g e ,  t h e s e  p r o b l e m s  of u n d e r s t a n d i n g  would 

n o r m a l l y  b e  r e s o l v e d  (R- 233- 234).  M r .  W r i g h t  was i n  c o n t a c t  w i t h  
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.J B a l t h a z a r  f o r  a p p r o x i m a t e l y  s i x  w e e k s .  D u r i n g  t h i s  t i m e  t h e  

p rob l em of u n d e r s t a n d i n g  d i r e c t i o n s  i n  E n g l i s h  was almost a d a i l y  

p rob l em (K- 235) .  

F r i t z  Longchomb,  p r o g r a m  d i r e c t o r  a t  t h e  Washing ton  C e n t e r  

of H a i t i  t e s t i f i e d  t o  h a v i n g  r e c e i v e d  a d e g r e e  i n  c i v i l  e n g i n e e r -  

i n g  i n  H a i t i  a n d  a l s o  h a v i n g  r e c e i v e d  a d e g r e e  i n  s o c i o l o g y  

(K- 241) .  B e  h a d  s t u d i e d  a t  t h e  U n i v e r s i t y  of M o n t r e a l  a n d  h a d  

c o m p l e t e d  a d v a n c e d  work  a t  G e o r g e t o w n  U n i v e r s i t y  i n  Washing ton  

D.C. (K- 242) .  H e  works  m o s t l y  i n  e d u c a t i o n a l  w o r k  w i t h  H a i t i a n  

r e f u g e e s  ( H- 2 4 2 ) .  H e  has w o r k e d  a s  a t r a n s l a t o r  i n  c o u r t  (R-  

2 4 4 ) .  

M r .  Longchomb came i n  c o n t a c t  w i t h  B a l t h a z a r  i n  J u n e  o f  1984  

when B a l t h a z a r  w a s  a t  t h e  G r e y h o u n d  Bus  S t a t i o n  i n  W a s h i n g t o n ,  

D.C. ,  h a v i n g  d i f f i c u l t y  i n  a r r a n g i n g  t r a v e l  t o  M i a m i  (R- 255- 256).  

H e  e x p l a i n e d  t h a t  H a i t i a n s  i n  t h i s  c o u n t r y  h a v e  what  i s  c a l l e d  a 

" s u r v i v a l  synd rome , "  meaning  t h a t  t h e y  attempt t o  make t h e i r  way 

by c o n v i n c i n g  people t h a t  t h e y  c a n  s p e a k  E n g l i s h  better t h a n  t h e y  

a r e  a c t u a l l y  ab le  t o  d o  (R- 257) .  I t  is e s p e c i a l l y  or  more common 

among H a i t i a n  r e f u g e e s  t o  a s s e r t  t h a t  t h e y  u n d e r s t a n d  E n g l i s h  

b e t t e r  t h a n  t h e y  a c t u a l l y  d o  (R- 259) .  

M r .  Longcnomb l i s t e n e d  t o  t h e  t a p e  r e c o r d e d  s t a t e m e n t  a n d  

e x p r e s s e d  h i s  b e l i e f  t h a t  B a l t h a z a r  e i t h e r  m i s u n d e r s t o o d  or  d i d  

n o t  f u l l y  u n d e r s t a n d  s e v e r a l  of t h e  q u e s t i o n s  (R- 263) .  

Tony  H o b i n ,  of t h e  E n g l i s h  d e p a r t m e n t  a t  F l o r i d a  I n t e r n a -  

t i o n a l  U n i v e r s i t y ,  who a l so  t e a c h e s  l i n g u i s t i c s ,  t e s t i f i e d  a t  t h e  

h e a r i n g  (R- 285) .  H e  s p e a k s  b a s i c  Creole (H- 287) .  H e  i n t e r v i e w e d  

B a l t h a z a r  a t  t h e  j a i l  a n d  a d m i n i s t e r e d  a n  o r a l  e x a m i n a t i o n  
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(R- 289) .  The i n t e r v i e w  t o o k  a p p r o x i m a t e l y  t w o  h o u r s  (R- 290) .  H i s  

e x a m i n a t i o n  w a s  t o  d e t e r m i n e  B a l t h a z a r ' s  c o m p r e h e n s i o n  of t h e  

s p o k e n  E n g l i s h  l a n g u a g e  ( K- 2 9 1 ) .  H e  a l s o  e v a l u a t e d  t h e  t a p e  

r e c o r d i n g  o f  t h e  i n t e r r o g a t i o n  s t a t e m e n t ,  and h e  prepared h i s  own 

t r a n s c r i p t  of t h e  t a p e  (R- 292- 293).  

a 

H r .  T o b i n  s t a t e d  t h a t  B a l t h a z a r  would n o t  b e  able  t o  compre- 

h e n d  h i s  c o n s t i t u t i o n a l  r i g h t s  b e c a u s e  of t h e  l i m i t a t i o n s  of h i s  

u n d e r s t a n d i n g  of t h e  E n g l i s h  l a n g u a g e  ( R - 3 1 1 ) .  H e  s t a t e d  t h a t  

mere r e p e t i t i o n  oE t h o s e  r i g h t s  would n o t  allow f o r  B a l t h a z a r ' s  

c o m p r e h e n s i o n  of t h e m  ( R - 3 1 Q ) .  H e  a l s o  f o u n d  t h a t  i n  s e v e r a l  

a r e a s  o n  t h e  t a p e  r e c o r d i n g  t h a t  B a l t h a z a r  g a v e  a r e s p o n s e  t h a t  

was e i t h e r  i n c o m p a t i b l e  o r  i n c o r r e c t  i n  r e g a r d  t o  t h e  q u e s t i o n  

t h a t  had  b e e n  a s k e d  (El-311). 

R e n o i t  B a l t h a z a r  t e s t i f i e d  i n  h i s  own b e h a l f  and s t a t e d  t h a t  

h e  had  been  b o r n  i n  H a i t i  27 y e a r s  a g o  ( 2 - 3 4 0 ) .  H e  h a d  b e e n  i n  

t h e  U n i t e d  S t a t e s  11 y e a r s  (R- 340) .  I n  t h e  U n i t e d  S t a t e s  h e  had  

gone  t o  s c h o o l  t o  l e a r n  E n g l i s h  a t  a p l a c e  known a s  O p e r a t i o n  

C o n c e r n  i n  Boynton  Beach (R- 341) .  T h e s e  l e s s o n s  s t o p p e d  i n  1982  

0 3 - 3 4 2 ) .  When h e  w e n t  t o  W a s h i n g t o n ,  D . C .  h e  h a d  a p r o b l e m  

u n d e r s t a n d i n g  E n g l i s h  (R- 342- 343).  

Mr. B a l t h a z a r  s p e c i f i c a l l y  remembered t h e  d e t e c t i v e  t e l l i n g  

h im  a b o u t  h i s  r i g h t s  ( R- 3 4 3 ) .  C e r t a i n  w o r d s  o n  t h e  c a r d  were 

beyond h i s  l e v e l  o f  u n d e r s t a n d i n g ,  and t h e  r e s u l t  was t h a t  h e  d i d  

n o t  u n d e r s t a n d  t h a t  h e  c o u l d  r e f u s e  t o  t a l k  t o  t h e  pol ice  o f f i c e r  

a b o u t  t h e  c a u s e  of t h e  a r r e s t  ( R- 3 4 3- 3 4 4 ) .  H e  s t a t e d  t h a t  i n  

H a i t i  a p e r s o n  a r r e s t e d  d o e s  h a v e  t o  t a l k  t o  t h e  pol ice  a b o u t  

s u s p e c t e d  crimes (R- 344) .  
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T h e  j u d g e  e n t e r e d  a w r i t t e n  o r d e r  d e n y i n g  t h e  m o t i o n  t o  

s u p p r e s s  c o n f e s s i o n  and a d m i s s i o n s ,  and  t h e  s u p p l e m e n t a l  mot i o n  

t o  suppress,  making t h e  f o l l o w i n g  f i n d i n g s  (R- 2714) :  

1) t h e  D e f e n d a n t  was f u l l y  a d v i s e d  o f  h i s  
c o n s t i t u t i o n a l  r i g h t s ,  a s  r e q u i r e d  by Miranda  
v .  A r i z o n a ,  384  U . S .  436  ( 1 9 6 6 ) ,  b e f o r e  a n y  
i n t e r r o g a t i o n ;  

2 )  t h e  D e f e n d a n t  v o l u n t a r i l y ,  knowing ly ,  and 
i n t e l l i g e n t l y  w a i v e d  t h e  e x e r c i s e  of h i s  
Miranda  r i g h t s  b e f o r e  i n t e r r o g a t i o n  began ;  

3 )  t h e  D e f e n d a n t  s a i d  n o t h i n g  d u r i n g  s u c h  
i n t e r r u p t i o n  which  t h i s  C o u r t  i n t e r p r e t s  a s  a n  
e x e r c i s e  of any  o f  h i s  Miranda  r i g h t s ;  

4 )  t h e  S t a t e  h a s  m e t  i ts b u r d e n  o f  showing by 
a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t ,  u n d e r  t h e  
t o t a l i t y  o f  t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  
tape r e c o r d e d  i n t e r r o g a t i o n  i n  t h i s  c a se ,  t h e  
D e f e n d a n t  v o l u n t a r i l y  made t h e  s t a t e m e n t s  and 
a d m i s s i o n s  i n  q u e s t i o n  and was n e i t h e r  c o e r c e d  
n o r  i n d u c e d  t o  make s u c h  s t a t e m e n t s  or admis-  
s i o n s .  

T h e r e f o r e ,  it is 
O R D E R E D  ArJI) ADJUDGED t h a t  t h e  Motion and 

t h e  S u p p l e m e n t a l  Mot ion  are d e n i e d .  

The  above  o r d e r  m a K e s  no  f i n d i n g  c o n c e r n i n g  s p e c i f i c a l l y  t h e  

e v i d e n c e  of B a l t h a z a r ' s  l i m i t a t i o n s  i n  u n d e r s t a n d i n g  t h e  E n g l i s h  

l a n g u a g e  and  n o  f i n d i n g  r e s o l v i n g  t h e  s u b s t a n t i a l  e v i d e n c e  t h a t  

h e  w o u l d  n o t  h a v e  b e e n  a b l e  t o  u n d e r s t a n d  f u l l y  t h e  w a r n i n g s  

g i v e n  i n  E n g l i s h  n o r  t h e  n a t u r e  of t h e  r i g h t s  t h a t  h e  w a s  p u r p o r-  

t e d l y  w a i v i n g .  

B .  The T r i a l  

G a r y  B y e r s  o f  t h e  P a l m  B e a c h  C o u n t y  S h e r i f f ' s  O f f i c e  was 

p a t r o l l i n g  t h e  L o x a h a t c h e e  z o n e  o n  t h e  11:OO p . m .  t o  7 : 0 0  a . m .  

s h i f t  o n  J u l y  3 0 ,  1 9 8 4  ( R- 1 8 0 2 ) .  A t  a b o u t  5 : 0 5  a . m .  h e  s a w  a 

p e r s o n  w a l k i n g  west  o n  S t a t e  Road 8 0 ,  a l s o  known a s  S o u t h e r n  
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B o u l e v a r d ,  a r o u t e  b e t w e e n  West P a l m  B e a c h  a n d  B e l l e  G l a d e  

( R- 1 8 0 2- 1 8 0 3 ) .  H e  p u l l e d  i n t o  a p a r k i n g  l o t  a n d  s h i n e d  h i s  
L 

l i g h t s  o n  t h e  i n d i v i d u a l  a n d  a s k e d  i f  t n e  p e r s o n  was okay  (R-  

1804- 1805) .  The p e r s o n  a s k e d  f o r  a r i d e  t o  B e l l e  G l a d e ,  b u t  t h e  

o f f i c e r  was o n  p a t r o l  a n d  t o l d  t h e  p e r s o n  t h a t  h e  was u n a b l e  t o  

p r o v i d e  s u c h  a r i d e  (H- 1805) .  P e t i t i o n e r  s t i p u l a t e d  t h a t  it was 

B e n o i t  B a l t h a z a r  t h a t  t h e  w i t n e s s  had  s e e n  t h a t  morn ing  (R- 1800) .  

George  A b b o t t  t e s t i f i e d  t h a t  h e  w o r k e d  f o r  T h e  P a l m  B e a c h  

P o s t ,  a newspape r ,  t r a i n i n g  a s  a d i s t r i b u t i o n  s e r v i c e  r e p r e s e n t a -  

t i v e  o n  J u l y  3 0 ,  1984  (R- 1835- 1836).  H e  was u n d e r  t h e  s u p e r v i -  

s i o n  of Mrs. F r a n c i s  Thompson. On t h a t  morn ing  h e  m e t  h e r  s e v e n  

o r  e i g h t  miles  w e s t  o n  S o u t h e r n  B o u l e v a r d  from West P a l m  B e a c h  

( R- 1 8 3 7 ) .  T h a t  m o r n i n g  t h e r e  were no  car r ie rs  f rom some o f  t h e  

d e l i v e r y  r o u t e s ,  w h i c h  m e a n t  t h a t  A b b o t t  a n d  Thompson h a d  t o  

d e l i v e r  t h o s e  r o u t e s  (R- 1838) .  Mrs. Thompson went  t o  d e l i v e r  a 

r o u t e  w h i l e  M r .  A b b o t t  s t a y e d  a t  t h e  w a r e h o u s e  t o  p r e p a r e  t h e  

papers  f o r  a n o t h e r  r o u t e  (R- 1838) .  They had  p l a n n e d  f o r  h e r  t o  

c a l l  and  meet h i m  a t  a p l a c e  known a s  G a r y ' s  Midway w h e r e  M r .  

A b b o t t  w o u l d  b r i n g  t h e  s e c o n d  r o u t e ' s  papers (R- 1840) .  She  d i d  

n o t  c a l l ,  s o  h e  w e n t  t o  t h e  Midway t o  see i f  s h e  was t h e r e  

( R- 1 8 4 1 ) .  H e  l e f t  t h e  w a r e h o u s e  a t  5 :50  a . m .  a n d  a r r i v e d  a t  

a p p r o x i m a t e l y  6:OO a . m .  a t  G a r y ' s  Midway (R- 1841- 1842).  

H e  saw h e r  car  p a r k e d  i n  t h e  p a r k i n g  l o t ,  and h e  p u l l e d  h i s  

car  a b r e a s t  o f  h e r  car (R- 1842) .  They t a l k e d ,  and h e  g o t  o u t  t o  

e x c h a n q e  t h e  pape r s  when a p e r s o n  came up  and a s k e d  t o  b e  t a k e n  

t o  Belle G l a d e  (R- 1844- 1845).  M r s .  Thompson t o l d  t h e  p e r s o n  t h a t  
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t h e y  c o u l d  n o t  t a k e  h i m  t o  Bel le  G l a d e  t h a t  t h e y  had  some p rob-  

lems o f  t h e i r  own b e c a u s e  t h e y  h a d  t o  g e t  t h e  papers  o u t  ( R -  

1 8 4 7 ) .  T h e  p e r s o n  t h e n  t u r n e d  and walked  t o w a r d  S o u t h e r n  Boule-  

v a r d  w h i l e  M r .  A b b o t t  a n d  Mrs. Thompson e x c h a n g e d  papers  ( R -  

1 8 4 8 ) .  T h e  p e r s o n  t h e n  r e t u r n e d  and s a t  i n  t h e  d r i v e r ' s  seat  of 

M r .  A b b o t t ' s  v e h i c l e  ( H - 1 8 4 8 ) .  M r .  A b b o t t  h a d  l e f t  t h e  c a r  

r u n n i n g  (R- 1849) .  M r .  A b b o t t  went  t o  t h e  p a s s e n g e r ' s  s i d e  window 

and  t o l d  t h e  p e r s o n  t o  g e t  o u t  of t h e  ca r  ( R- 1 8 4 9 ) .  T h e  p e r s o n  

had  a p i s t o l  which  h e  p o i n t e d  a t  t h e  w i t n e s s  and s a i d  t h a t  h e  was 

g o i n g  t o  t a k e  t h e  car  (R- 1850) .  M r .  A b b o t t  t h e n  b a c k e d  away a s  

Mrs. Thompson walked  up  on t h e  d r i v e r ' s  s i d e ,  a t  which po in t  t h e  

p e r s o n  swung a r o u n d  w i t h  t h e  p i s t o l  and  s h o t  h e r  ( R- 1 8 5 3 ) .  S h e  

s a i d  s o m e t h i n g ,  M r .  A b b o t t  c o u l d  n o t  r eca l l  what  s h e  s a i d ,  h e r  

arms went  up and  s h e  f e l l  t o  t h e  g round  (R- 1854- 1855) .  H e  c o u l d  

n o t  see i f  s h e  h a d  a n y t h i n g  i n  h e r  h a n d s  a s  h e r  h a n d s  went  u p  

h 

(R- 1856) .  

M r .  A b b o t t  t h e n  r a n  b e h i n d  t h e  n e a r b y  b u i l d i n g  and w a i t e d  

t w o  or  t h r e e  m i n u t e s  u n t i l  h e  saw h e r  dog o u t  i n  t h e  p a r k i n g  l o t  

h e  t h e n  w e n t  a n d  s a w  t h a t  s h e  w a s  l y i n g  o n  t h e  g r o u n d ,  and M r .  

A b b o t t  u s e d  a p h o n e  b o o t h  t o  d i a l  f o r  e m e r g e n c y  a s s i s t a n c e  

(R- 1856- 1857).  Mr. A l D o t t ' s  v e h i c l e  w a s  no  l o n g e r  i n  t h e  p a r k i n g  

l o t  (R- 1857) .  

P e t i t i o n e r  s t i p u l a t e d  t o  b e i n g  t h e  p e r s o n  i n  t h e  p a r k i n g  l o t  

t h a t  morn ing  (R- 1859- 1860).  
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N r .  A b b o t t  t e s t i f i e d  t h a t  h e  had  no d o u b t  t h a t  B a l t h a z a r  was 

t h e  p e r s o n  who d i d  t h e  s h o o t i n g .  M r .  A b b o t t ' s  v e h i c l e  w a s  

r e t u r n e d  t o  h i m  b y  t h e  S h e r i f f ' s  D e p a r t m e n t  a f e w  d a y s  l a t e r  

(R- 1861) .  

F r e d  B r o d s k y ,  who was employed  w i t h  Mrs. Thompson, i d e n t i -  

f i e d  a p h o t o g r a p h  of h e r  as  t h e  d e c e a s e d  v i c t i m  (R- 1898- 1901).  

R i c h a r d  C h r i s t m a s ,  a P a l m  B e a c h  C o u n t y  p a r a m e d i c ,  g a v e  

e m e r g e n c y  a i d  t o  Mrs. Thompson  i n  t h e  p a r k i n g  l o t  of G a r y ' s  

Midway (R- 1903- 1905).  H e  o b s e r v e d  a gun  l y i n g  on t h e  g round  near 

Mrs. Thompson (R- 1908) .  A h e l i c o p t e r  w a s  c a l l e d  t o  t a k e  h e r  t o  

t h e  Good S a m a r i t a n  H o s p i t a l  w n e r e  s h e  d i e d  some t i m e  l a t e r  

(R-1905-1906,1917-1918). 

D r .  Hobin ,  Associate M e d i c a l  Examiner ,  p e r f o r m e d  a n  a u t o p s y .  

H e  f ound  t h a t  Mrs. Thompson s u f f e r e d  a g u n s h o t  wound t o  t h e  h e a d  

(R- 1919- 1921).  

G r e g o r y  R i c h t e r ,  crime s c e n e  i n v e s t i g a t o r ,  compared l a t e n t  

p r i n t s  s e n t  f rom bake  C o u n t y  w h e r e  M r .  A b b o t t ' s  c a r  was r e c o v -  

e r e d .  B a l t h a z a r ' s  t h u m b p r i n t  m a t c h e d  a l a t e n t  p r i n t  f r om t h e  

i n s i d e  l e f t  t o p  d o o r  window of M r .  A b b o t t ' s  v e h i c l e  (R- 1962-  

1 9 6 3 ) .  

R o b i n  W i l s o n ,  a cashier  a t  a n  A m o c o  s t a t i o n  i n  Mr. Plymouth 

i n  Lake Coun ty ,  F l o r i d a ,  s t a t e d  t h a t  a b o u t  1 1 : O O  p.m. on  J u l y  3 0 ,  

1 9 8 4 ,  a ca r  came i n  w i t h  a l o t  o f  i tems p i l e d  i n  t h e  back  seat  

(R- 1966- 1969).  The man pumped g a s  b u t  t r i e d  t o  u s e  a N e w  York  

P u b l i c  A s s i s t a n c e  c a r d ,  w h i c h  was n o t  a c a r d  t h a t  t h e  s t a t i o n  

a c c e p t e d  t o  p a y  ( R- 1 9 6 8- 1 9 7 1 ) .  S h e  c o u l d  n o t  u n d e r s t a n d  t h e  

man ' s  e f f o r t  t o  u s e  t h e  c a r d  (R- 1970- 1971).  
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Lake County S h e r i f f ' s  O f f i c e r  C h a r l e s  R u s s e l l  w a s  d i s p a t c h e d  

t o  t h e  A m o c o  s t a t i o n  (R- 1972- 1973) .  H e  i d e n t i f i e d  t h e  p e t i t i o n e r  

B a l t h a z a r  a s  a man who g a v e  a N e w  York P u b l i c  A s s i s t a n c e  c a r d  a s  

payment  f o r  t h e  g a s o l i n e  (R- 1970- 1971).  The o f f i c e r  r a n  t h e  t a g  

number  f r o m  t h e  v e h i c l e  t h r o u g h  t h e  d i s p a t c h e r  and was in fo rmed  

t h a t  t h e  v e h i c l e  h a d  b e e n  s t o l e n  ( R- 1 9 7 6- 1 9 7 7 ) .  H e  a r r e s t e d  

p e t i t i o n e r  & o r  t h e  v e h i c l e  t h e f t  (12-1977). H e  f ound  a f i r e a r m  

and Mr. A b b o t t ' s  checkbook  i n  t h e  v e h i c l e  (R- 1978- 1979).  

P a l m  B e a c h  C o u n t y  S h e r i f f  ' s  O f f i c e r  Thomas Hogan t e s t i f i e d  

t o  q u e s t i o n i n g  B a l t h a z a r  a f t e r  t h e  a r r e s t  i n  Lake Coun ty ,  F l o r i d a  

(R- 1991- 1996).  P e t i t i o n e r  renewed h i s  o b j e c t i o n  t o  t h e  i n t r o d u c -  

t i o n  o f  t h e  s t a t e m e n t  and  p r e s e r v e d  h i s  p r i o r  o b j e c t i o n s  t o  u s e  

of t h e  s t a t e m e n t  as  e v i d e n c e  (R- 2013- 2014).  

The tape r e c o r d i n g  o f  B a l t h a z a r ' s  post- arrest  s t a t e m e n t  was 

p l a y e d  t o  t h e  j u r y  ( R- 2 0 1 4- 2 0 5 5 ) .  I n  t h e  s t a t e m e n t  B a l t h a z a r  

a d m i t t e d  w a l k i n g  t o w a r d  B e l l e  G l a d e  a n d  a s k i n g  f o r  a r i d e  ( R-  

2 0 3 0 ) .  H e  s a i d  a man a s k e d  f o r  h e l p  t a k i n g  some newspape r s  o u t  

t o  t h e  car ,  and  t h a t  h e  t h e n  went  and  s a t  i n s i d e  t h e  p e r s o n ' s  car 

a n d  a s k e d  f o r  a r i d e  ( R - 2 0 3 0 ) .  T h e  nian sa id  y e s  t h a t  h e  c o u l d  

t a k e  t h e  ca r ,  b u t  t h e  woman came up  w i t h  a gun  p o i n t e d  a t  h i m  a t  

w h i c h  p o i n t  B a l t h a z a r  p u l l e d  a f i r e a r m  a n d  s h o t  i n  t h e  a i r  

(R- 2030- 2031).  H e  s a i d  t h e  woman e i t h e r  l e a n e d  o r  f e l l  a n d  t h e  

man d r o v e  o f f  (R- 2031) .  B a l t h a z a r  went  t o  F t .  L a u d e r d a l e ,  b u t  h e  

c o u l d  n o t  remember whe re  h e  had  g o t t e n  t h e  car  so h e  k e p t  d r i v i n g  

a n d  d r i v i n g  a n d  d r i v i n g  ( R- 2 0 3 2 ) .  H e  l a t e r  t h o u g h t  t h a t  h i s  

f r i e n d  i n  F t .  L a u d e r d a l e  had  l o a n e d  him t h e  car (R- 2034) .  
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B a l t h a z a r  s a i d  t h a t  b e f o r e  t h e  s h o o t i n g  t h e  woman had  t o l d  

him t h a t  h e  was n o t  g o i n g  a n y w h e r e  o r  s h e  w o u l d  b l o w  h i s  h e a d  

o f f ,  a n d  B a l t h a z a r  s a i d  h e  h a d  h i s  h a n d  o n  t h e  g u n  " f o r  some 

r e a s o n "  (R- 2037) .  B a l t h a z a r  s a i d  h e  t h o u g h t  h e  s h o t  i n  t h e  a i r  

a n d  d o e s n ' t  know i f  t h e  woman r a n ,  b u t  h e  t h o u g h t  t h a t  s h e  and  

t h e  man who were i n  t h e  p a r k i n g  l o t  b o t h  r a n  t o g e t h e r  (R- 1237-  

1 2 3 8 ) .  B a l t n a z a r  h a d  t h o u g h t  t h e  man i n  t h e  p a r k i n g  l o t  was a 

Mexican man tha r .  h e  knew nained Renau ldo  (R- 2039) .  

D e p u t y  Hogan s t a t e d  t h a t  t h e  f i r e a r m  f o u n d  n e x t  t o  t h e  

v i c t i m  i n  t h e  p a r k i n g  l o t  b e l o n g e d  t o  Mrs. Thompson ( R- 2 0 6 9 ) .  

D u r i n g  c r o s s - e x a m i n a t  i o n  a t  t r i a l  t h e  p e t i t i o n e r  a t t e m p t e d  t o  

q u e s t i o n  t h e  o f f i c e r  c o n c e r n i n g  w h e t h e r  t h e  o f f i c e r  w o u l d  h a v e  

t a k e n  s p e c i a l  s a f e g u a r d s  t o  see t h a t  t h e  p e r s o n  u n d e r s t o o d  h i s  

r i g h t s  i f  t h e  o f f i c e r  had  known t h a t  t h e  p e r s o n  h a d  t h e  e d u c a -  

t i o n a l  l e v e l  of u n d e r s t a n d i n g  of a s i x - y e a r  o l d  (R- 2093- 2095).  

The t r i a l  c o u r t  s u s t a i n e d  t h e  o b j e c t i o n  b u t  h e a r d  a p r o f f e r  of 

t h e  t e s t i m o n y  t h a t  t h e  o f f i c e r  w o u l d  h a v e  t a k e n  specia l  s a f e -  

g u a r d s  i f  h e  h a d  known t h a t  t h e  p e r s o n  h e  w a s  p r e p a r i n g  t o  

q u e s t i o n  h a d  o n l y  t h e  e d u c a t i o n a l  l e v e l  i n  E n g l i s h  o f  a s i x - y e a r  

o l d  (R- 2094- 2095).  A f t e r  t h e  p r o f f e r  t h e  t r i a l  c o u r t  a g a i n  d e n i e d  

u s e  of t h e  p r o f f e r  a s  e v i d e n c e  b e f o r e  t h e  j u r y  (R- 2103) .  

The s t a t e  r e s t e d  (R- 2118) .  P e t i t i o n e r  moved for e n t r y  of a 

j u d g m e n t  o f  a c q u i t t a l  o n  t h e  g r o u n d  t h a t  n o  p r e m e d i t a t i o n  o r  

f e l o n y  m u r d e r  h a d  b e e n  shown ( R- 2 1 1 9- 2 1 1 5 ) .  The  m o t i o n  was 

d e n i e d  ( R- 2 1 3 0 ) .  P e t i t i o n e r  t h e n  a s k e d  f o r  t h e  c o u r t  t o  r u l e  

t h a t  t h e  e v i d e n c e  was i n s u f f i c i e n t  t o  e s t a b l i s h  p r e m e d i t a t i o n  and  

f o r  t h e  c o u r t  t o  t h u s  d i s m i s s  t h e  p r e m e d i t a t i o n  a l t e r n a t i v e  o f  
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t n e  f i r s t  d e g r e e  m u r d e r  c h a r g e  o n  t h e  g r o u n d  t h a t  t h e  s t a t e ' s  

e v i d e n c e  e l i m i n a t e d  p r e m e d i t a t i o n ,  b u t  t h e  t r i a l  c o u r t  d e n i e d  t h e  

m o t i o n  (2 -2130) .  

-7- 

T h e  d e f e n d a n t  c a l l e d  R o b e r t  L e v i t t ,  a n  M . D . ,  who was de-  

c l a r e d  a n  e x p e r t  i n  c l i n i c a l  n e u r o p s y c h o l o g y  ( R- 2 2 0 3 , 2 2 1 2 ) .  D r .  

L e v i t t  c o n d u c t e d  a n e u r o p s y c h o l o g i c a l  e x a m i n a t i o n  o f  B e n o i t  

B a l t h a z a r  a t  t h e  j a i l  o n  J a n u a r y  1 7 ,  1 9 8 6  ( R- 2 0 1 3- 2 0 1 4 ) .  T h e  

exam t o o k  f o u r  h o u r s  (H- 2013) .  B a l t h a z a r  s c o r e d  on  t h e  v a r i o u s  

tests a s  would b e  e x p e c t e d  of a n  A m e r i c a n  s c h o o l - c h i l d  o f  s i x  

y e a r s  a n d  s i x  m o n t h s  o f  a g e  ( H- 2 2 2 4 ) .  D r .  L e v i t t  s p e c i f i c a l l y  

t e s t e d  f o r  a n  a b i l i t y  t o  s p e a k  t h e  E n g l i s h  l a n g u a g e ,  a n d  t e s t e d  

f o r  l i n g u i s t i c  a n d  n o n - l i n g u i s t i c  i n t e l l e c t u a l  a b i l i t y  a n d  

a c h i e v e m e n t  (R- 2221- 2222).  On t h e  t e s t  i n v o l v i n g  t h e  a b i l i t y  t o  

speak  t h e  l a n g u a g e  B a l t h a z a r  s c o r e d  65  t o  70 ,  which w a s  i n  t h e  

m i l d l y  d e f e c t i v e  r a n g e  (R- 2224- 2225).  I n  t h e  t e s t  o f  u n d e r s t a n -  

d i n g  E n g l i s h  w o r d s  when u s e d  t o g e t h e r  B a l t h a z a r  s c o r e d  a 4 0  

(R- 2225- 2227).  D r .  L e v i t t  s t a t e d  t h a t  B a l t h a z a r  d o e s  b e t t e r  i n  

l a n g u a g e  e x p r e s s i o n  t h a n  i n  l a n g u a g e  c o m p r e h e n s i o n  u s i n g  t h e  

E n g l i s h  l a n g u a g e  ( R- 2 2 2 5- 2 2 2 7 ) .  D r .  L e v i t t  a l s o  s t a t e d  t h a t  

e x p e r t i s e  was needed  t o  see and  u n d e r s t a n d  t h e  d i f f e r e n c e  be tween  

B a l t h a z a r ' s  a b i l i t y  t o  s p e a k  t h e  E n g l i s h  l a n g u a g e  and h i s  a b i l i t y  

t o  comprehend t h e  spoken  E n g l i s h  l a n g u a g e  (K- 2230) .  

The w i t n e s s e s  who t e s t i f i e d  a t  t h e  s u p p r e s s i o n  h e a r i n g ,  M r .  

Longchomb, Ms. B e l l  and  M r .  W r i g h t ,  a l l  r e p e a t e d  t h e i r  t e s t i m o n y  

c o n c e r n i n g  t h e i r  a s s o c i a t i o n  w i t h  B a l t h a z a r  i n  V i r g i n i a  a n d  t o  

B a l t h a z a r ' s  i n d i c a t i o n s  o f  a n  a b i l i t y  t o  u n d e r s t a n d  t h e  s p o k e n  

E n g l i s h  l a n g u a g e  when i n  f a c t  h e  d i d  n o t  h a v e  much a b i l i t y  t o  
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u n d e r s t a n d  t h e  s p o k e n  E n g l i s h  l a n g u a g e  (R-2131-2146,2250-2264, 

2269- 2271) .  T h e s e  w i t n e s s e s  a l l  c o n c u r r e d  t h a t  p e t i t i o n e r ,  as  is 

common w i t h  H a i t i a n s  g e n e r a l l y  i n  t h i s  c o u n t r y ,  makes a n  e f f o r t  

t o  i n d i c a t e  h e  u n d e r s t a n d s  E n g l i s h  when i n  f a c t  h i s  u n d e r s t a n d i n g  

is q u i t e  l i m i t e d  (K- 2152- 2153).  Plr. Longchomb s p e c i f i c a l l y  s t a t e d  

t h a t  p e t i t i o n e r ' s  ac t ions  would show t h a t  h e  c o u l d  n o t  u n d e r s t a n d  

w o r d s  s p o k e n  i n  E n g l i s h  a l t h o u g h  h e  would n o t  r e a d i l y  a d m i t  it 

** 

(K-2152-2153). 

P e t i t i o n e r  a l so  c a l l e d  F.I.U. v i s i t i n g  p r o f e s s o r  i n  l i n g u i s -  

t i c s  Tometro Hopkins  (R- 2274- 2275).  H e  w a s  d e c l a r e d  a n  exper t  i n  

1 i n g u i s t  i c s ,  i n  E n g l i s h  and i n  Creole (R- 2277) .  H e  i n t e r v i e w e d  

t h e  p e t i t i o n e r  f o r  c o m p r e h e n s i o n  of E n g l i s h  a n d  s p e n t  30 h o u r s  

s t u d y i n g  t h e  tape r e c o r d i n g  o f  t h e  i n- c u s t o d y  s t a t e m e n t  (R-2278- 

2 2 8 0 ) .  P r o f e s s o r  H o p k i n s  s t a t e d  t h a t  o n  t h e  t a p e  r e c o r d i n g  

B a l t h a z a r ' s  a n s w e r s  were i n c o m p a t i b l e  w i t h  t h e  q u e s t  i o n s  o n  

numerous o c c a s i o n s  ( R- 2 2 8 4 ) .  H e  s t a t e d  t h a t  B a l t h a z a r  h a d  a n  

i n a b i l i t y  t o  u n d e r s t a n d  complex s t r u c t u r e s  of E n g l i s h  (R- 2286) .  

H e  s p e c i f i c a l l y  t e s t i f i e d  t h a t  B a l t h a z a r  w o u l d  h a v e  d i f f i c u l t y  

u n d e r s t a n d i n g  h i s  r i g h t s  when t h e y  were r e a d  t o  him (R- 2288) .  

Both  p a r t i e s  t h e n  r e s t e d  (R- 2293) .  M o t i o n  f o r  j u d g m e n t  of 

a c q u i t t a l  was renewed and d e n i e d  (R- 2294) .  

Dur ing  j u r y  d e l i b e r a t i o n s  t h e  c o u r t  p e r m i t t e d  t h e  j u r y  t o  

t a k e  t h e  t a p e  r e c o r d i n g  o f  t h e  S t a t e m e n t  i n t o  t h e  j u r y  room and  

t o  p l a y  it as  t h e y  d e s i r e d  ( K- 2 2 5 4 ) .  O b j e c t i o n  o n  t h e  g r o u n d  

t h a t  t h e  j u r y  would t h u s  b e  ab le  t o  c o n s i d e r  p o r t i o n s  o f  t h e  tape  
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T h e  j u r y  r e t u r n e d  v e r d i c t s  

c h a r g e d  (R- 2462) .  The t r i a l  c o u r t  

a s e n t e n c e  of l i f e  impr i sonmen t ,  w 

9. 

r e c o r d e d  s t a t e m e n t  o u t  o f  c o n t e x t ,  and  t h a t  t h i s  p r o c e d u r e  would 

r i s k  t h e  j u r y  f o c u s i n g  o n  i s o l a t e d  p o r t i o n s  of t h e  s t a t e m e n t  o u t  

of c o n t e x t  of t h e  e n t i r e  s t a t e m e n t  was d e n i e d  (R- 2254- 2260).  

1. 

of g u i l t y  o n  b o t h  c o u n t s  a s  

a d j u d i c a t e d  g u i l t  and imposed 

t h  a 2 5  y e a r  s t a t u t o r y  m i n i -  

mum, o n  t h e  € i r s t  d e g r e e  murde r  c o n v i c t i o n  and  imposed a g u i d e-  

l i n e s  s e n t e n c e  o f  s i x  yea r s  impr i sonmen t  o n  t h e  robbery  c o n v i c -  

t i o n  (H-2973-2974).  Notice o f  appeal was t ime ly  f i l e d  from e n t r y  

of t h e  j u d g m e n t s  and  s e n t e n c e s  ( R - 2 9 8 4 ) .  T h e  c o n v i c t i o n s  were 

a f f i r m e d  o n  d i r e c t  a p p e a l ,  and t h i s  C o u r t  g r a n t e d  r e v i e w  of t h e  

p e t i t i o n  r a i s i n g  t h e  i s s u e  of s t a n d a r d  of p r o o f  n e c e s s a r y  t o  

p r o v e  v o l u n t a r i n e s s  o f  w a i v e r s  f o r  p e r s o n s  whose n a t i v e  l a n g u a g e  

is o t h e r  t h a n  E n g l i s h .  
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SUMMARY OF ARGUMENT 

T h i s  c a se  p r e s e n t s  t h e  q u e s t i o n  whe the r  t h e  h e a v i e r  b u r d e n  

of proof t h a t  p e r t a i n s  t o  t h e  s t a t e ' s  b u r d e n  o f  p r o v i n g  a v o l u n -  

t a r y  w a i v e r  a p p l i e s  when a s u s p e c t  is  d e f i c i e n t  i n  a b i l i t y  t o  

u n d e r s t a n d  E n g l i s h  a n d  when t h e  w a r n i n g s  a r e  g i v e n  o n l y  i n  

E n g l i s h .  

T h i s  C o u r t  i n  Denehy  v .  S t a t e ,  i n f r a ,  i n d i c a t e d  t h a t  t h e  

p r e p o n d e r a n c e  b u r d e n  i s  n o r m a l l y  a p p l i c a b l e  b u t  i n d i c a t e d  t h a t  

when spec ia l  c i r c u m s t a n c e s  a r e  p r e s e n t  t h e  g r e a t e r  s t a n d a r d  o f  

c lea r  and c o n v i n c i n g  p r o o f  may be r e q u i r e d .  

The " h e a v i e r  b u r d e n "  referred t o  i n  t h e  cases s h o u l d  now b e  

r e s o l v e d  t o  mean a h i g h e r ,  b u t  n o t  u n r e a s o n a b l e  b u r d e n  of proof.  

The c lear  and c o n v i n c i n g  s t a n d a r d  i s  t h e  n e x t  h i g h e r  b u r d e n  t o  

t h e  p r e p o n d e r a n c e  s t a n d a r d .  T h e  c lear  and  c o n v i n c i n g  s t a n d a r d  is 

t h e  adopted b u r d e n  where spec ia l  c i r c u m s t a n c e s  e q u i v a l e n t  t o  t h e  

l a n g u a g e  b a r r i e r ,  s u c h  a s  o ther  p r e s u m p t i v e l y  t a i n t i n g  factors ,  

e x i s t .  I t  is r e q u e s t e d  t h a t  t h e  C o u r t  r u l e  t h a t  t h e  c l e a r  a n d  

c o n v i n c i n g  s t a n d a r d  is t h e  s t a n d a r d  t h a t  mus t  be appl ied i n  t h i s  

c i r c u m s t a n c e  as  w e l l .  
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ARGUMENT 

POINT ON APPEAL 

WHETHER THE CLEAR AND C O N V I N C I N G  STANDARD OF 
PROOF I S  REQUIRED FOR WAIVER OF RIGHTS WHEN THE 
MIRANDA W A R N I N G  I S  G I V E N  I N  E N G L I S H  TO A 
NON-NATIVE ENGLISH S P E A K I N G  PERSON WHO IS  SHOWN 
TO RAVE A LIMITED A B I L I T Y  TO UNDERSTAND S P O K E N  
E N G L I S H ?  

A s  shown by t h e  S t a t e m e n t  of t h e  Facts ,  t h e  e v i d e n c e  i n  t h i s  

case h a s  s u b s t a n t i a l  s u p p o r t  f o r  a c o n c l u s i o n  t h a t  t h e  p e t i t i o n e r  

B a l t h a z a r  h a d  a l i m i t e d  a b i l i t y  t o  u n d e r s t a n d  t h e  E n g l i s h  war- 

n i n g s  h e  was y i v e n  p u r s u a n t  t o  Miranda  v. A r i z o n a ,  384 U . S .  436 

( 1 9 6 6 ) ,  p r i o r  t o  t h e  t a k i n g  of h i s  i n - c u s t o d y  c o n f e s s i o n .  T h i s  

C o u r t  i n  McDole v. S t a t e ,  283 So.2d 553  ( F l a .  1 9 7 3 ) ,  a d o p t e d  t h e  

p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  s t a n d a r d  t o  be a p p l i e d  g e n e r a l l y  

w h e r e  v o l u n t a r i n e s s  of a c o n f e s s i o n  is a t  i s s u e .  I n  Denehy v .  

S t a t e ,  4 0 0  So.2d 1216 ( F l a .  1 9 8 0 ) ,  a t  1217 ,  t h i s  C o u r t  i n d i c a t e d  

t h a t  t h e  p r e p o n d e r a n c e  s t a n d a r d  a p p l i e d  " u n d e r  no rma l  c i r cum-  

s t a n c e s "  where  t h e  v o l u n t a r i n e s s  of a c o n s e n t  t o  search is i n v o l -  

ved .  

T h i s  C o u r t  c i t e d  t o  McDole i n  i t s  Denehy  d e c i s i o n ,  t h u s  

l i n k i n g  t h e  s t a n d a r d  f o r  w a i v e r  of r i g h t s  s t a n d a r d  u n d e r  t h e  

F o u r t h  and  F i f t h  Amendments. P e t i t i o n e r  s u b m i t s  t h e  same s t a n -  

d a r d  s h o u l d  a p p l y  r e g a r d l e s s  of w h e t h e r  t h e  w a i v e r  is fo r  t h e  

g i v i n g  of a s t a t e m e n t  w h i l e  i n  c u s t o d y  or  fo r  a search. U t i l i z a -  

t i o n  of t h e  same s t a n d a r d  is c o n s i s t e n t  w i t h  t h e  approach t a k e n  

by t h e  E l e v e n t h  C i r c u i t  C o u r t  of Appeals i n  Smi th  v. Z a n t ,  855  

F.2d 712 ( 1 1 t h  C i r .  1 9 8 8 ) ,  whe re  a t  716 ,  t h e  C o u r t  i n d i c a t e d  t h a t  . 
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i n  M i r a n d a  t h e  C o u r t  appl ied  t h e  J o h n s o n  v. Z e r b s t ,  304 U . S .  458 

( 1 9 3 8 ) ,  s t a n d a r d  t o  a w a i v e r  of Miranda  r i g h t s .  T h u s  t h e  U n i t e d  

S ta tes  Supreme C o u r t  has i n d i c a t e d  t h a t  t h e  w a i v e r  of these bas ic  

c o n s t i t u t i o n a l  r i g h t s  s h o u l d  be g o v e r n e d  by s im i l a r  s t a n d a r d s  f o r  

d e t e r m i n a t i o n  of v o l u n t a r i n e s s .  

P e t i t i o n e r  a c k n o w l e d g e s  t h a t  t h e  p r e p o n d e r a n c e  o f  t h e  

e v i d e n c e  s t a n d a r d  i s  n o r m a l l y ,  i n  o r d i n a r y  c i r c u m s t a n c e s ,  t h e  

p r o p e r  s t a n d a r d  a s  t n i s  C o u r t  a d o p t e d  i n  M c D o l e .  However, where 

specia l  c i r c u m s t a n c e s  e x i s t  t h e  c o n v i n c i n g  e v i d e n c e  s t a n d a r d  mus t  

be  u t i l i z e d  i n  o rde r  t o  o b t a i n  a n  a c c u r a t e  r e s o l u t i o n  of t h e  

q u e s t i o n  w h e t h e r  t h e  w a i v e r  i s  v o l u n t a r y .  S e v e r a l  s p e c i a l  

c i r c u m s t a n c e s  h a v e  b e e n  s e t  f o r t h  i n  t h e  case  d e c i s i o n s  a s  

r e q u i r i n g  t h e  c l e a r  a n d  c o n v i n c i n g  b u r d e n  t o  be m e t .  T h e s e  

i n c l u d e  t h e  c i r c u m s t a n c e  w h e r e  a n  a c c u s e d  is shown t o  h a v e  a 

l i m i t e d  a b i l i t y  t o  u n d e r s t a n d  t h e  w a i v e r  or t h e  w a r n i n g s .  Most 

p r o m i n e n t l y ,  i s  t h e  s i t u a t i o n  w h e r e  a s u s p e c t  i s  n o t  a n a t i v e  

E n g l i s h  s p e a k i n g  p e r s o n ,  and where t h e  Miranda  w a r n i n g s  are g i v e n  

s o l e l y  i n  E n g l i s h .  T h e r e ,  t h e  c lear  and  c o n v i n c i n g  s t a n d a r d  h a s  

been  h e l d  t o  be a n e c e s s a r y  and  proper s t a n d a r d  f o r  a t r i a l  c o u r t  

t o  u t i l i z e  i n  d e t e r m i n i n g  w h e t h e r  t h e  s t a t e m e n t  is v o l u n t a r y  and  

t h u s  a d m i s s i b l e  o r  i n v o l u n t a r y  and t h u s  i n a d m i s s i b l e .  I n  S t a t e  v.  

S a n t a m a r i a ,  464 So.2d 1 9 7  ( F l a .  3d DCA 1 9 8 5 ) ,  i n  f o o t n o t e  1, t h e  

c o u r t  s t a ted  : 

I t  s h o u l d  be  e m p h a s i z e d ,  a lso ,  t h a t  t h e  s t a t e  
bears a n  e v e n  h e a v i e r  b u r d e n  of proof o n  t h e  
v o l u n t a r i n e s s  i s s u e  when t h e  d e f e n d a n t  is  a 
f o r e i g n e r  or  non- Eng l i sh  s p e a k i n g  p e r s o n .  
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-. T h e  c o u r t  c i t e d  t o  Restrepo v .  S t a t e ,  4 3 8  So.2d 7 6  ( F l a .  3d 

DCA 1 9 8 3 ) ,  w h e r e  a t  7 7 ,  t h e  D i s t r i c t  C o u r t  h e l d  t h a t  v o l u n -  

t a r i n e s s  of c o n s e n t  mus t  b e  d e t e r m i n e d  by examin ing  t h e  t o t a l i t y  

of t h e  c i r c u m s t a n c e s ,  i n c l u d i n g  s u c h  f a c t o r s  as t h e  e d u c a t i o n  and 

i n t e l l i g e n c e  and  knowledge of t h e  a c c u s e d .  An i m p o r t a n t  e l e m e n t  

i s  w h e t h e r  t h e  p e r s o n  is a f o r e i g n e r  who d o e s  n o t  r e a d i l y  speak 

o r  u n d e r s t a n d  E n g l i s h .  I n  s u c h  e v e n t  t h e  c o u r t  i n  Restrepo h e l d ,  

a t  7 8 ,  t h a t  t h e  b u r d e n  o n  t h e  g o v e r n m e n t  t o  show a v o l u n t a r y  

c o n s e n t  i n  s u c h  c i r c u i n s t a n c e  is  h e a v i e r .  T o  l i k e  e f f e c t  i s  

R o s e l l  v .  S t a t e ,  4 3 3  S o . 2 d  1 2 6 0  ( F l a .  1st DCA 1 9 8 3 ) ,  whe re  a t  

1 2 6 2- 1 2 6 3 ,  a n d  i n  f o o t n o t e  1, t h e  D i s t r i c t  C o u r t  n o t e d  t h a t  t h e  

b u r d e n  o n  t h e  s t a t e  t o  show a v o l u n t a r y  w a i v e r  of r i g h t s  i s  

h e a v i e r  w h e r e  t h e  p e r s o n  i n v o l v e d  i s  i l l i t e r a t e  or a f o r e i g n e r  

n o t  r e a d i l y  c o n v e r s a n t  i n  t h e  E n g l i s h  l a n g u a g e ,  a n d  w h e r e  t h e  

w a i v e r  of r i g h t s  o r  w a r n i n g s  a re  g i v e n  s o l e l y  i n  E n g l i s h .  

F o r  a h e a v i e r  b u r d e n  t o  a p p l y ,  a g r e a t e r  s t a n d a r d  of proof  

is n e c e s s a r y .  Where s p e c i a l  f a c t u a l  c i r c u m s t a n c e s  precede t h e  

w a i v e r ,  f o r  e x a m p l e ,  w h e r e  a n  u n l a w f u l  d e t e n t i o n  p r e c e d e s  t h e  

w a i v e r ,  it is h e l d  t h a t  t h e  mere g i v i n g  o f  t h e  w a r n i n g s  i s  

i n s u f f i c i e n t  and  a h i g h e r  s t a n d a r d  of proof m u s t  be  met f o r  t h e  

S t a t e  t o  p r o v e  a v o l u n t a r y  w a i v e r .  See A l v a r e z  v. S t a t e ,  515 

So.2d 286  ( F l a .  4 t h  DCA 1 9 8 7 ) ,  w h e r e  t h i s  d i s t i n c t i o n  was ex-  

p l a i n e d ,  515 So.2d a t  288: 

A b s e n t  a n y  improper p o l i c e  c o n d u c t  p r i o r  t o  
s e c u r i n g  a n  a l l e g e d  c o n s e n t ,  t h e  c o n s e n t  i s s u e  
s h o u l d  b e  d e t e r m i n e d  by t h e  g r e a t e r  w e i g h t  of 
t h e  e v i d e n c e  p r e s e n t e d  t o  t h e  t r i a l  c o u r t .  
Howeve r ,  c o n s e n t  p u r p o r t e d l y  o b t a i n e d  a f t e r  
p r i o r  i l l e g a l  a c t i o n  by t h e  po l ice ,  s u c h  a s  a n  
i n v a l i d  d e t e n t i o n  or  a r re s t  or i l l e g a l  search, 
mus t  be p a r t i c u l a r l y  s c r u t i n i z e d ,  b e c a u s e  s u c h  

- 20 - 



*. 

z 

p o l i c e  a c t i o n  p r e s u m p t i v e l y  t a i n t s  and  r e n d e r s  
i n v o l u n t a r y  any  c o n s e n t  s u b s e q u e n t l y  o b t a i n e d .  
Norman v .  S t a t e ,  379  S o . 2 d  6 4 3 , 6 4 6- 4 7  ( F l a .  
1 9 8 0 ) ;  B a i l e y  v ,  S t a t e ,  319 So.2d 22 ,28  ( F l a .  
1 9 7 5 ) .  L o g i c a l l y ,  t h e  c l o s e r  t h e  c o n n e c t i o n  
be tween  a c o n s e n t  and a n y  improper c o n d u c t  b y  
t h e  p o l i c e ,  t h e  l e s s  l i k e l y  a c o n s e n t  w i l l  be 
found  t o  b e  f r e e l y  a n d  v o l u n t a r i l y  g i v e n ,  a s  
opposed t o  b e i n g  t h e  n a t u r a l  c o n s e q u e n c e  of t h e  
pol ice  m i s c o n d u c t .  T h i s  c o u r t  h a s  d e s c r i b e d  
t h e  s t a t e ' s  b u r d e n  i n  t h e  case  of a n t e c e d e n t  
pol ice  m i s c o n d u c t ,  a s  a r e q u i r e m e n t  t o  p r o v e  
c o n s e n t  by  c lea r  and c o n v i n c i n g  e v i d e n c e .  - Cf .  
E l s l e g e r  v .  S t a t e ,  503  So.2d 1367  ( F l a ,  4 t h  DCA 
1 9 8 7 ) .  

T h e  n a t u r e  of t h e  c o n s e n t  t o  w a i v e  e i t h e r  F o u r t h  or  F i f t h  

Amendment c o n s t i t u t i o n a l  r i g h t s  h a s  t w o  d i s t i n c t  d i m e n s i o n s .  

S m i t h  v .  Z a n t ,  s u p r a  a t  716,  q u o t i n g  Moran v .  B u r b i n e ,  475 U . S .  

412  ( 1 9 8 6 ) .  T h e  f i r s t  i s  t h a t  t h e  r e l i n q u i s h m e n t  o f  t h e  r i g h t  

mus t  be v o l u n t a r y .  T h i s  means t h a t  it was t h e  p r o d u c t  of a f r e e  

a n d  d e l i b e r a t e  choice r a the r  t h a n  by i n t i m i d a t i o n  or c o e r c i o n  o r  

decept i o n .  

T h e  s e c o n d  d i m e n s i o n  i s  t h a t  t h e  w a i v e r  mus t  be made w i t h  

f u l l  a w a r e n e s s .  T h i s  a w a r e n e s s  i n c l u d e s  t h e  n a t u r e  of t h e  r i g h t  

b e i n g  abandoned  and a w a r e n e s s  of t h e  c o n s e q u e n c e s  of t h e  d e c i s i o n  

t o  a b a n d o n  t h e  r i g h t .  S m i t h  v Z a n t ,  s u p r a  a t  716,  q u o t i n g  Moran 

v .  B u r b i n e ,  s u p r a .  

A d e t e r m i n a t i o n  of t h e  s e c o n d  q u e s t i o n ,  t h e  a w a r e n e s s  of t h e  

n a t u r e  of t h e  r i g h t  and t h e  c o n s e q u e n c e s  of a b a n d o n i n g  i t ,  m u s t  

i n c l u d e  r e v i e w  of t h e  p a r t i c u l a r  f a c t s  and c i r c u m s t a n c e s  i n v o l -  

v e d  i n  t h e  w a i v e r  " i n c l u d i n g  t h e  b a c k g r o u n d ,  e x p e r i e n c e  a n d  

" 
c o n d u c t  of t h e  a c c u s e d . "  S m i t h  v .  Z a n t ,  s u p r a  a t  716 ,  q u o t i n g  

J o h n s o n  v .  Z e r b s t ,  s u p r a ,  304 U . S .  a t  464. 
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E v i d e n c e  of t h e  m e n t a l  s t a t e  of t h e  s u s p e c t  a t  t h e  t i m e  of 

t h e  w a i v e r  is r e l e v a n t  t o  t h e  v o l u n t a r i n e s s  q u e s t i o n  c o n c e r n i n g  

t h e  a b i l i t y  t o  know t h e  n a t u r e  of t h e  r i g h t  a n d  t o  w i l l i n g l y  

w a i v e  i t .  T e r r y  v .  S t a t e ,  467 So.2d 7 6 1  ( F l a .  4 t h  DCA 1 9 8 5 ) ,  a t  

7 6 5 .  T o  b e  a d m i s s i b l e  a s t a t e m e n t  mus t  b e  t h e  p r o d u c t  of b o t h  a 

r a t i o n a l  i n t e l l e c t  a n d  a f r e e  w i l l .  Bush  v .  S t a t e ,  461  So.2d 

936 ,  a t  939 ( F l a .  1 9 8 4 ) .  

When a s u s p e c t  is  shown  t o  h a v e  a d i s o r d e r  o r  c o g n i t i v e  

d i s a b i l i t y ,  t h e  c o u r t  d e c i d i n g  t h e  v o l u n t a r i n e s s  i s s u e  m u s t  

d e t e r m i n e  t h a t  t h e  s t a t e  h a s  p r o v e n  t h a t  t h e  t o t a l i t y  of t h e  

C i r c u m s t a n c e s  d e m o n s t r a t e  a n  u n d e r s t a n d i n g  and  f r ee  w i l l  w a i v e r .  

F i e l d s  v .  S t a t e ,  402 So.2d 47 ( F l a .  1st DCA 1 9 8 1 ) .  I n  F i e l d s  it 

z 

0'. 

.- 

w a s  shown by e x p e r t  t e s t i m o n y  t h a t  t h e  s u s p e c t  would h a v e  had  

t r o u b l e  u n d e r s t a n d i n g  t h e  Miranda  r i g h t s  as t h e y  had  been  r e a d  t o  

h i m .  I n  t h e  c o n c u r r i n g  o p i n i o n  of J u d g e  S m i t h  i n  F i e l d s ,  t h e  

v i e w  w a s  e x p r e s s e d  t h a t  a f r e e  and v o l u n t a r y  r e s p o n s e  t o  pol ice  

i n t e r r o g a t i o n  is n o t  s u f f i c i e n t  u n d e r  s u c h  c i r c u m s t a n c e s  t o  show 

a w a i v e r  w h e r e  o t h e r  e v i d e n c e  i n d i c a t e s  a l a c k  of u n d e r s t a n d i n g  

of t h e  f u l l  r i g h t s .  

S i n c e  t h e r e  is  n o  " a l l - i n c l u s i v e  t e s t ,  no  precise r u l e  of 

t humb"  f o r  d e t e r m i n i n g  w h e t h e r  a s t a t e r r e n t  i s  v o l u n t a r y  a n d  

a d m i s s i b l e ,  Wagne r  v .  U n i t e d  S t a t e s ,  110 F.2d 595 ,  a t  596 ( 5 t h  

C i r .  1 9 4 0 ) ,  c o u r t s  m u s t  d e t e r m i n e  t h e  i s s u e  b a s e d  u p o n  a l l  

p e r t i n e n t  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  g i v i n g  of t h e  s t a t e m e n t .  

B o u z a  v .  S t a t e ,  4 9 1  S o . 2 d  323 ,  a t  324 ( F l a .  3d DCA 1 9 8 6 ) .  T h i s  

d e t e r m i n a t i o n  of v o l u n t a r i n e s s  "depends  upon comprehens ion  of t h e  . 

- 22 - 



c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  g i v i n g  o f  t h e  c o n f e s s i o n . "  Bouza 

v .  S t a t e ,  s u p r a  a t  3 2 4 .  T h e  B o u z a  c o u r t  r e l i e d  e x p r e s s l y  o n  

Crane  V .  Kentucky ,  476  U . S .  , 106  S . C t .  2142 ( 1 9 8 6 ) .  

P e t i t i o n e r  r e q u e s t s  t h i s  C o u r t  t o  f i n d  t h a t  t h e  u s e  of 

E n g l i s h  i n  g i v i n g  t h e  w a r n i n g s  t o  a s u s p e c t  who is shown t o  h a v e  

l i m i t e d  a b i l i t y  t o  u n d e r s t a n d  t h e  w a r n i n g s  g i v e n  i n  E n g l i s h ,  is a 

s p e c i a l  c i r c u m s t a n c e  r e q u i r e s  a p p l i c a t i o n  of t h e  c l e a r  a n d  

c o n v i n c i n g  s t a n d a r d  of proof on  t h e  p a r t  of t h e  s t a t e  t o  estab-  

l i s h  v o l u n t a r i n e s s  a n d  a d m i s s i b i l i t y  o f  a s u b s e q u e n t l y  g i v e n  

s t a t e m e n t  o r  c o n f e s s i o n .  T h i s  c i r c u m s t a n c e  i s  e q u i v a l e n t  t o  

t h o s e  i n  w h i c h  t h e  c lea r  and  c o n v i n c i n g  s t a n d a r d  is  r e q u i r e d .  For 

e x a m p l e ,  a n  i n v a l i d  d e t e n t i o n  o r  a r r e s t  or  i l l e g a l  search pre- 

s u m p t i v e l y  t a i n t s  and r e n d e r s  i n v o l u n t a r y  any  c o n s e n t  o r  c o n t e s -  

s i o n  o b t a i n e d  a s  a r e s u l t .  Use of pol ice  i l l e g a l i t y  or  miscon-  

d u c t ,  r e q u i r e s  t h e  s t a t e  t o  meet t h e  c l e a r  a n d  c o n v i n c i n g  e v i -  

d e n c e  s t a n d a r d .  A l v a r e z  v .  S t a t e ,  s u p r a ,  and o the r  cases c i ted 

above  e s t a b l i s h  t h i s  d i s t i n c t i o n .  

T h i s  C o u r t  i n d i c a t e d  i n  Denehy  v .  S t a t e ,  s u p r a ,  t h a t  t h e  

p r e p o n d e r a n c e  s t a n d a r d  a p p l i e s  o n l y  u n d e r  o r d i n a r y  c i r c u m s t a n c e s .  

T h e  c i r c u m s t a n c e  of a f o r e i g n e r  n o t  r e a d i l y  f l u e n t  i n  t h e  

E n g l i s h  l a n g u a g e ,  o r  shown t o  h a v e  a l i m i t e d  a b i l i t y  t o  unde r-  

s t a n d  spoken  E n g l i s h ,  b e i n g  asked t o  w a i v e  b a s i c  c o n s t i t u t i o n a l  

r i g h t s  g i v e n  so l e ly  i n  E n g l i s h  is c o n f r o n t e d  w i t h  a c i r c u m s t a n c e  

t h a t  is riot o r d i n a r y .  Most s u s p e c t s  a re  spoken  t o  and  a d v i s e d  of 

t h e i r  r i g h t s  i n  E n g l i s h ,  which  is u s u a l l y  t h e  n a t i v e  l a n g u a g e  of 

t h e  s u s p e c t .  I n  o rde r  t o  e q u a l l y  a p p l y  t h e  r e q u i r e m e n t  of  

v o l u n t a r i n e s s ,  it is n e c e s s a r y  fo r  t h e  s t a t e  t o  bear a spec i f i c  
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h i g h e r  s t a n d a r d  o f  p r o o f ,  o t h e r w i s e  t h e  s p e c i a l  c i r c u m s t a n c e s  

which i n h i b i t  a r a t i o n a l  u n d e r s t a n d i n g  a n d  a f r e e  w i l l  w a i v e r  

w i l l  b e  e x c l u d e d  from a n y  m e a n i n g f u l  t e s t  t o  e n s u r e  v o l u n t a r i -  

n e s s .  

I t  i s  i m p o r t a n t  t h a t  a h i g h e r  s t a n d a r d  of p r o o f  a p p l y  i n  

order t o  e n s u r e  e q u a l i t y  i n  s u c h  c i r c u m s t a n c e s  i n  t h e  d e t e r m i n a -  

t i o n  of v o l u n t a r i n e s s  of w a i v e r s  of r i g h t s .  W i t h o u t  r e c o g n i t i o n  

of t h i s  specia l  c i r c u m s t a n c e  as  o n e  which  n e c e s s i t a t e s  u s e  of the 

c lear  and c o n v i n c i n g  s t a n d a r d  t h e  r i s k  is g r e a t  t h a t  w a i v e r s  w i l l  

be a c c e p t e d  w h e r e  t h e y  a r e  mere s u b m i s s i o n  t o  a p p a r e n t  p o l i c e  

a u t h o r i t y .  C f .  S t a t e  v .  Jerome, 1 4  F.L.W. 9 1 2  ( F l a .  4 t h  DCA 

A p r i l  1 2 ,  1 9 8 9 ) ,  w h i c h  e x p r e s s l y  s t a t e s  t h a t  a c o n s e n t  is n o t  

v o l u n t a r y  w h e r e  made o n l y  i n  s u b m i s s i o n  t o  a p p a r e n t  p o l i c e  

a u t h o r i t y .  T h e  cou r t  h e l d  i n  Jerome t h a t  a n  i n q u i r y  i n t o  t h e  

v o l u n t a r i n e s s  of a c o n s e n t  t o  s ea r ch  m u s t  i n c l u d e  a l l  o f  t h e  

s u r r o u n d i n g  c i r c u m s t a n c e s ,  i n c l u d i n g  t h e  c o n d u c t  of p o l i c e  

o f f i c e r s  a n d  " t h e  a b i l i t y  of t h e  p a r t i c u l a r  d e f e n d a n t  t o  unde r-  

s t a n d  and  r a t i o n a l l y  r e s p o n d "  t o  t h e  r e q u e s t  f o r  a w a i v e r .  1 4  

F.L.W. a t  913.  

T h i s  C o u r t  i n d i c a t e d  i n  Denehy, t h a t  whe re  fac tors  were - n o t  

p r e s e n t  s u c h  as  c o e r c i o n ,  p r o l o n g e d  d e t e n t i o n  or  t h r e a t  t o  o b t a i n  

a w a r r a n t ,  o r  repea ted  r e q u e s t s  f o r  c o n s e n t  a p r e p o n d e r a n c e  

b u r d e n  w a s  p roper .  T h i s  C o u r t  l e f t  o p e n  t h e  r e q u i r e m e n t  of a 

g r e a t e r  s t a n d a r d  of proof where  t h e  spec ia l  l i s t e d  c i r c u m s t a n c e s  

w e r e  p r e s e n t .  S i n c e  t h e  u s e  of f o r c e ,  o r  c o e r c i o n  i s  n o t  t h e  

o n l y  h a l l m a r k  of a n  i n v o l u n t a r y  c o n f e s s i o n ,  W a i n w r i g h t  v .  

LaSal le ,  414 F.2d 1235  ( 5 t h  C i r .  1 9 6 9 ) ,  t h e  d u t y  of t h e  c o u r t s  t o  
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a:. 

f a s h i o n  a n  e f f e c t i v e  p r o c e d u r e  t o  d e t e r m i n e  when a w a i v e r  i s  

knowing,  w i t h  f u l l  u n d e r s t a n d i n g ,  is o f  e q u a l  i m p o r t a n c e  t o  t h e  

d u t y  t o  re jec t  f o r c e d  c o n f e s s i o n s .  

T h e  cho ice  of w h e t h e r  t o  r e m a i n  s i l e n t ,  or t o  speak, w h i l e  

i n  c u s t o d y  a f t e r  a n  arrest  h a s  g r e a t  s i g n i f i c a n c e .  An a c c u s e d  

a f t e r  a r r e s t ,  a n d  a f t e r  b e i n g  g i v e n  Miranda  w a r n i n g s ,  is faced 

w i t h  t h r e e  d i s t i n c t  choices.  F i r s t ,  i f  g u i l t y  a c o n f e s s i o n  may 

be g i v e n  w h i c h  i f  k n o w i n g  a n d  v o l u n t a r y  i s  f u l l y  a d m i s s i b l e .  

S e c o n d ,  t h e  a c c u s e d  may g i v e n  a n  e x o n e r a t i n g  s t a t e m e n t  wh ich ,  i f  

t r u e ,  may a i d  i n  h i s  re lease  o r ,  i f  f a l s e ,  may be d i s p r o v e d  b y  

t h e  s t a t e  t h u s  i n d i c a t i n y  h i s  g u i l t .  T h e  t h i r d  choice, which 

takes  no s u c h  r i s k s ,  is t h e  c h o i c e  of s i l e n c e .  By t h a t  cho i ce  

t h e  d e f e n d a n t  m a k e s  t h e  s t a t e  bear t h e  f u l l  b u r d e n  of p r o o f ;  h e  

takes  none  of it upon h i m s e l f  t o  e s t a b l i s h  a d e f e n s e  o r  a l i b i ,  

a n d  u n l i k e  a n  " e x o n e r a t i n g "  s t a t e m e n t  g i v e s  t h e  s t a t e  no  q u a r t e r  

t o  i n s i n u a t e  g u i l t  o r  t o  a l low a j u r y  t o  d o  so.  T h e  s t a t e  may 

o b t a i n  no  a i d  from t h i s  c h o i c e .  

T h e  u s e  o f  p r o c e d u r a l  r e q u i r e m e n t s  t o  a d e q u a t e l y  p r o t e c t  

t h i s  i m p o r t a n t  choice from i g n o r a n t ,  or compelled w a i v e r ,  whe re  a 

l a n g u a g e  b a r r i e r  is t h e  t r a d i t i o n a l  me thod  b y  w h i c h  i n d i v i d u a l  

r i g h t s  h a v e  b e e n  p r o t e c t e d  a n d  p r e s e r v e d .  J u s t i c e  F r a n f u r t e r  

s a i d  i n  McNabb v.  U n i t e d  S ta tes ,  318 U.S. 332 ,  a t  347 ( 1 9 4 3 ) :  

T h e  h i s t o r y  o f  l i b e r t y  h a s  l a r g e l y  b e e n  t h e  
h i s t o r y  of o b s e r v a n c e  of p r o c e d u r a l  s a f e g u a r d s .  
And t h e  e f f e c t i v e  a d m i n i s t r a t  i o n  of c r i m i n a l  
j u s t i c e  h a r d l y  r e q u i r e s  d i s r e g a r d  of f a i r  
p r o c e d u r e s  imposed by l a w .  
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T h e  " h e a v i e r  bu rden"  referred t o  i n  t h e  cases s h o u l d  now be 

r e s o l v e d  t o  mean a h i g h e r ,  b u t  n o t  u n r e a s o n a b l e  b u r d e n  of p roo f .  

T h e  c l e a r  a n d  c o n v i n c i n g  s t a n d a r d  is t h e  n e x t  h i g h e r  b u r d e n  t o  

t h e  p r e p o n d e r a n c e  s t a n d a r d .  T h e  c lear  and c o n v i n c i n g  s t a n u a r d  is 

t h e  adop ted  b u r d e n  where  specia l  c i r c u m s t a n c e s  e q u i v a l e n t  t o  t h e  

l a n g u a g e  b a r r i e r ,  s u c h  as  o the r  p r e s u m p t i v e l y  t a i n t i n g  f a c t o r s ,  

e x i s t .  I t  is r e q u e s t e d  t h a t  t h e  C o u r t  r u l e  t h a t  t h e  clear and  

c o n v i n c i n g  s t a n d a r d  is t h e  s t a n d a r d  t h a t  must  b e  a p p l i e d  i n  t h i s  

c i r c u m s t a n c e  a s  w e l l .  
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CONCLUSION 

W h e r e f o r e ,  t h e  C o u r t  is  r e q u e s t e d  t o  q u a s h  t h e  d e c i s i o n  

below and remand w i t h  i n s t r u c t i o n s  t h a t  t h e  c a u s e  b e  r e v e r s e d  and 

r e m a n d e d  f o r  u s e  o f  t h e  c lea r  and c o n v i n c i n g  b u r d e n  of p r o o f  i n  

d e t e r m i n i n g  v o l u n t a r i n e s s  of t h e  c o n f e s s i o n  i n  t h i s  case. 
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