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PRELIMINARY STATEMENT 

T h e  p e t i t i o n e r  w a s  t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t ,  a n d  h e  

H e  w i l l  w a s  t h e  a p p e l l a n t  b e f o r e  t h e  D i s t r i c t  C o u r t  of Appeal.  

b e  r e f e r r e d  t o  a s  p e t i t i o n e r  h e r e i n .  

T h i s  b r i e f  is accompan ied  by a c o n f o r m e d  c o p y  o f  t h e  dec i-  

s i o n  below which is attached hereto. 
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STATEMENT OF THE CASE AND FACTS 

T h e  p e t i t i o n e r  was c o n v i c t e d  a n d  took a d i r e c t  appeal f r o m  

h i s  c r i m i n a l  c o n v i c t i o n .  T h e  i s s u e  r a i s e d  b e f o r e  t h e  D i s t r i c t  

C o u r t  of Appeal  c o n c e r n e d  t h e  s t a n d a r d  o f  proof t o  be u t i l i z e d  

for  d e t e r m i n i n g  v o l u n t a r i n e s s  o f  a n  i n - c u s t o d y  c o n f e s s i o n .  T h e  

p e t i t i o n e r  a s s e r t e d  below t h a t  h i s  l i m i t e d  u n d e r s t a n d i n g  of 

E n g l i s h  r e q u i r e d ,  i n  v i ew  o f  t h e  f a c t  t h a t  h i s  r i g h t s  were read 

t o  h i m  i n  E n g l i s h  o n l y ,  t h a t  t h e  s t a t e  e s t a b l i s h  by a c lear  a n d  

c o n v i n c i n g  s t a n d a r d  of proof t h e  v o l u n t a r i n e s s  of h i s  c o n f e s s i o n  

b e f o r e  t h e  c o u r t  c o u l d  admit  same f o r  c o n s i d e r a t i o n  by t h e  j u r y .  

T h e  d i s t r i c t  c o u r t  r u l e d  t h a t  t h e  p r e p o n d e r a n c e  o f  t h e  

e v i d e n c e  s t a n d a r d ,  a n d  n o t  t h e  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  

s t a n d a r d ,  would be u t i l i z e d  i n  d e t e r m i n i n g  t h e  v o l u n t a r i n e s s  of a 

c o n f e s s i o n  r e g a r d l e s s  of t h e  l i m i t e d  u n d e r s t a n d i n g  of t h e  E n g l i s h  

l a n g u a g e  by t h e  accused. A l t h o u g h  t h e  d i s t r i c t  c o u r t  agreed t h a t  

t h e  s t a t e ' s  b u r d e n  of proof was "a heavy  o n e  i n  s u c h  c i r c u m s t a n-  

ces," t h e  c o u r t  h e l d  t h a t  t h e  s t a n d a r d  o f  proof d i d  n o t  c h a n g e  

f r o m  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  s t a n d a r d  t o  a c l e a r  a n d  

c o n v i n c i n g  one .  

T h e  p e t i t i o n e r  t i m e l y  f i l e d  h i s  n o t i c e  t o  i n v o k e  t h e  d i s -  

c r e t i o n a r y  j u r i s d i c t i o n  of t h i s  C o u r t  t o  r e v i e w  t h e  d e c i s i o n  

b e l o w  c o n c e r n i n g  t h e  s t a n d a r d  o f  p r o o f  t o  be  u t i l i z e d  i n  t h e  

t r i a l  c o u r t s  f o r  d e t e r m i n i n g  v o l u n t a r i n e s s  of s t a t e m e n t s  a n d  

c o n f e s s i o n s  g i v e n  b y  p e r s o n s  w i t h  a l i m i t e d  u n d e r s t a n d i n g  o f  

E n g l i s h  when t h e  w a r n i n g s  a n d  w a i v e r  were e x e c u t e d  i n  E n g l i s h  

o n l y .  
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T h e  o p i n i o n  below f a i r l y  s t a t e s  t h e  i s s u e  o f  t h e  s t a n d a r d  of 

proof "where  t h e  d e f e n d a n t  i s  a l l e g e d  t o  h a v e  a l i m i t e d  u n d e r-  

s t a n d i n g  o f  E n g l i s h . "  I f  t h e  w a r n i n g s  had  b e e n  g i v e n  i n  t h e  

p e t i t i o n e r ' s  n a t i v e  l a n g u a g e ,  t h e r e  would be no i ssue c o n c e r n i n g  

p e t i t i o n e r ' s  l i m i t e d  u n d e r s t a n d i n g  of  E n g l i s h  i n s o f a r  a s  t h e  

e f f e c t i v e n e s s  of t h e  w a r n i n g s  or  w a i v e r  were conce rned .  Thus t h e  

o p i n i o n  c l e a r l y  r u l e s  t h a t  there  is no  g r e a t e r  s t a n d a r d  for  proof 

of v o l u n t a r i n e s s  r e g a r d l e s s  o f  t h e  accused ' s  l i m i t e d  u n d e r s t a n -  

d i n g  of t h e  E n g l i s h  l anguage .  

I t  i s  a s s e r t e d  h e r e i n  t h a t  t h e r e  i s  d i r e c t  a n d  e x p r e s s  

c o n f l i c t  o n  t h i s  i s s u e  c o n c e r n i n g  t h e  s t a n d a r d  of p r o o f  n e c e s s a r y  

f o r  t h e  s t a t e  t o  e s t a b l i s h  a v o l u n t a r y  w a i v e r  o f  c o n s t i t u t i o n a l  

r i g h t s  f o r  n o n- E n g l i s h  s p e a k i n g  p e r s o n s  when t h e  w a r n i n g s  a n d  

w a i v e r  a r e  e x e c u t e d  s o l e l y  i n  E n g l i s h .  
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SUMMARY OF ARGUMENT 

T h e  q u e s t i o n  p r e s e n t e d ,  b a s e d  o n  c o n f l i c t  o f  d e c i s i o n s ,  is  

whether  t h e  same b u r d e n  of p r o o f  s h o u l d  be a p p l i e d  f o r  p r o o f  of 

v o l u n t a r i n e s s  o f  F o u r t h  a n d  F i f t h  Amendment r i g h t s .  The  c o u r t s  

a re  i n  c o n f l i c t  a s  t o  whe the r  t h e  f a i l u r e  t o  p r o v i d e  a n  i n t e r p r e -  

t e r  f o r  a p e r s o n  w i t h  l i m i t e d  E n g l i s h  s p e a k i n g  a b i l i t y  manda t e s  a 

c lea r  a n d  c o n v i n c i n g  s t a n d a r d  of proof. 

T h e  c o u r t  below applied a p r e p o n d e r a n c e  b u r d e n  on t h e  s t a t e  

for  w a i v e r  of F i f t h  and  S i x t h  Amendment r i g h t s  w h i l e  o ther  c o u r t s  

h a v e  r e q u i r e d  t h e  c l e a r  a n d  c o n v i n c i n g  l e v e l  f o r  w a i v e r s  u n d e r  

s imi la r  c i r c u m s t a n c e s  of F o u r t h  Amendment r i g h t s .  

The  C o u r t  s h o u l d  r e s o l v e  t h i s  c o n f l i c t .  
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ARGUMENT 

WHETHER THERE I S  D I R E C T  AND EXPRESS CONFLICT 
CONCERNING THE STANDARD OF PROOF FOR EVALUATING 
V O L U N T A R I N E S S  O F  WAIVERS O F  RIGHTS FOR NON-  
E N G L I S H  S P E A K I N G  PERSONS W H E N  THE WAIVERS ARE 
EXECUTED I N  ENGLISH ONLY? 

W h i l e  t h i s  c a se  i n v o l v e s  t h e  F i f t h  Amendment p r i v i l e g e  

a g a i n s t  s e l f - i n c r i m i n a t i o n  and  t h e  S i x t h  Amendment w a i v e r  of t h e  

r i g h t  t o  c o u n s e l  d u r i n g  q u e s t i o n i n g ,  t h e  broader i s s u e  c o n c e r n i n g  

w a i v e r s  of c o n s t i t u t i o n a l  r i g h t s  i n c l u d i n g  F o u r t h  Amendment 

r i g h t s  is  d i r e c t l y  p r e s e n t e d .  The  p e t i t i o n e r  asserted below t h a t  

t h e  s t a n d a r d  of proof  t h a t  d e v o l v e s  u p o n  t h e  s t a t e  t o  p r o v e  a 

v o l u n t a r y  w a i v e r  of c o n s t i t u t i o n a l  r i g h t s  f o r  a n o n- E n g l i s h  

s p e a k i n g  p e r s o n ,  when t h e  w a r n i n g s  and  w a i v e r  a r e  e x e c u t e d  s o l e l y  

i n  E n g l i s h ,  i s  t h e  c l e a r  and  c o n v i n c i n g  s t a n d a r d .  T h e  d i s t r i c t  

c o u r t  r u l e d  t h a t  t h e  p r e p o n d e r a n c e  of e v i d e n c e  s t a n d a r d  a p p l i e d  

r e g a r d l e s s  of t h e  E n g l i s h  s p e a k i n g  a b i l i t y  of t h e  a c c u s e d .  

T h i s  C o u r t  i n  McDole v .  S t a t e ,  2&3 So.2d 553 ( F l a .  1 9 7 3 ) ,  

a d o p t e d  g e n e r a l l y  t h e  p r e p o n d e r a n c e  s t a n d a r d  of p r o o f  f o r  t h e  

s t a t e  t o  meet i n  p r o v i n g  v o l u n t a r i n e s s  o f  a c o n f e s s i o n .  T h e  

t o t a l i t y  of t h e  c i r c u m s t a n c e s  m u s t  b e  c o n s i d e r e d  i n  asking t h e  

d e t e r m i n a t i o n .  - Id .  

However, where  the re  i s  e v i d e n c e  of e i t h e r  i l l e g a l i t y  of t h e  

a c t i o n s  of t h e  o f f i c e r s  r e l a t i n g  t o  t h e  w a i v e r ,  o r  e v i d e n c e  of 

t h e  y o u t h ,  l a c k  o f  e d u c a t i o n ,  s u b s t a n d a r d  l e v e l  o f  i n t e l l i g e n c e ,  

or  e v i d e n c e  of d i f f i c u l t y  i n  communicat ing i n  E n g l i s h ,  t h e  c o u r t  

i n  Acosta v .  S t a t e ,  519 So.2d 658 ( F l a .  1st DCA 1 9 8 8 ) ,  h e l d  t h a t  

t h e  c lea r  and  c o n v i n c i n g  s t a n d a r d  of p r o o f  for  v o l u n t a r i n e s s  m u s t  



. 

be m e t  b y  t h e  s t a t e .  The  c o u r t  n o t e d  i n  f o o t n o t e  2 t h a t  when no 

police m i s c o n d u c t  preceded t h e  c o n s e n t ,  t h e  i s s u e  o f  v o l u n t a r i -  

n e s s  w o u l d  n o r m a l l y  be  j u d g e d  by  t h e  p r e p o n d e r a n c e  o f  t h e  e v i -  

d e n c e  s t a n d a r d .  However, when specia l  c i r c u m s t a n c e s  e x i s t ,  s u c h  

a s  p o l i c e m a n ' s  c o n d u c t ,  t h e  p r e p o n d e r a n c e  s t a n d a r d  i s  i n a p p l i c -  

a b l e  a n d  t h e  proof mus t  reach t h e  c lear  a n d  c o n v i n c i n g  s t a n d a r d  

t o  e s t a b l i s h  a v o l u n t a r y  w a i v e r  of F o u r t h  Amendment r i g h t s .  

I n  Acosta t h e  c o u r t  c o n s i d e r e d  t h e  f a c t  t h a t  t h e  a c c u s e d  i n  

t h a t  case h a d  b e e n  i n  t h e  c o u n t r y  f o r  o n l y  t h r e e  y e a r s  a t  t h e  

t i m e  o f  t h e  s e i z u r e  o f  a r t i c l e s  a n d  had  d i f f i c u l t y  i n  communica-  

t i n g  i n  E n g l i s h .  T h e  c o u r t  h e l d  t h a t  i n  s u c h  c i r c u m s t a n c e s ,  

u n d e r  t h e  f a c t s  of t h a t  case, it was o b v i o u s  t h a t  t h e  accused may 

n o t  h a v e  u n d e r s t o o d  t h e  r e q u e s t  f o r  a w a i v e r  o f  r i g h t s  and  t h a t  

c o m p l i a n c e  b y  a non- Eng l i sh  s p e a k i n g  p e r s o n ,  a f t e r  a r e q u e s t  f o r  

w a i v e r  g i v e n  o n l y  i n  E n g l i s h ,  i s  n o t  s u f f i c i e n t  t o  show v o l u n t a r -  

i n e s s  when n o  i n t e r p r e t e r  had b e e n  u t i l i z e d .  S i n c e  no i n t e r p r e t e r  

h a d  b e e n  u t i l i z e d ,  t h e  c l e a r  a n d  c o n v i n c i n g  s t a n d a r d  was t h e  

r e q u i r e d  b u r d e n  of proof u n d e r  t h e  c i r c u m s t a n c e s .  T h e  c o u r t  

c i t e d  t o  G a r c i a  V .  S t a t e ,  1 8 6  So.2d 556 ( F l a .  3d DCA 1966), and  

t o  s e v e r a l  f edera l  c o u r t  d e c i s i o n s .  

I t  i s  s u b m i t t e d  t h a t  t h e  same b u r d e n  of proof  s h o u l d  be  

u t i l i z e d  i n  e v a l u a t i n g  F o u r t h  a n d  F i f t h  Amendment w a i v e r s  f o r  

a d m i s s i b i l i t y  of e v i d e n c e  o b t a i n e d  t h e r e f r o m .  I t  i s  a l s o  c l e a r  

from t h e  a b o v e  d e c i s i o n s  t h a t  a g r e a t e r  s t a n d a r d  of proof i s  

r e q u i r e d  where  a n o n- E n g l i s h  s p e a k i n g  p e r s o n  w a i v e s  h i s  F o u r t h  

Amendment r i g h t s ,  a s  t h e  f a i l u r e  t o  communicate  i n  t h e  p e r s o n ' s  

n a t i v e  t o n g u e  when l i m i t e d  a b i l i t y  i n  E n g l i s h  is  a p p a r e n t  t o  t h e  



o f f i c e r  c o n s t i t u t e s  t h e  e q u i v a l e n t  of po l i ce  m i s c o n d u c t .  Whether  

o r  n o t  i t  i s  p o l i c e  m i s c o n d u c t ,  per s e ,  i t  is  a s i g n i f i c a n t  

c i r c u m s t a n c e  t e n d i n g  t o  e r o d e  t h e  v a l i d i t y  o f  t h e  c o m p l i a n c e  o r  

c o n s e n t  g i v e n  a s  a r e s u l t  o f  t h e  E n g l i s h- o n l y  w a r n i n g  a n d  w a i v e r .  

T h u s  i t  i s  a s p e c i a l  c i r c u m s t a n c e .  When t h e  police r e a l i z e  t h e  

a r r e s t ee  h a s  a l i m i t e d  a b i l i t y  t o  c o m m u n i c a t e  i n  E n g l i s h  i t  i s  

e q u i v a l e n t  t o  m i s c o n d u c t  t o  e x t r a c t  a w a i v e r  of basic c o n s t i t u -  

t i o n a l  r i g h t s  by  a n  E n g l i s h- o n l y  e x c h a n g e  c o n t a i n i n g  t h e  w a r n i n g s  

a n d  t h e  w a i v e r  o f  those r i g h t s .  

T h u s  t h e  i s s u e  p r e s e n t e d  i s  o n e  o n  wh ich  there  is e x p r e s s  

c o n f l i c t  c o n c e r n i n g  t h e  s t a n d a r d  of p r o o f  t o  be u t i l i z e d  i n  

d e t e r m i n i n g  w a i v e r s  o f  c o n s t i t u t i o n a l  r i g h t s  o f  p e r s o n s  h a v i n g  a 

l i m i t e d  a b i l i t y  t o  s p e a k  or u n d e r s t a n d  E n g l i s h .  I t  i s  r e q u e s t e d  

t h a t  t h i s  C o u r t  c o n s i d e r  t h e  q u e s t i o n  o f  w h e t h e r  t h e  mere prepon-  

d e r a n c e  o f  t h e  e v i d e n c e  s t a n d a r d  a s u f f i c i e n t  b u r d e n  o f  proof for  

t h e  s t a t e  t o  meet a n d  e s t a b l i s h  i n v o l u n t a r i n e s s  u n d e r  s u c h  

c i r c u m s t a n c e s .  P e t i t i o n e r  s u b m i t s  t h a t  i t  i s  n o t  a n  a d e q u a t e  

s t a n d a r d  a n d  t h a t  t h e  d e c i s i o n  below, s e t t i n g  a d i f f e r e n t  s t a n -  

d a r d  f o r  F i f t h  Amendment w a i v e r s ,  s h o u l d  be r e v i e w e d  and  q u a s h e d .  
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CONCLUSION 

Wherefore, the petitioner submits that express and direct 

conflict concerning the standard of proof to be utilized by trial 

courts in determining waivers of constitutional rights has been 

shown in the decisions of the District Courts of Appeal. Peti- 

tioner submits the Court should grant review to determine whether 

a lesser standard of proof for non-English speaking persons is 

appropriate for waivers of Fifth Amendment rights than the 

standard that is applied for waivers of Fourth Amendment rights 

under the same circumstances. 

It is requested that the Court grant review on the merits to 

consider whether the clear and convincing standard must be 

utilized by trial courts in determining voluntariness, and thus 

legal admissibility, of statements and confessions given by 

persons with a limited ability to speak and understand English 

when no interpreter is utilized in communicating the warnings or 

in executing the waiver. 

Respectfully submitted, 

RICHARD L. JORANDBY 
Public Defender 

LOUIS G. CAKIZES #114460 
Assistant Public Defender 
15th Juaicial Circuit of Florida 
The Governmental Center/9th Floor 
301 North Olive Avenue 
West Palm Beach, Florida 33401 
(407) 355-2150 

Counsel for Petitioner 
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- -  
L O U I S  G. CARRES 
A s s i s t a n t  P u b l i c  D e f e n d e r  
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