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OF THE CASE AM) OF THE E74CIB 

Appellee, the Glades Country Club Apts. Association, Inc. (Country Club), 

as the prevailing party at trial was granted an award of attorney's fees 

pursuant to wntract. The initial award of attorney's fees in the amDunt of 

$150,000.00 was reversed by the &cad District Cuurt of Appeal in The Glades, 

Inc.. v. The Glades Cauntrv Club Arks . Association, Inc., 502 So.2d 1368 (Fla. 
2d DCA 1987). After remand, the trial court entered a new order awarding 

country Club attorneys fees of $66,000.00 based upon the lodestar portion of 

the Rme formula. (A-3) However, the trial court added that but for Lake 

Tirmecan oe v. Hanauer, 494 So.2d 226 (Fla. 2d DCA 1986) it would have enhanced 

the fee by $84,000.00 on the basis of %he amounts involved and the results 

obtained" for a total award of $150,000.00. 

No new testinnny or evidence regardirrg reasomble attorney's fees m 

suhnitted by Country Club after remand. (A-3) Instead, caurrtry Club relied 

upon the previously established record. That record included evidence that 

the agreement between Country Club and its counsel was that said c a m s e l  would 

receive a reasonable fee. After the litigation was successfully defded ,  

Country Club and its counsel established the fee at $150,000.00. (R-1162) 

country Club also presented two expert witnesses who stated that they had not 

reviewed any time records of ~ o u n t r y  club's camel  but offered opinions that 

a reasonable fee would range between $l50,000.00 and $250,000.00. One expert 

estimated the m n h r  of hours at between 400 and 450. (R-1161, 1162) 

Counsel for Country Club testified that he did not keep time records in 

this case and did not do so as a matter of course. He also testified that in 

his estimate he had spent more than 400 to 450 hours on this case and that the 

estimate of 300 hours contained in his response to interrogatories had merely 

been a ccfflsewative estimate. (R-1163) 

Appellant, The Glades, Inc., appealed the award of the $66,000.00 

lodestar amcIunt and cacnrtry Club cross-appealed the trial court's failure to 

-1- 



award the enhancczmen of $84,000. 0. In its corrected opinion on the second 

appeal, the Second District affirmed the award of the lodestar amount and 

rev- the trial cuurtls failure to enhance the lodestar by the ammt of 

$84,000.00. (A-1) 

Appellant filed its Notice of Appeal pursuant to Article V, section 

3 (b) (3) of the Florida Constitution on 20, 1988. Appellant seeks the 

exercise of this courtls discretionary jurisdiction to review the decision of 
the Second District which expressly and directl y conflicts with decisions of 

this caurt and uther district courts of appeal. 

SUMMARYOFTHEARGWENT 

I. The instant decisionls reliance on subjective, general, and non-detailed 

criteria to establish the number of hours of attorneys time expended for the 

purposes fo the lodestar calculation conflicts with the rule announced in Rwe 

w h i c h  requireS %ewrds detailing the ammt of work perf~rmed.~~ 

11. The instant decision permits enhawamt of the lodestar fee on the basis 

of l~amcnmts holved and results obtained.Il Ram does not pennit adjustment 

of the lodestar on the basis of %murrts inv01ved~I and only pennits a dcrwrrward 

adjustment on the basis of I1results o b t a h e d . I 1  

JuRIsD1moNWJ ARGUMENP 

IN THE INSTANT CASE, THE SECOND DISTRICT #IINT I: A DECISION WHICH 
HOIDS THAT AN APPJJCATION FOR ATTOREIEY'S FEES NEED Wl! INCIUDE SPMXFIC, 
WRITTEN TlME m. THAT DECISION 00NFL;ECIS WITH OR MI- THE RULE OF 

&.2d 1145 (Fla. 1985). 
IAW STATED BY THIS IN FIDRXDA PATfENT'S -TION rmM) V. I, 472 

~n  am, this court specifically stated: 

to accurately assess the labor involved, the attorney fee 
applicant should present records detailing the amcxznt of work 
performed. (Ruwe at page 1150) (mphasis added) 

The theory and pzlrpose behind w e  is to award attorneyls fees on an objec ive 

rather than a subjective basis in order to permit lkeaningful appellate 

review.Il (Ram at p. 1152). Rowels re&remmt that the fee claimant present 

specific, detailed proof of the nature of and the necessity for the legal. 

-2- 



services rendered in not new to Florida law. (Lee Enaineerh & Construction 

CcSnDanv v. Fellows, 209 So.2d 454 (Fla. 1968)). The instant decision is in 

express and direct conflict since the effect of it is to shift the buden of 

proof fram the fee claimant to the fee defendarrt and to  shift froan objective 

to subjective criteria. 

On the issue of the number of hours expended, Rowe relied on the opinions 

of M. Serra  Corn v. Garcia, 426 So.2d 1118 (Fla. 1st DCA 1983) and Brevard 

County School Board v. Walters, 396 So.2d 1197 (Fla. 1st DCA 1981). In 

E&evard, the fee claimant estimated that a total of 300 hcrurs of lawyer t i m e  

had been expemkd in that case. (138 hours had been recorded 

contenp?oraneausly.) This  is in CantraEFt to the instant case where no time was 

recorded. T h e  cart in  wrevard held that "[b]ecause of legitimate @ions 

not answeyed on this record, the fee awarded of mm than $100 for even hour 

claimed cannot be sustained." (eqhasis added) (at p. 1198). Bath EIrward 

and Rowe state the guiding principle that "Florida Courts have emphasized the 

importance of keeping accurate and current t h e  records of work done and time 

spent on a case, particularly when saneone other than the client may pay the 

fee." (Flme at 1150; see also Ekward a t  1198) 

Brewad was also relied upon by the Fi r s t  D i s t r i c t  when it decided Oranqe 

Oaunty School Ed. v. Van Z a n t ,  400 So.2d 1019 (Fla. 1st DCA 1981). There, the 

court reversed the award of attorney's fees where the testimony sulmitted by 

the fee claimant's counsel Was merely an estimate." (at p. 1020) 

- Rowe does say that "[i]nadequate documentation may result in a reduction 

of the rnrmber of hours claimed." (at p. 1150) This is n0t an imitation by 

this court to dispose of record keeping nor a sanction of the practice of not 

sutdtting written records. Rather, it is a recognition that specific, 

detailed evidence of the expended may cane in other forms. In contrast, the 

case a t  bar stands for the praposition that written time records need not be 

submitted even in  the absence of other specific, detailed evidence as to time 

spent. -3-  



Perhaps the 1T1o6t obvious conflicts w i t h  the instant case are contained in 

two cases cited in the opinion of the Second D i s t r i c t :  C i t v  of M i a m i  v. 

Harris, 490 So.2d 69 (Fla. 3d DCA 1986) and Wtitech Corn. v. St. Johns Bluff 

Invesbmt Corn., 518 So.2d 427 (Fla. 1st DCA 1988). C i t v  of Miami  is cited 

as authority for the proposition that does not require Written time 

i - 

records.' In this regard, the Second D i s t r i c t  mhmads both its holding and 

its conclusion. The Third D i s t r i c t ,  in C i t v  of Miami, recognized the 

distinction between %ontenqomneousl' time records and 9reconstm&ed11 t i m e  

records. Althmgh the Third D i s t r i c t  holds that "conteqoraneaW the 

records are not necessary to support a fee award, it also holds that their 

absence w i l l  require a reversal of any award so that the t r ia l  court may 

consider same substantial c a p t e n t  evidence which may include llreconstructed'' 

t h  records. (at p. 73) An insubstantial factual difference exists between 

C i t v  of Miami and the instant case in that i n  C i t v  of Miami the t r ia l  court 

did not make the findings required by Rowe. In the instant case, the t r ia l  

wurt  made the required findings but they were unsupported by specific written 

rewe.  However, the only portion of the record fllpporting the finding of 

the rnrmber of hours was  the estimate of the fee claimant's coullsel and the 

estimate of one of his e x p A  w i t n e s s e s .  (R-1161, 1163) 

In Wtitech, the tr ial  court was presented w i t h  three expr t  witnesses 

testifying as to the amount of a masonable attorney's fee to be awarded to 

the fee claimant (the same is true in the instant case although the apinion of 

the Second D i s t r i c t  refers only to two). In contrast to the instant case, the 

Multi- court received written time records lldocumenting" the t i m e  expemkd 

on the case. Even though the fee claimant had submitted written records, 

which were  not based merely on a blanket estimate, the court reversed the 

award of attorneys fees for, among other reasons, lack of specificity. Tkis 

application of the requhmmts of Ruwe is clearly in conflict w i t h  the Second 

D i s t r i c t l s  application of thee same mquhemmts i n  the instant case since 

1 
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the records sulanitted in mtitech were clearly more specific than the 

estimates in this case. 

E?arr v. Pantw Pride, 518 So.2d 1309 (Fla. 1st DCA 1987) represents 

another rejection of a mere estimate by a fee claimantls counsel as to the 

of haurs on the litigation. The trial court noted that the 

fee claimant's counsel did not suhdt "any time sheets or a time affidavit to 

verifyt1 the estimated hours. 1314) on the basis of this failure on the 

part of the fee claimant to subnit written time records, the First District 

remanded the case "to be revisited to the extent of any evidence presented by 

Mr. Sicking verifying his h0urs.I' (at p. 1315) To this statemmt, the 

attached a footnote (ihxtmg ' theparties tobe cognizant of Crittenden Orancr e 

Blossom Fruit v. Stone, 514 So.2d 351 (Fla. 1987). Crittden elhinates the 

need of an expert witness as to attorneys fees in worker's ccmpnsation 

matters but still, consistent with m, requhes specific, detailed and 

written documerrtation as to the t h  spent on the case. (at p. 353). 

mittenden also recognizes that specific, detailed, written records sewe the 

l~urpose of permitting aplsosing counsel the opportunity to challenge the 

reasonableness of the time spent as well as the other factors contained in the 

lodestar equation. (at p. 353, note 2). 

In its opinion in the instant case, the Second District Caurt of llppeals 

thernwrberofhaursexper&d states the following as the basis for detenmnmg * .  

thehaurs The trial judge tho had tried the case, in detemumng 
reasanably expnded, considered defense counsel's testimony, the 
testimony and Wits at the trial, defendantls memo- in support 
of the mtion for attorney's fee, and "the adeqyacy of 
[defense counsel's] docUmentationll of his work, includhq the 
pleadings, discovery, other contents of the court file, the settlement 
agreement, the mortgage and note wh ich  were incident to the settlemmt 
agreement, and a stipulated statement of untranscribed testhq at 
the fee hearing. (A-2) 

. I  

In M. Senra, the court reversed the award of attorneyls fees even through the 

trier of fact was thoroughly familiar With the time, effort and skill 
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exhibited by claimantls attorney in the actual presentation of the case.11 (at 

p. 1119) M. Serra also states the need for both adequate t h  records and the 

need for evidence on that factor. 

[tlhis court has often alluded to the necessity for the keeping of 
adequate t h  records by c a m s e l ,  the need for evidence on this 
factor, in keeping with the legislative mandate requiring 
consideration, aulong other factors, of the IIth and labor required, 
in perfonning legal service for the claimant. (at p. 1119) (emphasis 
added) 

~n the bedrock fedend cases cited by m, the following reasoning and 

holdings are found: 

1) where the only information furnished to the trial court is that 
counsel had spent l l i n  excess of 6,000 hours in Connection with this 
1itigation.I' That information was insufficient to support a fee award. 
LhW Bros. v. American R. & S. Corn., 487 F.2d 161 (3d Cir. 1973) (W 
- I) (at p.167) 

2) "[T]h records, although highly desirable, are not the only means of 
proving time spent in rmxltidistrict litigation of this sort... Althouq-h 
mere estimates of t i m e  are not accent& le, an allowance of attorneys1 
fees may be based on a reconstruction, provided that the time records are 
substantially reconstructed and are reasonablv accurate.I* LhW Bros v. 
Am. Radiator, etc., 540 F.2d 102, 109 (3d Cir. 1976) (LhW 11) (emphasis 
added) (at p.109) 

POINP 11: THE IMcISI(X-4 IN THE CASE: ON- STATES THE FtUU OF LAW THAT 
Au r n R N E Y ' S  FEE AWARD msED m A - FEE - MAY BE 
ENHANCP) BEmm THE IM31E8TAR zummT'- UmN THE Amum m L E D  IN 
THE CASE AND THE REBuul! OmAmED.'' THIS mAmD RULE CoNFKcCTs WPRESGLY 
AND DIREPLY FmTH TIE DIM3I8ION OF THIS IN FLLlRIDlA PA!KENF'S 

FUND V. RWE, 472 80.28 1145 (Fla. 1985) AM) WITH THAT OF 
OORP. V. ST. JOHNS BUJl?E' OORP., 518 80.28 427 (Fla. 

Ist DCA 1988). 

This Court said very clearly that 

[ t] he "results obtained1# may provide an independent 
basis f o r  reducinq the fee when the party prevails on a 
claim or claims for relief, but is unsuccessful on 
other unrelated claims. (emphasis added) (at p. 1151) 

The rule that %ssults obtained" ccruld only be used for redkrchg the fee award 

was further emphasized by this Court when in surmnarizing the stated rules it 

said that the lodestar was first to be calculated and then: 

when appmpriate, (4) adjust the fee on the basis of the 
contingent nature of the litigation or the failure to prevail on a 
claim or claims. (at p. 1151) 
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certainly, the portion of the statement which prcnrides that the fee may be 

adjusted on "the failure to prevail on a claim or claims** relates to the 

%esUts obtained.I1 Thus, the options granted by the court for adjusting the 

fee are only two. The f i r s t  is an upward adjustment on the basis of 

contingency and the second is a downwaxd adjustment on the basis of %esults 

obtained." O f  course, Appellee w i l l  p i n t  to the caurtls statement in €towe 

that 

[olnce the court arrives a t  the lodestar figure, it may add or 
subtract f m  the fee based upon a %ontingemy risk" factor and 
the Vesults obtained.Il (at p. 1151) 

Appellant suggests to the court that this sta- must be read in the 

context of the uther two statements and in a logical fashion. Certainly this 

Caurt did not l~bean by the above statement that the fee could be reduced based 

on the %mtingency risk" factor1 Consequently, the statement must be read in 

a manner which mates the won3 %ddl1 to %ontingency risk!! and the word 

%almract'l to "results abtained .I1 Any uther reading would yield the illogical 
1 

result  of a potential fee reduction where an attorney assumed the risk of 

litigation and would be inconsistent w i t h  the remaml ' er of the opinion. 

Nothing in a logical reading of the express language of Rowe wen suggests 

that the lodestar fee may be enhamed on the basis of %esults obtained.t1 

A further conflict exists in the case a t  bar since, the Second D i s t r i c t  

affinned the -t of the lodestar amount not only on the basis of 

besul ts  obtained11 but also ' t i n  light of the nuiltiraillion dollar amount 

hV01ved.~~ (A-1) The use of the @kmunt hVolveP factor as a basis for 

increasing the lodestar is clearly inappropriate urrder the teachings of m. 
- Rowe that the reaSOnable haurly rate which is established for the 

prevailing party's attorney is to 

take into account a l l  of the Disciplinary Rule 2-106 factors 
except the I Y i m e  and labor requhed,l' the 9mvelty and difficulty 
of the question i n v ~ l v e d , ~ ~  the 9xsults and Il[w]hether 

the fee is fixed or contingent.I1 ( a t p .  1150, 1151) 
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Since the llamcxlrrt involvedf1 is one of the factors of Rule 2-106 which is not 

excepted, it is subsued in the hourly rate calculation. ~onsequently, the 

opinion of the Second District expressly and dimckl y conflicts with the rule 

of law enunciated by this Court when it uses the %mmt involved~l as a basis 

for enhancing the lodestar fee. Such a practice results in unacceptable 

lldouble counting. I1 

In Lake Timecanoe , the Second District held unmistakably that 

l 1 [ e ] ~ t  under Rowe is only applied where a contingency risk multiplier 

is appraPriate.l1 (emphasis added) (at p. 227) In the case at bar, the second 

District has llclarifiedll Lake Timecanoe as not involving lithe aspect of 

exceptional success by defense counsel which was in effect faund to be present 

in this case.I1 (en@msis added) (A-2) Even if the llclarifiedll opinion is 

assmed, for argument, to be correct in its reading of Rowe, it misapplies the 

mcphemnts of Rcrwe shce  Rawe does not permit an O h  effectt1 justification 

of an enhanced fee. W e  requires the awarding court to llstate the grounds 

upon which it justifies the -.I1 obvicrusly, the trial court did not 

s t a b  that counsel for the attorneyls fee claimant had achieved an 

l1eXCeptional result.11 otherwise, the Second District would not have had to 

!Iread between the lines1@ to detemine the trial courtls conclusion. The 

seccnd District apparently concluded that light of the 

multimillion dollar amcJunt involved in this ccnrrplex litigation and the 

completely successful result obtained on behalf of defendantll (A-2) was the 

equivalent of the trial court saying that the result was llexceptional.ll The 

trial courtls conclusion is canpsed of three factors: 1) the amxlnt 

involved, 2) the ccunplexity of the litigation, and, 3) the ccunpletely 

successful result. once the factors of the llamacmt irnr01ved~~ and I1 ccunplexity 

of litigation11 (factors which, according to m, are subsmed in the rnrmber 

of haurs and hourly rate) are reTLylved fram the justifying language, the basis 

remaining for concluding that th is  was an %xceptional successw is that the 
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success was simply vvcxmlplete.*t There is no breath of support in Rawe for the 

proposition that the lodestar amount may be enhanoed merely because the result 

has been Wcmplete.tt Therefore, even if Rowe pmitted erbnmmk based upon 

an exceptional the Second District has misapplied 

permitting - where the result was only "cxmlplete.ll 

that rule 

Multitech, P- a fact patttzm. In both Multitech and the 

instant case: 

1) 

2) 

3) 

The contract between the fee claimant and its coullsel was not a 
contingent fee contract; 
Both fee clabts claimed a reasonable fee would be established at 
the conclusion of the case I I i n  light of results obtained.v1 
(Multi- at p. 429) (A-1) 
The trial court received testimony fram three expr t  witnesses as to 
the proper fee award. (Multitech at p. 429; R-1161, 1162) 

=though in each case the parties and their ccwnsel contenplated that the 

ultimate fee would depexd on the autccane of the case, Multitech refused to 

approve the of the lodestar fee on the basis of ~9results obtahedll 

while the Secord District approved the erhnemmt based upon the same factor. 

The in apparent agreement with Lake Tiwpecanoe in its 

interpretation of Rowe, said %he litigation was not handled on a contingency 

basis, so application of the R a e  contingency multiplier wmld be 

inappropriate.lf (at p. 434) Of cc~cvse, it may be aryued that Multi- mans 

only that the use of the %ontingency multiplieP was disappmed and that the 

cart did not disappmve an otherwise proper enhancement. Huwever ,  it is 

important to recognize the context in which the Multitech court spoke of the 

"contingency risk multiplier. At 434 of its opinion, it included the 

following language fram Rave when discussing Rowels instructions regarding 

'Ithe contingency risk multiplier11: 

[Wlhen the tr ial  wurt detennhes that SUCCeSS was mre likely 
than nut at the cutset, the multiplier should be 1.5; when the 
likelihood of success was appxaxbnately even at the outset, the 
railtiplier shauld be 2; and, when success was unlikely at the t h  
the case was initiated, the multiplier should be in the range of 
2.5 and 3. 
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a iiresults obtainedii may provide an indepeniient basis for 
reducing the fee when the party prevails on a claim or claims of 
relief, but is u c c e s s f u l  on other unrelated claims. 

The inclusion of the ifresults obtainedii factor under the heading of 

- iiconthgency risk multiplierii by the Multitech court shaws that it had 

concluded that iresults obtainedii was not a factor which could be used to 

enhance the lodestar amount. The conflict on this point between Multi- and 

the case at bar is direct, express, iud irreconcilable. 

OF RE2&ONS EDR THE OOURi"8 EXEEISE OF JURISDICTION 

The award of attorneyis fees incident to litigation is beccaning more 

ccmmnplace. With the adoption of new laws such as Florida Statute section 

45.061, them exists in every case the potential for the award of fees. Any 

resolution of existing conflicts will assist in reducing appeals on this 

pervasive issue. 

The decision of the second District is one which endorses subjectivity 

Favoring s rather than the bedrock objectivity that Rowe seeks to foster. 

. subjectivity will reap only negative amqmxe~ for the citizens and the 

judicial system. !these will include but not be limited to: 

1. askiftingofthelxurlenofprooftathepartyopposingthefee, and 
in sonne cases rraking attorney fee requests impossible to challenge 
because there is little or no objective evidence, 

2. an avoidance of meaninqhxl appellate review, 
3 .  the payment of winafalls to those attorneys who fail to keep adequate 

time records. 

This case is already being cited as precedent for the award of attorneyis fees 

based only on esth tes .  A review of the instant case would also permit this 

court to clarify elements of Ruwe which are begetting conflicting 

interdistrict decisions. 
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