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PRELIMINARY STATEMENT 

T h e  P e t i t i o n e r  was t h e  D e f e n d a n t  a n d  t h e  R e s p o n d e n t  was t h e  

P r o s e c u t i o n  i n  t h e  C r i m i n a l  D i v i s i o n  of t h e  C i r c u i t  C o u r t  of  t h e  

S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  I n  a n d  fo r  Broward C o u n t y ,  F l o r i d a .  

I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  be r e f e r r e d  t o  a s  t h e y  appear  

before t h i s  C o u r t .  

T h e  symbol "R" w i l l  d e n o t e  Record o n  Appeal. 

T h e  symbol "A" w i l l  d e n o t e  A p p e n d i x .  
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STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r  M i c h a e l  M c B r i d e  was c h a r g e d  b y  t w o  c o u n t  I n -  

f o r m a t i o n  f i l e d  A p r i l  28 ,  1987  w i t h  t r a f f i c k i n g  i n  c o c a i n e  [Count  

I o f  t h e  I n f o r m a t i o n ]  a n d  m i s d e m e a n o r  p o s s e s s i o n  o f  d r u g  para- 

p h e r n a l i a  [ C o u n t  I1 of t h e  i n f o r m a t i o n ]  ( R  9 6 ) .  M r ,  M c B r i d e  

f i l e d  a Mot ion  t o  S u p p r e s s  P h y s i c a l  E v i d e n c e  ( R  97-100)  which  was 

h e a r d  J u l y  2 2 ,  1987  ( R  1- 9 5 ) .  

A t  t h e  J u l y  2 2 ,  1 9 8 7  m o t i o n  t o  s u p p r e s s  h e a r i n g  B r o w a r d  

County  d e t e c t i v e s  Gary Palmer a n d  J o h n  B u k a t a  were w o r k i n g  t h e  

F o r t  L a u d e r d a l e  b u s  s t a t i o n  o n  A p r i l  9 ,  1 9 8 7 .  They  a s k e d  t h e  

d r i v e r  i f  t h e y  c o u l d  b o a r d  t h e  b u s .  The d r i v e r  of t h e  n o r t h b o u n d  

T r a i l w a y s  b u s  a t  i s s u e  i n d i c a t e d  t h a t  t h e  o f f i ce r s  c o u l d  b o a r d  

t h e  b u s  ( R  7-9, 2 0 ) .  

D e t e c t i v e  Palmer a p p r o a c h e d  M r .  McBride,  who w a s  s e a t e d  and 

as leep ( R  6 3 ) .  D e t e c t i v e  P a l m e r  r e m a i n e d  s t a n d i n g ,  l e a n e d  o v e r  

h i s  [McBr ide ' s ]  sea t  and d i s p l a y e d  h i s  badge  and s t a t e d ,  " W e  h a v e  

a d r u g  p rob l em i n  s o u t h  F l o r i d a ,  d o  you h a v e  a m i n u t e ? "  A t  t h a t  

p o i n t ,  Mr. M c B r i d e  was c o r n e r e d  b e t w e e n  t h e  t w o  d e t e c t i v e s :  

Palmer l e a n i n g  o v e r  and B u k a t a  t o  t h e  r e a r  ( R  1 0- 1 1 ,  6 3 ) .  M r .  

McBri.de s t a t e d  h e  w a s  b l o c k e d  from l e a v i n g  h i s  s e a t  ( R  6 3 ,  

6 9 - 7 0 ) .  M r .  M c B r i d e  a g r e e d  t o  s p e a k .  The  d e t e c t i v e s  a s k e d  

P e t i t i o n e r  where  h e  was g o i n g ;  P e t i t i o n e r  r e p l i e d ,  " C h e r r y  P o i n t ,  

N o r t h  C a r o l i n a "  ( R  1 2 ) .  D e t e c t i v e  Palmer t e s t i f i e d  t h a t  h e  a s k e d  

M r .  M c B r i d e  i f  h e  would c o n s e n t  t o  a l u g g a g e  s e a r c h ,  t h a t  it was 

s t r i c t l y  r o u t i n e ,  and t h a t  h e  (McBr ide )  had a r i g h t  t o  r e f u s e  ( R  
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1 2 ) .  M r .  McBr ide  s a i d  "yes ,"  and  D e t e c t i v e  Palmer opened  t h e  bag  

and found  a small sca le  and a w h i t e  p l a s t i c  b o t t l e  i n  t h e  bag .  H e  

c o u l d  n o t  see  t h r o u g h  t h e  b o t t l e .  H e  opened  t h e  b o t t l e ,  which  

h i d  a w h i t e ,  p o w d e r y  s u b s t a n c e  i n  a p l a s t i c  b a g .  T h i s  f i e l d  

t e s t e d  p o s i t i v e  fo r  c o c a i n e  ( R  13, 4 0 ) .  

On c r o s s - e x a m i n a t i o n ,  D e t e c t i v e  P a l m e r  t e s t i f i e d  t h a t  h e  

s e a r c h e d  " b a s e d  t o t a l l y  o n  s p e c u l a t i o n , "  t h a t  it was " j u s t  a 

gues s ' '  and  had n o t h i n g  t o  d o  w i t h  P e t i t i o n e r ' s  p a r t i c u l a r  c h a r a -  

c t e r i s t i c s  ( R  2 0 - 2 2 ) .  D e t e c t i v e  Pa lmer  a d m i t t e d  h e  h a d  n o  

p r o b a b l e  cause o r  o t h e r  b a s i s  f o r  a p p r o a c h i n g  M r .  McBride fo r  t h e  

s e a r c h  ( R  2 5- 2 7 ) .  The d e t e c t i v e ,  who is 6 '  6 " ,  d i d  n o t  t e l l  M r .  

McBride h e  [ M c B r i d e ]  c o u l d  l e a v e  o r  t h a t  h e  [ M c B r i d e ]  d i d  n o t  

h a v e  t o  s p e a k  t o  him [Palmer] ( R  30- 31) .  D e t e c t i v e  B u k a t a  s t o o d  

d i r e c t l y  b e h i n d  D e t e c t i v e  P a l m e r  ( R  3 9 ,  5 6 ) .  D e t e c t i v e  P a l m e r  

s t a t e d  h e  n e v e r  g o t  a d d i t i o n a l  " c o n s e n t "  f r o m  M r .  M c B r i d e  t o  

s e a r c h  t h e  w h i t e  p l a s t i c  c o n t a i n e r  ( R  4 0 ) .  

P e t i t i o n e r  M i c h a e l  McBride t e s t i f i e d  h e  was as leep when t h e  

n o r t h b o u n d  T r a i l w a y s  bus h e  b o a r d e d  i n  M i a m i  r e a c h e d  F o r t  Lauder -  

d a l e  ( R  6 1 - 6 2 ) .  D e t e c t i v e  P a l m e r  s t o o d  a t  a c o r n e r  i n  f r o n t  of 

M r .  McRride ,  i d e n t i f i e d  h i m s e l f  w i t h  a b a d g e ,  s t a t e d  h e  was a 

n a r c o t i c s  o f f i c e r ,  and q u e s t i o n e d  P e t i t i o n e r  ( R  6 3 ) .  M r .  McBride 

r e s p o n d e d  t o  D e t e c t i v e  P a l m e r ' s  request  t o  s e a r c h  h i s  b a g .  

D e t e c t i v e  Palmer d i d  n o t  i n f o r m  M r .  McBride  h e  c o u l d  r e f u s e  t h e  

s e a r c h .  M r .  McBride t e s t i f i e d  t h a t  h e  d i d  n o t  u n d e r s t a n d  h e  h a d  

t h e  r i g h t  n o t  t o  h a v e  h i s  b a g s  s e a r c h e d  ( R  65- 71) .  H e  d i d  n o t  
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f e e l  f r e e  t o  l e a v e  t h e  b u s  ( R  7 8 ) .  On c r o s s - e x a m i n a t i o n ,  M r .  

McBride s t a t e d  t h a t  h e  f e l t  t h a t  h e  d i d  n o t  h a v e  a c h o i c e  - t h a t  

t h e  d e t e c t i v e  h a d  g i v e n  him a n  u l t i m a t u m  r e g a r d i n g  t h e  s e a r c h .  

M r .  McBride f e l t  i n t i m i d a t e d  by t h e  d e t e c t i v e  ( R  71- 77) .  

T h e  t r i a l  c o u r t  d e n i e d  P e t i t i o n e r ' s  m o t i o n  t o  s u p p r e s s  ( R  

8 5 ) .  T h e  c o u r t  r u l e d  t h e  t h e  c o n d i t i o n s  h e r e  were n o t  so  i n -  

t i m i d a t i n g  t h a t  M r .  McRri.de b e l i e v e d  t h a t  h e  had a n  i n a b i l i t y  t o  

r e f u s e  t h e  s e a r c h  i n  t h i s  case ( R  8 5 ) .  

M r .  McBride e n t e r e d  a p lea  of n o l o  c o n t e n d e r e  t o  t r a f f i c k i n g  

i n  cocaine and p o s s e s s i o n  o f  d r u g  p a r a p h e r n a l i a  ( R  8 6 ,  8 8 - 9 1 ) .  

M r .  M c B r i d e  s p e c i f i c a l l y  r e s e r v e d  h i s  r i g h t  t o  appeal t h e  d e n i a l  

of  t h e  m o t i o n  t o  s u p p r e s s  ( R  8 6 ,  8 8 - 9 0 ) .  T h e  lower c o u r t  

a c c e p t e d  t h e  p l e a  a n d  f o u n d  t h a t  t h e  d e n i a l  o f  t h e  m o t i o n  t o  

suppress was d i s p o s i t i v e  o f  t h e  case .  T h e  c o u r t  q u e s t i o n e d  M r .  

M c B r i d e  t o  e s t a b l i s h  t h a t  t h e  p l e a  was f r e e l y  a n d  v o l u n t a r i l y  

e n t e r e d  and a c c e p t e d  t h e  S t a t e ' s  r e n d i t i o n  of t h e  f a c t u a l  b a s i s  

f o r  t h e  plea ( R  87- 91) .  

T h e  c o u r t  a d j u d i c a t e d  M r .  McBride g u i l t y  t o  e a c h  c h a r g e  and 

as  t o  Count  I imposed a t h r e e  a n  o n e- h a l f  ( 3  1 / 2 )  y e a r  s e n t e n c e ,  

a p p l i e d  t h e  t h r e e  ( 3 )  yea r  m a n d a t o r y  minimum, a n d  a s s e s s e d  

P e t i t i o n e r  a f i f t y  t h o u s a n d  ( $ 5 0 , 0 0 0 . 0 0 )  f i n e  and a t w o  t h o u s a n d  

f i v e  h u n d r e d  ( $ 2 , 5 0 0 . 0 0  ) s u r c h a r g e  ( R  93-94, 103), w i t h  c r e d i t  

f o r  o n e  hund red  f i v e  ( 1 0 5 )  d a y s  t h e  s e r v e d .  As t o  Count  11, t h e  

cou r t  s e n t e n c e d  M r .  M c B r i d e  t o  n i n e t y  ( 9 0 )  d a y s  i n  t h e  c o u n t y  

j a i l  w i t h  c r e d i t  for  o n e  hundred  f i v e  ( 1 0 5 )  d a y s  t i m e  s e r v e d .  

- 4 -  



! 

. 

! 

Petitioner filed a timely notice of appeal (R 104). The 

Fourth District Court of Appeal affirmed the trial court on the 

authority of its opinion in State v. Avery, 531 So.2d 82 (Fla. 

4th DCA 1988) (Al). State v. Avery is pending discretionary 

review in Supreme Court Case No. 73,289 on a certified question 

of great public importance as follows: 

MAY EVIDENCE, OBTAINED AS A RESULT OF DEFEN- 
DANT'S CONSENT TO SEARCH, BE SUPPRESSED BY THE 
TRIAL COURT AS "COERCED" UPON THE SOLE GROUND 
THAT THE OFFICER(S) BOARDED A BUS (OR OTHER 
PUBLIC TRANSPORT) AND RANDOMLY SOUGHT CONSENT 
FROM PASSENGERS? 

( A  6 ) .  

Petitioner McBride timely filed his notice to invoke the 

discretionary review jurisdiction of this Court. On March 20, 

1989, this Court issued an order setting a briefing schedule for 

this cause. This brief on the merits follows. 
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SUMMARY OF THE ARGUMENT 

T h e  p o l i c e  a c t i o n s ,  w i t h o u t  a f o u n d e d  s u s p i c i o n  of c r i m i n a l  

a c t i v i t y ,  t a i n t e d  a n y  a l l e g e d  c o n s e n t .  T h e  p o l i c e  a c t i o n s  o f  

c o r n e r i n g  P e t i t i o n e r ,  a t i c k e t e d  p a s s e n g e r  o n  a n o r t h b o u n d  b u s ,  

w i t h  t h e i r  badges p r o m i n e n t l y  d i s p l a y e d ,  was n o t  a mere c o n s e n -  

s u a l  e n c o u n t e r .  P e t i t i o n e r  was n o t  i n  a p u b l i c  place when police 

a p p r o a c h e d  him. R a t h e r  h e  was a p a s s e n g e r  who b o a r d e d  a n o r t h -  

b o u n d  b u s  i n  Miami. When t h e  bus  s t o p p e d  a t  t h e  F o r t  L a u d e r d a l e  

s t a t i o n ,  M r .  McBride h a d  t h e  r i g h t  t o  be l e f t  a l o n e  i n  t h e  m i d s t  

o f  h i s  j o u r n e y .  By b o a r d i n g  t h e  b u s  w i t h o u t  t i c k e t s ,  t h e  pol ice  

were e x e r c i s i n g  a super ior  r i g h t  n o t  e n j o y e d  by a n y  o t h e r  c i t i z e n  

t o  a p p r o a c h  P e t i t i o n e r  a n d  q u e s t i o n  h i m  r e g a r d i n g  h i s  t r a v e l  

p l a n s ,  d e s t i n a t i o n ,  and  l u g g a g e .  Assuming t h a t  n o  f o u n d e d  s u s -  

p i c i o n  of c r i m i n a l  a c t i v i t y  was r e q u i r e d ,  a t  a minimum police may 

o n l y  i n t e r f e r e  w i t h  t r a v e l l e r s  i n  t r a n s i t  i f  s u c h  i s  d o n e  w i t h  

w r i t t e n  g u i d e l i n e s  t o  p r e v e n t  u n b r i d l e d  police d i s c r e t i o n  and  

w i t h  s u f f i c i e n t  w a r n i n g s  so t h a t  t r a v e l l e r s  w i l l  n o t  be s u r p r i s e d  

by t h e  i n t e r f e r e n c e .  

Assuming a r g u e n d o  t h a t  t h e r e  w a s  n o  a r b i t r a r y  i n t r u s i o n ,  t h e  

t o t a l i t y  of t h e  s i t u a t i o n  s u p p o r t s  a f i n d i n g  t h a t  P e t i t i o n e r ' s  

c o n s e n t  was i n v o l u n t a r y .  N o  mat ter  how s u b t l e  t h e  i m p l i e d  coer-  

c i o n  t o  c o n s e n t ,  t h e  r e s u l t i n g  c o n s e n t  i s  i n v a l i d .  Here t h e  

police c o r n e r i n g  P e t i t i o n e r  w i t h  a n  a c c u s a t o r y  r e q u e s t ,  c o m b i n e d  
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. 

t h e  o t h e r  f a c t o r s  i n d i c a t e  a c o e r c i o n  t h a t  a l a y m a n  would  n o t  

f e e l  f r e e  t o  i g n o r e .  T h e r e  were s u f f i c i e n t  c i r c u m s t a n c e s  t o  

support  a f i n d i n g  t h a t  P e t i t i o n e r ' s  c o n s e n t  was n o t  v o l u n t a r y .  

Assuming ,  a r g u e n d o  t h a t  P e t i t i o n e r ' s  a l l eged  c o n s e n t  was n o t  

m e r e l y  a c q u i e s c e n c e  t o  a p p a r e n t  pol ice  a u t h o r i t y ,  n o r  t a i n t e d  by 

t h e  pol ice  i n t r u s i o n  i n t o  h i s  p r i v a c y ,  b e c a u s e  t h e  s e a r c h  w e n t  

b e y o n d  t h e  scope of t h e  a l l eged  c o n s e n t  t h e  t r i a l  c o u r t  d i d  n o t  

err i n  s u p p r e s s i n g  t h e  e v i d e n c e .  Any a l l e g e d  c o n s e n t  t o  s e a r c h  

t h e  l u g g a g e  d i d  n o t  a u t o m a t i c a l l y  e x t e n d  t o  t h e  c o n t a i n e r s  w i t h i n  

t h e  luggage.  

Assuming ,  a r g u e n d o  t h a t  no  v i o l a t i o n  of t h e  r i g h t  t o  be f ree  

from u n r e a s o n a b l e  s e a r c h e s  and  s e i z u r e s  o c c u r r e d ,  t h e  i n t r u s i o n ,  

w i t h o u t  a n y  s u s p i c i o n  of i l l e g a l  a c t i v i t y ,  i n t o  P e t i t i o n e r ' s  

p r i v a c y  by b o a r d i n g  t h e  b u s  a n d  q u e s t i o n i n g  h im i n  t h e  m i d s t  o f  

h i s  j o u r n e y  v i o l a t e d  P e t i t i o n e r ' s  r i g h t  t o  be l e f t  a l o n e  u n d e r  

A r t i c l e  I ,  S e c t i o n  2 3 ,  o f  t h e  F l o r i d a  C o n s t i t u t i o n .  W i t h o u t  a n y  

s u s p i c i o n  of  i l l e g a l  a c t i v i t y  o c c u r r i n g  o n  t h e  b u s ,  t h e r e  was no  

c o m p e l l i n g  s t a t e  i n t e r e s t  t o  b o a r d  t h e  b u s .  More i m p o r t a n t l y ,  

w h a t e v e r  s t a t e  i n t e r e s t  was i n v o l v e d ,  i t  was n o t  b e i n g  attempted 

t h r o u g h  t h e  u s e  of t h e  l e a s t  i n t r u s i v e  means .  C o n s e q u e n t l y ,  t h e  

r e s u l t i n g  i n t r u s i o n  was i n  v i o l a t i o n  of P e t i t i o n e r ' s  r i g h t  t o  be 

l e t  a l o n e  u n d e r  Art ic le  I ,  S e c t i o n  23, of t h e  F l o r i d a  C o n s t i t u -  

t i o n .  
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ARGUMENT 

POINT ON APPEAL 

THE TRIAL COURT ERRED IN DENYING PETITIONER'S 
MOTION TO SUPPRESS BECAUSE CORNERING PETITIONER 
ON A NORTHBOUND BUS WAS NOT A VOLUNTARY EN- 
COUNTER 

Petitioner's motion to suppress was erroneously denied. The 

trial court essentially found that Petitioner's arrest was volun- 

tary (R 85). The district court affirmed citing State v. Avery, 

531 So.2d 182 (Fla. 4th DCA 1988) (A 1). In Avery, the district 

court held that the trial court erred in finding that the search 

was improper and certified the following question: 

MAY EVIDENCE, OBTAINED AS A RESULT OF DEFEN- 
DANT'S CONSENT TO SEARCH, BE SUPPRESSED BY THE 
TRIAL COURT AS "COERCED" UPON THE SOLE GROUND 
THAT THE OFFICER(S) BOARDED A BUS (OR OTHER 
PUBLIC TRANSPORTATION) AND RANDOMLY SOUGHT 
CONSENT FROM PASSENGERS? 

(A 6), 531 So.2d at 188. 

Petitioner submits that he police actions, without a founded 

suspicion of criminal activity, tainted any alleged consent; that 

the totality of the situation supports finding of coercion; that 

the search went beyond the scope of any alleged consent, and that 

the government intrusion invaded Petitioner's right to privacy 

under Article I, Section 23, of the Florida Constitution. 

Petitioner maintains that each of these grounds, singly and/or 

cumulatively mandates reversal. Petitioner will address each of 

these issues below. 

- 8 -  



A .  THE P O L I C E  ACTIONS, L A C K I N G  FOUNDED SUS- 
P I C I O N  O F  C R I M I N A L  A C T I V I T Y ,  TAINTED A N Y  AL- 
LEGED CONSENT. 

T h e  T h e  F o u r t h  Amendment is  d e s i g n e d  " t o  p r e v e n t  a r b i t r a r y  

and o p p r e s s i v e  i n t e r f e r e n c e  b y  e n f o r c e m e n t  o f f i c i a l s  w i t h  t h e  

p r i v a c y  a n d  p e r s o n a l  s e c u r i t y  o f  i n d i v i d u a l s . "  U n i t e d  S t a t e s  v. 

M a r t i n e z - F u e r t e ,  4 2 8  U.S. 5 4 3 ,  96  S . C t .  3074,  3081 ,  49 L.Ed.2d 

1 1 1 6  ( 1 9 7 6 ) .  To r e a c h  i t s  d e c i s i o n  i n  t h i s  case and i n  Avery ,  

t h e  d i s t r i c t  court  was r e q u i r e d  t o  f i r s t  c o n c l u d e  t h e  act of t h e  

o f f i c e r ' s  b o a r d i n g  t h e  b u s ,  d i s p l a y i n g  a u t h o r i t y ,  a n d  s t a n d i n g  

o v e r  a b u s  p a s s e n g e r  i n  a n a r r o w  b u s  a i s l e  w h i l e  q u e s t i o n i n g  him, 

w i t h o u t  a f o u n d e d  s u s p i c i o n  o f  c r i m i n a l  a c t i v i t y ,  was a mere 

v o l u n t a r y  " e n c o u n t e r "  r a t h e r  t h a n  a n  i n t e r f e r e n c e  w i t h  a cog-  

n i z a b l e  p r i v a c y  r i g h t  so as t o  v i t i a t e  t h e  a l l e g e d  c o n s e n t .  

P e t i t i o n e r  r e c o g n i z e s  t h a t  c o n s e n s u a l  e n c o u n t e r s  be tween  

p o l i c e  a n d  c i t i z e n  d o  n o t  i m p l i c a t e  t h e  F o u r t h  Amendment ,  a s  

d i s c u s s e d  i n  U n i t e d  S t a t e s  v. Mendenha l l ,  446 U . S .  544 ,  100  S .Ct .  

1 8 7 0 ,  64 L.Ed.2d 4 9 7  ( 1 9 8 0 ) .  The F o u r t h  Amendment d o e s  n o t  i n-  

h i b i t  v o l u n t a r y  i n t e r a c t i o n  be tween  p o l i c e  a n d  c i t i z e n s  b e c a u s e  

" t h e r e  i s  n o t h i n g  i n  t h e  c o n s t i t u t i o n  which p r o h i b i t s  a police 

man f r o m  a d d r e s s i n g  q u e s t i o n s  t o  anyone  on t h e  streets." T e r r y  

v .  O h i o ,  3 9 2  U . S .  1, 3 4 ,  88 S .Ct .  1868 ,  1886  ( 1 9 6 8 ) .  Such con-  

s e n s u a l  s t r e e t  e n c o u n t e r  be tween  pol ice  and c i t i z e n s  is p r e m i s e d  

on  pol ice o f f i c e r ' s  e n j o y i n g  " t h e  l i b e r t y  ( a g a i n ,  p o s s e s s e d  b y  

e v e r y  c i t i z e n )  t o  a d d r e s s  q u e s t i o n s  t o  t h e  p e r s o n s ,  "Id. a t  31, 

3 2- 3 3 ,  88 S . C t .  a t  1885- 1886 .  " O r d i n a r i l y  t h e  p e r s o n  a d d r e s s e d  
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has an equal right to ignore his interrogator and walk away," Id. 

Accordingly, a person is "seized" only when, by means of physical 

- 

force or show of authority, his freedom of movement is re- 

strained. United States v. Mendenhall, 100 So.2d 1877. Other- 

wise put, an "encounter" becomes a detention as soon as a reason- 

able person would have believed he was not free to leave. Flo- 

rida v. Royer, 460 So.2d 491, 103 S.Ct. 1319, 7 5  L.Ed.2d 229 

(1983); United States v. Mendenhall, 446 U.S. 544, 100 S.Ct. 

1870, 64 L.Ed.2d 497, reh'g, denied, 448 U.S. 908, 100 S.Ct. 

3051, 65 L.Ed.2d 1138 (1980); Nease V. State, 484 So.2d 67 (Fla. 

4th DCA 1986). Application of this standard makes it clear that 

what occurred here was a detention and not police-citizen 

voluntary encounter. 

The officers were exercising a superior right not enjoyed by 

any other citizen to approach Petitioner and question him 

regarding his destination and luggage. Clearly, this is not a 

Mendenhall voluntary encounter such as putting a question to a 

pedestrian without blocking his path, but is rather a "brief 

detention" or rrstop'l which must be supported by reasonable, 

specific and articulable suspicion, Terry v. Ohio, supra; United 

States v. Berry, 670 F.2d 583 (11th Cir, 1982). 

The requirement of some objective justification for an 

encounter is necessary when a citizen's liberty has been re- 

strained, A seizure h a s  occurred when a reasonable person under 
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t h e  t o t a l i t y  o f  t h e  c i r c u m s t a n c e s  would h a v e  r e a s o n  t o  b e l i e v e  

. 

t h a t  h e  was n o t  f r e e  t o  walk  away. U n i t e d  S ta tes  V .  Mendenha l l ,  

s u p r a .  

T h e  f a c t o r s  w h i c h  were p r e s e n t  h e r e  t h a t  r e n d e r e d  t h i s  

e n c o u n t e r  c o e r c i v e  where  t h a t  P e t i t i o n e r  t e s t i f i e d  t h a t  h e  f e l t  

i n t i m i d a t e d  a n d  h e  f e l t  t h a t  t h e  o f f i c e r s  g a v e  him a n  u l t i m a t u m  

( R  65 ,  68 ,  71 ,  7 7 ) .  P e t i t i o n e r  b e l i e v e d  i f  h e  s t o o d  u p  t o  w a l k  

o u t ,  t h e  d e t e c t i v e s  w o u l d  h a v e  b l o c k e d  h i s  way. P e t i t i o n e r  d i d  

n o t  f e e l  f r e e  t o  l e a v e  t h e  b u s  ( R  70 ,  7 8 ) .  

I n  U n i t e d  S t a t e s  v .  W a k s a l ,  709 F.2d 653  ( 1 1 t h  C i r .  1 9 8 3 ) ,  

W a k s a l  h a d  b e e n  " e n c o u n t e r e d "  w h i l e  w a l k i n g  i n  a p u b l i c  a rea  of 

t h e  Fort  L a u d e r d a l e  I n t e r n a t i o n a l  Ai rpor t .  The o f f icers  r e t a i n e d  

h i s  t i c k e t  and i d e n t i f i c a t i o n .  The C o u r t  t h e r e  s a i d ,  "We f a i l  t o  

see how a p p e l l a n t  c o u l d  h a v e  f e l t  f r e e  t o  w a l k  away when t h e  

p o l i c e  o f f i c e r s  s t i l l  p o s s e s s e d  t h e  documen t s  n e c e s s a r y  f o r  him 

t o  c o n t i n u e  h i s  j o u r n e y . "  - I d .  a t  6 6 0 .  S i m i l a r l y ,  t h e  c i r -  

c u m s t a n c e s  h e r  ra ise  a p r e s u m p t i o n  o f  s e i z u r e .  P e t i t i o n e r  c o u l d  

n o t  h a v e  f e l t  f r ee  t o  walk away when t o  d o  so would h a v e  r e q u i r e d  

h i m  t o  l e a v e  h i s  s e a t ,  w a l k  p a s s  two o f f i c e r s  a n d  abandon  h i s  

baggage  and h i s  j o u r n e y .  The lower c o u r t  e r r o n e o u s l y  f a i l e d  t o  

f i n d  t h e s e  c i r c u m s t a n c e s  as  c o e r c i v e  and i n t i m i d a t i n g .  

The t o t a l i t y  o f  t h e  c i r c u m s t a n c e s  h e r e ,  a s  i n t e r p r e t e d  a n d  

r e l i e d  o n  b y  t h e  t r i a l  j u d g e ,  d e m o n s t r a t e  a c l e a r l y  c o e r c i v e  

s i t u a t i o n .  
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T h e  e v i d e n c e  f a i l s  t o  s u p p o r t  t h e  t r i a l  c o u r t s ' s  d e t e r -  

m i n a t i o n  t h a t  P e t i t i o n e r  was l e g a l l y  d e t a i n e d .  G i v e n  t h e  

a b o v e- m e n t i o n e d  i n t i m i d a t i n g  c o e r c i v e  c i r c u m s t a n c e s ,  t h e  s t a t e  

d i d  n o t  c a r r y  i t s  b u r d e n  t o  p r o v e  t h a t  c o n s e n t  w a s  f r e e l y  a n d  

v o l u n t a r i l y  g i v e n .  

I n  h i s  d i s s e n t  i n  S n i d e r  v .  S t a t e ,  5 0 1  So.2d 609 ( F l a .  4 t h  

DCA 1 9 8 6 )  J u d g e  G l i c k s t e i n  cor rec t ly  p e r c e i v e d  t h a t  a p p r o a c h i n g  a 

t i c k e t e d  p a s s e n g e r  a b o a r d  a b u s  is - n o t  l i k e  a p p r o a c h i n g  a c i t i z e n  

o n  t h e  s t r e e t .  I J n l i k e  t h e  s i t u a t i o n s  i n  Royer and Mendenha l l ,  

P e t i t i o n e r  was n o t  a p p r o a c h e d  i n  a s t r e e t  o r  p u b l i c  area where  

people a re  f r e e  t o  come and go. P e t i t i o n e r  was s e a t e d  o n  a b u s ,  

i n  t h e  m i d s t  o f  a j o u r n e y .  On ly  p a s s e n g e r s  on  t h e  T r a i l w a y s  b u s  

were on b o a r d .  The d e t e c t i v e s  were a u t h o r i z e d  b y  t h e  T r a i l w a y s  

d r i v e r  t o  b o a r d  t h e  b u s  and q u e s t i o n  t h e  p a s s e n g e r s  ( R  9 ,  49- 50) .  

A c c o r d i n g l y ,  t h e  o f f i c e r s  b o a r d i n g  a no r thbound  b u s ,  t o  c o n f r o n t  

t h e  s e a t e d  p a s s e n g e r s ,  d i s p l a y  t h e i r  b a d g e s  a n d  r e q u e s t  t o  

e x a m i n e  t h e i r  l u g g a g e  c l e a r l y  e n t a i l e d  a show o f  a u t h o r i t y  

s i m i l a r  t o  a c o n d u c t o r  o n  a t r a i n  o r  a b u s  e m p l o y e e  who would 

b o a r d  i t s  common c a r r i e r  t o  make s u r e  t h e  p a s s e n g e r ' s  papers were 

i n  o r d e r .  T h e s e  o f f i c e r s  were e x e r c i s i n g  a s u p e r i o r  r i g h t  n o t  

e n j o y e d  by  any  o t h e r  c i t i z e n  t o  a p p r o a c h  P e t i t i o n e r  a n d  q u e s t i o n  

h im r e g a r d i n g  h i s  t r a v e l  p l a n s ,  d e s t i n a t i o n ,  and l u g g a g e .  - C f .  , 
A l v a r e z  v .  S t a t e ,  515 So.2d 286,  290 ( F l a .  4 t h  DCA 1 9 8 7 )  ( p e r s o n  

i n  s l e e p i n g  car  on  t r a i n  s h o u l d  l e g i t i m a t e l y  e x p e c t  t h a t  " h i s  o r  

h e r  p r i v a c y  w i l l  n o t  b e  i n t r u d e d  u p o n ,  w i t h  t h e  p o s s i b l e  e x-  
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c e p t i o n  o f  a b r i e f  e n t r y  by  a t i c k e t  co l lec tor ,  or e n c o u n t e r s  i n  

t h e  p a s s a g e w a y  w i t h  o ther  s i m i l a r l y  t i c k e t e d  p a s s e n g e r s  o r  t r a i n  

p e r s o n n e l " ) .  

A p a s s e n g e r  a b o a r d  a b u s  h a s  a spec ia l  p r i v a c y  i n t e r e s t  t o  

b e  l e t  a l o n e  which  h e  d o e s  n o t  e n j o y  i n  p u b l i c  p l aces .  T h i s  i s  

e m p h a s i z e d  by J u s t i c e  D o u g l a s ,  a w e l l - k n o w n  g u a r d i a n  o f  F i r s t  

Amendment  r i g h t s ,  i n  h i s  c o n c u r r i n g  o p i n i o n  i n  Lehman V .  C i t y  of 

S h a k e r  H e i g h t s ,  4 1 8  U . S .  2 9 8 ,  9 4  S . C t .  2 7 1 4 ,  4 1  L .Ed .2d  7 7 0  

( 1 9 7 4 )  w h e r e  h e  r e c o g n i z e d  t h a t  e v e n  p r e c i o u s  F i r s t  Amendment 

r i g h t s  w o u l d  h a v e  t o  g i v e  way t o  t h e  s p e c i a l  i n t e r e s t  of a b u s  

p a s s e n g e r  t o  be l e t  a l o n e :  

T h e  F i r s t  A m e n d m e n t ,  h o w e v e r ,  d r a w s  n o  d i s -  
t i n c t i o n  b e t w e e n  p r e s s  p r i v a t e l y  owned  a n d  
press owned o t h e r w i s e .  And i f  w e  a re  t o  t u r n  a 
b u s  o r  s t r ee t ca r  i n t o  e i t h e r  a n e w s p a p e r  o r  a 
p a r k ,  w e  t a k e  g r e a t  l i b e r t i e s  w i t h  people who 
b e c a u s e  of n e c e s s i t y  become c o m m u t e r s  a n d  a t  
t h e  same t i m e  c a p t i v e  v i e w e r s  or  l i s t e n e r s .  
I n  a s k i n g  u s  t o  f o r c e  t h e  system t o  accept h i s  
message as  a v i n d i c a t i o n  o f  h i s  c o n s t i t u t i o n a l  
r i g h t s  o f  t h e  c o m m u t e r s .  W h i l e  p e t i t i o n e r  
c l e a r l y  h a s  a r i g h t  t o  e x p r e s s  h i s  v i e w  t o  
t h o s e  who w i s h  t o  l i s t e n ,  h e  h a s  n o  r i q h t  t o  
force h i s  message upon a n  a u d i e n c e  i n c a p a b l e  of 
d e c l i n i n g  t o  r e c e i v e  i t .  I n  my view t h e  r i g h t  
of t h e  commuters t o  b e  f r e e  from forced 
i n t r u s i o n s  o n  t h e i r  p r ivacy  p r e c l u d e s  t h e  c i t y  
from t r a n s p o r t i n g  i t s  v e h i c l e s  of p u b l i c  
t r a n s p o r t a t i o n  i n t o  f o r u m s  f o r  t h e  d i s s e m i -  
n a t i o n  of i deas  upon t h i s  c a p t i v e  a u d i e n c e .  

4 1 9  U.S. a t  306- 307,  94 S.Ct. a t  2719 (emphasis a d d e d ) .  J u s t i c e  

D o u g l a s  f u r t h e r  n o t e d  t h a t  b u s  p a s s e n g e r s  a r e  c a p t i v e  a n d  n o t  

f r e e  t o  i g n o r e  t h e  a c t i v i t i e s  o n  a b u s  by m e r e l y  e x i t i n g  l i k e  
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people  i n  o t h e r  p u b l i c  p l a c e s .  I n  t h e  p r e s e n t  case P e t i t i o n e r  

would n o t  fee l  f ree  t o  l e a v e .  H e  c o u l d  o n l y  l e a v e  i f  h e  were t o  

f o r f e i t  h i s  j o u r n e y .  

P e t i t i o n e r  was a l r e a d y  a t r a v e l l e r  i n  t h e  s t ream of com- 

merce, t h e  r u l e  o f  Delaware v .  P r o u s e ,  440  U . S .  648 ,  99 S . C t .  

1 3 9 1 ,  59 L.Ed.2d. 660 ( 1 9 7 9 )  s h o u l d  a p p l y  h e r e .  I n  t h a t  case t h e  

C o u r t  h e l d  t h a t  i n v a s i o n  i n t o  p r i v a c y  by  c o n d u c t i n g  a l i c e n s e  and 

r e g i s t r a t i o n  c h e c k  of p e r s o n s  t r a v e l l i n g  t h e  highway c a n n o t  b e  

a r b i t r a r y ;  t h e r e  must  b e  a t  l e a s t  a r e a s o n a b l e  s u s p i c i o n  t h a t  t h e  

l a w  i s  b e i n g  v i o l a t e d .  S i n c e  P e t i t i o n e r  was a l r e a d y  a p a s s e n g e r  

on  a common ca r r i e r ,  h e  m u s t  h a v e ,  a n d  h e  a s se r t s  h e  d i d  h a v e ,  

t h e  same r i g h t s  a s  a l l  o t h e r  t r a v e l l e r s .  

O f  c o u r s e ,  u n d e r  some l i m i t e d  c i r c u m s t a n c e s  p o l i c e  may 

i n v a d e  t h e  p r i v a c y  of t r a v e l l e r s .  However, t h e  i n t r u s i o n  c a n n o t  

b e  r andom o r  a r b i t r a r y .  F o r  e x a m p l e ,  i n  J o n e s  v .  S t a t e ,  4 8 3  

So .2d  4 3 3  ( F l a .  1 9 8 6 )  t h i s  C o u r t  r e c o g n i z e d  t h a t  t h e r e  mus t  b e  

w r i t t e n  g u i d e l i n e s  and s p e c i f i c  p r o c e d u r e s  c r e a t e d  t o  e n s u r e  t h a t  

a r b i t r a r y  i n t r u s i o n s  i n t o  t h e  l i b e r t i e s  of c i t i z e n s  d o  n o t  

o c c u r :  

P a r a m o u n t  among a l l  o t h e r  c o n s i d e r a t i o n s ,  t h e  
f o u r t h  amendment requires  t h a t  a l l  s e i z u r e s  be 
b a s e d  o n  e i t h e r :  (1)  s p e c i f i c  e v i d e n c e  of an  
e x i s t i n g  v i o l a t i o n ;  ( 2 )  a showing t h a t  r e a s o n -  
a b l e  l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  s t a n d a r d s  
a re  m e t ;  o r  ( 3 )  a s h o w i n g  t h e  o f f i c e r s  c a r r y  
o u t  t h e  s e a r c h  p u r s u a n t  t o  a p l a n  e m b o d y i n g  
s p e c i f i c  n e u t r a l  c r i t e r i a  w h i c h  l i m i t  t h e  
c o n d u c t  of t h e  i n d i v i d u a l  o f f i c e r s . .  . . W e  
a u r e e  a n d  f i n d  t h a t  i t  i s  e s s e n t i a l  t h a t  a a 

w r i t t e n  s e t  o f  u n i f o r m  g u i d e l i n e s  be i s s u e d  
b e f o r e  a r o a d b l o c k  c a n  be u t i l i z e d  ... so as t o  
m i n i m i z e  t h e  d i s c r e t i o n  of  f i e l d  o f f i c e r s ,  
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thereby restricting the potential intrusion 
into the public's constitutional liberties. 
Written guidelines should cover in detail the 
procedures which field officers are to follow 
at the roadblock. 

483 So.2d 438 (emphasis added) (citations omitted). In addition, 

in United States v, Martinez-Fuerte, 428 U.S. 543, 96 S.Ct. 3074, 

49 L.Ed.2d 116 (1976) the Court emphasized that the intrusion 

into privacy that occurred was not unconstitutional during a 

permanent roadblock because the "subjective intrusion -- the 
generating of concern or even fright on the part of lawful 

travellers" is appreciable less than a roving roadblock. 96 

S.Ct. at 3083. The Court also noted that "motorists using these 

highways are not taken by surprise as they know, or may obtain 

knowledge of the location of the checkpoints and will not be 

stopped elsewhere." - Id. In other words, assuming that there is 

a statutory authorization for interfering into the privacy rights 

of a traveller,l there must be minimum guidelines and some type 

of warning to the public of the potential interference. In this 

case there were no guidelines for the police to follow nor 

warnings to the passengers that the police were going to board 

the bus and ask questions. As noted by Judge Anstead's dissent 

in Avery, citing a trial judge, the traveller does not know how 

Border Patrol agents had the statutory authorization to 
interrogate those believed to be aliens. Martinez-Fuerte, 96 
S.Ct. at 3080 ftnot.8. 
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many times h e  w i l l  be i n t r u d e d  upon d u r i n g  h i s  t r i p :  

. 

I n  s o  r u l i n g ,  I h a v e  some s t r o n g  p e r s o n a l  
r e s e r v a t i o n s  a b o u t  t h e  d r u g  i n t e r d i c t i o n  
program described h e r e i n ,  i n  s p i t e  of t h e  f a c t  
t h a t  d r u g  s m u g g l i n g  i s  a major problem i n  o u r  
s o c i e t y  t o d a y .  T h e  p r o c e d u r e  i s  i n h e r e n t l y  
i n t r u s i v e  o n  a p e r s o n ' s  r i g h t  of p r i v a c y .  I t  
i n v i t e s  a b u s e  a n d  t e n d s  t o  d i m i n i s h  f o u r t h  
a m e n d m e n t  p r o t e c t i o n s .  For e x a m p l e ,  how many 
t i m e s  m u s t  a p e r s o n  be c o n f r o n t e d  w i t h  t h i s  
procedure  w h i l e  h e  i s  t r a v e l i n g  f r o m  M i a m i  _ _  t o  . ~ .  
N e w  Y o r k  C i t y ?  And ,  w h e r e  w i l l  i t  a l l  e n d ,  
i .e . ,  c a n  it  be u s e d  o n  board a i r l i n e s  d u r i n g  a 
l a y o v e r ?  C a n  p o l i c e  o f f i c e r s  g o  t h r o u g h  a 
n e i g h b o r h o o d ,  k n o c k i n g  o n  d o o r s  and  a s k i n g  f o r  
c o n s e n t  t o  s e a r c h  h o u s e s  i n  t h e i r  war a g a i n s t  
d r u g s ?  

( A  1 4 ) ,  5 3 1  S o . 2 d  1 9 8 ,  ( e m p h a s i s  a d d e d ) .  T h i s  a r b i t r a r y  

i n t r u s i o n  w h i c h  i s  w i t h o u t  w a r n i n g  a n d  is  p o t e n t i a l l y  u n l i m i t e d  

is l i k e  t h e  random i n t r u s i o n s  w h i c h  t h e  S u p r e m e  C o u r t  does  n o t  

t o l e ra t e :  

W e  c o n c l u d e  t h e r e  t h a t  r a n d o m  r o v i n g  p a t r o l  
s t o p s  c o u l d  n o t  be t o l e r a t e d  because t h e y  
"would  s u b j e c t  t h e  r e s i d e n t s  . . . [border] areas  
t o  p o t e n t i a l l y  u n l i m i t e d  i n t e r f e r e n c e  w i t h  
t h e i r  u s e  o f  t h e  h i g h w a y s ,  s o l e l y  a t  t h e  
d i s c r e t i o n  of t h e  B o r d e r  P a t r o l  o f f i c e r s . . . .  
[ T h e y ]  c o u l d  s t o p  motor i s t  a t  r a n d o m  for  
q u e s t i o n i n g ,  day o r  n i g h t ,  a n y w h e r e  w i t h i n  1 0 0  
a i r  miles o f  t h e  2 , 0 0 0 - m i l e  b o r d e r ,  o n  a c i t y  
s t ree t ,  a b u s y  h i g h w a y ,  o r  a d e s e r t  r o a d . . . . "  
I b i d .  T h e r e  a l so  was a g r a v e  d a n g e r  t h a t  s u c h  
u n r e v i e w a b l e  d i s c r e t i o n  w o u l d  be a b u s e d  b y  some 
o f f i ce r s  i n  the f i e l d .  I b i d .  

R o u t i n e  c h e c k p o i n t s  s t o p s  d o  n o t  i n t r u d e  
s i m i l a r l y  on  t h e  m o t o r i n g  p u b l i c .  F i r s t ,  t h e  
p o t e n t i a l  i n t e r f e r e n c e  w i t h  l eg i t ima te  t r a f f i c  
is m i n i m a l .  Motorists u s i n g  t h e s e  h i g h w a y s  a re  
n o t  t a k e n  b y  s u r p r i s e  a s  t h e y  know,  o r  may 
o b t a i n  k n o w l e d g e  o f ,  t h e  l o c a t i o n  of  t h e  
c h e c k p o i n t s  a n d  w i l l  n o t  be s t o p p e d  e l s e w h e r e .  
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M a r t i n e z- F u e r t e ,  96 S .Ct .  a t  3083 )  ( e m p h a s i s  a d d e d ) .  Any c o n s e n t  

a f t e r  t h e  a r b i t r a r y  i n t r u s i o n  i n t o  P e t i t i o n e r ' s  p r i v a c y  was 

i n v a l i d ,  S t a t e  v .  F r o s t ,  374  S o . 2 d  5 9 3  ( F l a .  3d DCA 1 9 7 9 ) ,  or  

t a i n t e d  t h e  v o l u n t a r i n e s s  o f  a n y  c o n s e n t .  F l o r i d a  v .  Royer, 460 

U.S. 491,  1 0 3  S .Ct .  1 3 1 9 ,  75 L.Ed.2d 229 ( 1 9 8 3 ) .  T h e r e  c a n  be no  

v a l i d  c o n s e n t  u n l e s s  t h e r e  i s  c l ea r  and c o n v i n c i n g  e v i d e n c e  of a n  

u n e q u i v o c a l  b r e a k  i n  t h e  c h a i n  of i l l e g a l i t y  be tween  t h e  u n l a w f u l  

d e t e n t i o n  a n d  t h e  p u r p o r t e d  c o n s e n t .  Norman v. S t a t e ,  379 So.2d 

6 4 3 ,  6 4 6- 6 4 7 ,  ( F l a .  1 9 8 0 ) ;  E l s l e g e r  v .  S t a t e ,  5 0 3  So .2d  1 3 6 7  

( F l a .  4 t h  DCA 1 9 8 7 ) .  Here, t h e r e  was no  s u c h  b r e a k .  

The f a c t  t h a t  P e t i t i o n e r  was a d v i s e d  of h i s  r i g h t  t o  r e f u s e  

i s  n o t  a n  u n e q u i v o c a l  b r e a k  i n  t h e  c h a i n  of i l l e g a l i t y .  T h i s  

s t a t e m e n t  was g i v e n  d u r i n g  t h e  same t ime  a s  t h e  c o e r c i v e  c i r -  

c u m s t a n c e s  . I n  Norman v.  S t a t e ,  379 So.2d 643 ,  647 ( P l a .  1 9 8 3 ) ,  

t h i s  C o u r t  made it c lea r  t h a t  c o n s e n t  is  v o l u n t a r y  " o n l y  i f  t h e r e  

i s  c l e a r  a n d  c o n v i n c i n g  proof  of a n  u n e q u i v o c a l  b r e a k  i n  t h e  

c h a i n  of i l l e g a l i t y  s u f f i c i e n t  t o  d i s s i p a t e  t h e  t a i n t  o f  prior 

o f f i c i a l  i l l e g a l  a c t  i o n .  Because t h e  c o e r c i v e  c i r c u m s t a n c e s  

o c c u r r e d  a t  t h e  same time as  t h e  w a r n i n g ,  t h e  s t a t e  c a n n o t  p r o v e  

t h a t  t h e r e  w s  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  t h e  w a r n i n g  

d i s s i p a t e d  t h o s e  c i r c u m s t a n c e s .  Here, t h e  s imple  a d v i s e m e n t  o f  

t h e  r i g h t  t o  r e f u s e  c o n s e n t  was n o t  a n  e f f e c t i v e  a d v i s e m e n t  a s  

r e q u i r e d .  - S e e ,  S c h n e c k l o t h  v .  Bus t amon te ,  4 1 2  U . S .  2 1 8 ,  231,  93  

S . C t .  2 0 4 1 ,  2 0 5 0 ,  36  L.Ed.2d 8 5 4  ( 1 9 7 3 )  ( a d v i s e m e n t  is  n o t  

d i s p o s i t i v e  b e c a u s e  i t  n o r m a l l y  is i m p r a c t i c a l  t o  i n f o r m  of  t h e  
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detailed requirements of an effective warning). The advisement 

during the time of the intimidating circumstances, is not an 

unequivocal break in the chain of illegality. 

B. THE TOTALITY OF THE CIRCUMSTANCES DEMON- 
STRATES COERCION CAUSING PETITIONER'S ACQUI- 
ESENCE TO APPARENT POLICE AUTHORITY 

As explained in Schneckloth v. Bustamonte, 412 u .so 227, 
228-229, 93 S.Ct. 2041, 2048, 36 L.Ed.2d 854 (1973), no matter 

how subtle the implied coercion, the resulting consent is 

invalid : 

But the Fourth and Fourteenth Amendments 
require that a consent not be coerced, by 
explicit or implicit means, by implied threat 
or covert force. For, no matter how subtly the 
coercion was applied, the resulting "consent" 
would be no more than a pretext for the 
unjustified police intrusion against which the 
Fourth Amendment is directed. In the words of 
the classic admonition in Bovd v. United .' 
States, 116 U . S .  616, 635, 6 S.Ct. 524, 535, 29 
L.Ed.2d 746: 

"It may be that it is the obnoxious thing 
in its mildest and least repulsive form: 
but illegitimate and unconstitutional 
practices get their first footing in that 
way, namely, by silent approaches and 
slight deviations from legal modes of 
procedure. This can only be obviated by 
adhering to the rule that constitutional 
provisions for the security of person and 
property should be liberally construed. 
A close and literal construction deprives 
them of half their efficacy, and leads to 
gradual depreciation of the right, as if 
it consisted more in sound than in 
substance. It is the duty of the courts 
to be watchful for the constitutional 
rights of the citizen, and against any 
stealthy encroachments thereon." 
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I n  t h e  p r e s e n t  case  P e t i t i o n e r  a s  a t i c k e t e d  p a s s e n g e r  

a b o a r d  a b u s ,  k n o w i n g  t h a t  p o l i c e  were n o t  a b o a r d  a s  t i c k e t e d  

p a s s e n g e r s ,  would  r e a s o n a b l y  b e l i e v e  t h a t  t h e  police were a b o a r d  

t h e  b u s  d u e  t o  t h e i r  spec ia l  s t a t u s .  P e t i t i o n e r  h a d  n o  w a r n i n g  

t h a t  t h e  p o l i c e  r e g u l a r l y  b o a r d e d  t h e  b u s e s .  When q u e s t i o n i n g  

P e t i t i o n e r  t h e  pol ice  s t o o d  over  h im i n  t h e  n a r r o w  a i s l e  of  t h e  

b u s .  B y  t e l l i n g  P e t i t i o n e r  t h a t  t h e r e  was a n  i n v e s t i g a t i o n  g o i n g  

o n  and  t h e n  r e q u e s t i n g  t o  s e a r c h  h i s  luggage, t h e  p o l i c e  r e q u e s t  

was i m p l i c i t l y  a c c u s a t o r y .  C e r t a i n l y ,  n o  r e a s o n a b l e  p e r s o n ,  w i t h  

t h e  e x c e p t i o n  of t r a i n  j u d g e s  a n d  l a w y e r s ,  w o u l d  f e e l  f r e e  t o  

i g n o r e  t h e  i n t r u s i o n  i n t o  h i s  p r i v a c y  b y  police.  2 

I t  is w e l l - s e t t l e d  t h a t  fo r  c o n s e n t  t o  be v a l i d  i t  c a n n o t  be 

mere a c q u i e s c e n c e  t o  a p p a r e n t  p o l i c e  a u t h o r i t y .  Lockwood  v .  

S t a t e ,  4 7 0  S o . 2 d  8 2 2  ( F l a .  2d  DCA 1 9 8 5 ) ;  M o s l e y  v. S t a t e ,  335 

So.2d 8 8 0  ( F l a .  4 t h  DCA 1 9 7 6 ) ;  Ba i ley  v .  S t a t e ,  319 So.2d 22 ,  27  

( F l a .  4 t h  DCA 1 9 7 5 ) .  T h e  c i r c u m s t a n c e s  i n  t h i s  case s u p p o r t  a 

f i n d i n g  t h a t  P e t i t i o n e r  m e r e l y  a c q u i e s c e d  t o  a p p a r e n t  p o l i c e  

I n d e e d  t h e s e  a r e  t h e  v e r y  c o m m e n t s  b y  J u d g e  L e t t s  i n  h i s  
d i s s e n t  i n  B o s t i c k  v .  S t a t e ,  510 So.2d 3 2 1 ,  3 2 3  ( F l a .  4 t h  DCA 
1 9 8 7 ) :  

M o r e o v e r ,  my v e r s i o n  of common s e n s e  t e l l s  m e  t h a t  a 
p a i d  and  t i c k e t  p a s s e n g e r  w i l l  n o t  v o l u n t a r i l y  f o r f e i t  
h i s  d e s t i n a t i o n  and  g e t  u p  a n d  e x i t  a b u s  i n  t h e  m i d d l e  
of h i s  j o u r n e y ,  d u r i n g  a t e m p o r a r y  s t opove r  w h i l e  t h e  
p o l i c e m a n ,  o n e  w i t h  a p o u c h e d  g u n  i n  h i s  h a n d ,  a r e  
s t a n d i n g  over h i m  i n  a n a r r o w  a i s l e  a s k i n g  h i m  q u e s -  
t i o n s  a n d  r e q u e s t i n g  p e r m i s s i o n  t o  s e a r c h  h i s  l u g g a g e .  
I t  is n o t  a q u e s t i o n  of w h e t h e r  h e  a c t u a l l y  - w a s  f ree  t o  
l e a v e ,  a s  a l l  of u s  t r a i n e d  lawyers would  r e a s o n a b l y  be 
e x p e c t e d  t o  b e l i e v e  h e  w a s  f r e e  t o  l e a v e  u n d e r  t h e s e  
c i r c u m s t a n c e s .  I c o n c l u d e  h e  would  n o t .  
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a u t h o r i t y .  The  f o l l o w i n g  p o r t i o n  o f  S t a t e  v .  K e r w i c k ,  512  So.2d 

3 4 7  ( F l a .  4 t h  DCA 1 9 8 7 )  f u r t h e r  i l l u s t r a t e s  how c o e r c i v e  t h e s e  

b u s  i n t r u s i o n s  a re :  

" E v e n  i f  t h e  R u l i n g s  of L a w  made h e r e i n  were 
n o t  amply  s u p p o r t e d  by t h e  e v i d e n c e ,  t h e  C o u r t  
w o u l d  f i n d  e x t r e m e l y  t r o u b l e s o m e  t h e  a d m i t t e d  
po l ic ies  of t h e s e  B r o w a r d  d e p u t i e s  r e g a r d i n g  
' e n c o u n t e r s '  w i t h  t h e  p u b l i c .  D e s p i t e  t h e  
a p p a r e n t  p r o t e c t i o n s  of Ar t i c l e  One,  S e c t i o n  2 3  
of t h e  F l o r i d a  C o n s t i t u t i o n ,  commonly referred 
t o  a s  a ' r i g h t  t o  p r i v a c y ' ,  t h e  e v i d e n c e  i n  
t h i s  c a u s e  h a s  e v o k e d  images of t h e  days ,  u n d e r  
o t h e r  f l a g s ,  when n o  man t r a v e l l e d  h i s  n a -  
t i o n s ' s  r o a d s  o r  r a i l w a y s  w i t h o u t  f e a r  o f  
u n w a r r a n t e d  i n t e r r u p t i o n ,  b y  i n d i v i d u a l s  who 
h e l d  temporary  power i n  t h e  G o v e r n m e n t .  - T h e  
s p e c t r e  of A m e r i c a n  c i t i z e n s  b e i n g  a s k e d ,  by 
b a d g e - w e i l d i n g  p o l i c e  f o r  i d e n t i f i c a t i o n ,  
t r a v e l  papers -- i n  s h o r t  a r a i s o n  d ' e t r e  -- is 
f o r e i g n  t o  a n y  f a i r  r e a d i n g  of t h e  C o n s t i -  
t u t i o n ,  a n d  i t s  g u a r a n t e e  of human l i b e r t i e s .  
T h i s  i s  n o t  H i t l e r ' s  B e r l i n ,  o r  S t a l i n ' s  
Moscow, o r  i t  i s  t h e  w h i t e  s u p r e m a c i s t  S o u t h  
Af r i ca .  Y e t ,  i n  Broward  C o u n t y ,  F l o r i d a ,  t h e s e  
police o f f i c e r s  a p p r o a c h  e v e r y  p e r s o n  o n  boa rd  
b u s e s  a n d  t r a i n s  ( t h a t  t i m e  pe rmi t s )  a n d  c h e c k  
i d e n t i f i c a t i o n ,  t i c k e t s ,  a s k  t o  s e a r c h  l u g -  
gage  -- a l l  i n  t h e  name  o f  ' v o l u n t a r y  co- 
o p e r a t i o n  w i t h  l a w  e n f o r c e m e n t  -- t o  t h e  
s h o c k i n g  e x t e n t  t h a t  o n e  o f f i c e r ,  D a m i a n o ,  
a d m i t t e d  t h a t  d u r i n g  t h e  p r e v i o u s  n i n e  m o n t h s ,  
h e ,  h i m s e l f ,  h a d  s e a r c h e d  i n  e x c e s s  of t h r e e  
t h o u s a n d  bags !  I n  t h e  C o u r t ' s  o p i n i o n ,  t h e  
f o u n d e r s  of  t h e  R e p u b l i c  w o u l d  be t h u n d e r -  
s t r u c k .  I t  c e r t a i n l y  s h o c k ' s  t h e  C o u r t ' s  
c o n s c i e n c e  t h a t  t h e  A m e r i c a n  p u b l i c  w o u l d  be 
' a s k e d ,  ' a t  b a d g e- p o i n t ,  w i t h o u t  t h e  s l i g h t e s t  
s u s p i c i o n ,  t o  i n t e r r u p t  t h e i r  s c h e d u l e s ,  
t r a v e l s  and  i n d i v i d u a l  l i b e r t i e s  t o  permit s u c h  
i n t r u s i o n s .  T h i s  C o u r t  w o u l d  i l l - e x p e c t  a n y  
c i t i z e n  t o  r e j e c t ,  or  r e f u s e ,  t o  cooperate when 
f aced  w i t h  t h e  t r a p p i n g s  of power l i k e  b a d g e s  
a n d  i d e n t i f i c a t i o n  c a r d s .  I t  is much l i k e  t h e  
f e e l i n g  t h a t  a n  o r d i n a r y  c i t i z e n  h a s  o n  s e e i n p  
a p a t r o l  c a r  b e h i n d  h i m ,  o r  o b s e r v i n g  b l u e  
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l i g h t s  f l a s h i n g ,  o r  b e i n g  c o n f r o n t e d  by a 
police o f f i c e r  a s k i n g  q u e s t i o n s .  

512 So.2d  348- 349 ( e m p h a s i s  a d d e d ) .  

T h e  show of a u t h o r i t y  a n d  i n t r u s i o n  i n t o  P e t i t i o n e r ' s  p r i v a c y  i n  

t h i s  case  d e m o n s t r a t e s  t h a t  t h e  t r i a l  c o u r t ' s  r u l i n g  m u s t  be 

reversed. 

C .  THE S E A R C H  WENT BEYOND THE S C O P E  OF A N Y  
ALLEGED CONSENT 

A s s u m i n g  a r g u e n d o  t h a t  P e t i t i o n e r ' s  a l l e g e d  c o n s e n t  was n o t  

m e r e l y  a c q u i e s c e n c e  t o  a p p a r e n t  a u t h o r i t y ,  n o r  t a i n t e d  by t h e  

police i n t r u s i o n  i n t o  h i s  p r i v a c y ,  t h e  s e a r c h  w e n t  b e y o n d  t h e  

scope of a l l e g e d  c o n s e n t .  Here, t h e  c o n s e n t  s o u g h t  was for  a 

s e a r c h  of P e t i t i o n e r ' s  l u g g a g e .  D e t e c t i v e  Palmer t e s t i f i e d  t h a t  

t h e  c o u l d  n o t  see  t h r o u g h  t h e  w h i t e  b o t t l e  i n  P e t i t i o n e r ' s  

l u g g a g e .  H e  f u r t h e r  s t a t e d  h e  d i d  n o t  s t o p  h i s  s e a r c h  a n d  a s k  

P e t i t i o n e r  i f  h e  c o u l d  s e a r c h  t h e  b o t t l e  ( R  4 0 ) .  T h e r e  was n o t  

c o n s e n t  t o  o p e n  a n y  c o n t a i n e r s  w i t h i n  t h e  l u g g a g e .  E.q. See, 
S t a t e  v .  Cross ,  1 3  F.L.W. 2 7 0  ( F l a .  4 t h  DCA J a n u a r y  2 6 ,  1 9 8 8 )  

( c o n s e n t  t o  s e a r c h  l u g g a g e  d i d  n o t  c o n s t i t u t e  p e r m i s s i o n  t o  

s e a r c h  i n s i d e  tape-wrapped b a l l  located w i t h i n  l u g g a g e ) .  

A s  t h i s  C o u r t  s t a t e d  i n  S t a t e  v. Wells, 1 4  F.L.W. 8 7  ( F l a .  

M a r c h  2 ,  1 9 8 8 )  a c o n s e n t  t o  c o n d u c t  a w a r r a n t l e s s  s e a r c h  g i v e s  

t h e  pol ice  n o  more a u t h o r i t y  t h a n  r e a s o n a b l y  c o n f e r r e d  by s u c h  

c o n s e n t .  T h e  c o n s e n t  t o  s e a r c h  i n s i d e  t h e  bag c o u l d  n o t  r e a s o n-  

a b l y  c o n s t i t u t e  c o n s e n t  t o  o p e n  t h e  b o t t l e  w i t h i n  t h e  l u g g a g e .  

- See Wel ls ,  s u p r a  a t  8 8 ,  ( a n d  cases  c i t e d  t h e r e i n )  ( " I f  t h a t  
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c o n s e n t  d o e s  n o t  c o n v e y  p e r m i s s i o n  t o  b r e a k  o p e n  a l o c k e d  o r  

s e a l e d  c o n t a i n e r ,  i t  i s  u n r e a s o n a b l e  f o r  t h e  p o l i c e  t o  s o  

so..  . " )  . 
D e c i s i o n s  by t h e  d i s t r i c t  c o u r t s  of F l o r i d a  h a v e  a l s o  

r e f u s e d  t o  e x t e n d  t h e  c o n s e n t  t o  s e a r c h  l u g g a g e  t o  p a c k a g e s  

c o n t a i n e d  w i t h i n  t h e  l u g g a g e .  See H u t c h i n s o n  v .  S t a t e ,  505 So.2d 

5 7 9  ( F l a .  2d DCA 1 9 8 7 )  ( c o n s e n t  t o  s e a r c h  p u r s e  d o e s  n o t  con-  

- 

s t i t u t e  c o n s e n t  t o  s e a r c h  small unopened bag i n  purse) :  S t a t e  v. 

Cross ,  1 3  F.L.W. 270  ( F l a .  3d DCA J a n u a r y  26 ,  1 9 8 8 )  ( c o n s e n t  t o  

search  l u g g a g e  d i d  n o t  c o n s t i t u t e  p e r m i s s i o n  t o  s e a r c h  i n s i d e  

t a p e - w r a p p e d  b a l l  l o c a t e d  w i t h i n  l u g g a g e ) ;  Major v.  S t a t e ,  389 

So.2d 1 2 0 3  ( F l a .  3d DCA 1 9 8 0 )  ( t h a t  a c c u s e d  opened  t o t e  bag fo r  

a n  a i r p o r t  a g e n t  d i d  n o t  g i v e  t h e  a g e n t  c o n s e n t  t o  r e a c h  i n  a n d  

g r a b  t h e  c o n t r a b a n d ) ;  Moorehead v .  S t a t e ,  378 So.2d 1 2 3  ( F l a .  2d 

DCA 1 9 8 0 )  ( h o l d i n g  t h a t  c o n s e n t  for  a n  o f f i c e r  t o  l o o k  a t  a pool 

cue was n o t  c o n s e n t  t o  unscrew t h e  c u e  t o  see  w h a t  was r a t t l i n g  

i n s i d e ) ;  Rose v .  S t a t e ,  3 6 9  So .2d  4 4 7  ( F l a .  1st DCA 1 9 7 9 )  

( c o n s e n t  t o  look i n s i d e  camper d i d  n o t  e x t e n d  t o  c o n t a i n e r s ) .  

The c o n c l u s i o n  i n  t h e s e  cases t h a t  c o n s e n t  t o  search l u g g a g e  

d o e s  n o t  mean t h a t  a l l  c o n t a i n e r s  i n  t h e  l u g g a g e  may b e  r i f l e d  

r e c e i v e s  s u p p o r t  from t h e  U n i t e d  S t a t e s  Supreme C o u r t ' s  d e c i s i o n  

i n  U n i t e d  S t a t e s  v .  P l a c e ,  4 6 2  U . S .  6 9 6 ,  1 0 3  S . C t .  2 6 3 7 ,  7 7  

L.Ed.2d 1 1 0  ( 1 9 8 3 )  d e c i d e d  s u b s e q u e n t  t o  U n i t e d  S t a t e s  V .  R o s s ,  

4 5 6  U.S.798 ( 1 9 8 2 )  i n  w h i c h  J u s t i c e  O ' C o n n o r ,  w r i t i n g  for  t h e  

m a j o r i t y ,  r e - a f f i r m e d  t h e  c o n t i n u i n g  v a l i d i t y  o f  U n i t e d  S t a t e s  v. 
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Chadwick, 433 U . S .  1 (1977) and Arkansas v. Sanders, 442 U . S .  753 

(1979), r e q u i r i n g  p o l i c e  t o  o b t a i n  a w a r r a n t  be fo re  searching 

closed conta iners :  

The Fourth Amendment p r o t e c t s  the  " r i g h t  of the  
people t o  be secure i n  t h e i r  p e r s o n s ,  houses ,  
p a p e r s ,  and e f f e c t s ,  a g a i n s t  unreasonab le  
s e a r c h e s  and s e i z u r e s . "  Although i n  t h e  
c o n t e x t  of personal  property,  and p a r t i c u l a r l y  
conta iners ,  t h e  Fourth Amendment c h a l l e n g e  i s  
t y p i c a l l y  t o  t h e  subsequen t  s e a r c h  of  t h e  
conta iner  r a t h e r  than t o  i t s  i n i t i a l  s e i z u r e  by 
t h e  a u t h o r i t i e s ,  our cases  reveal  some general  
p r i n c i p l e s  regarding se izu res .  I n  t h e  ordinary 
c a s e ,  t h e  Court  has  viewed a s e i z u r e  of  
personal property a s  per  s e  unreasonable w i t h i n  
t h e  meaning of  t h e  Four th  Amendment unless  it 
is accomplished pursuant t o  a j u d i c i a l  w a r r a n t  
i s s u e d  upon p r o b a b l e  cause  and p a r t i c u l a r l y  
d e s c r i b i n g  t h e  i t e m s  t o  be se ized .  - See, x., 
Marron v .  United S t a t e s ,  275 U . S .  192, 196, 48 
S . C t .  74, 76, 72 L . E d .  231 (1927). Where law 
enforcement  a u t h o r i t i e s  have probable cause t o  
b e l i e v e  t h a t  a c o n t a i n e r  h o l d s  contraband o r  
ev idence  o f  a c r ime ,  bu t  have no t  s e c u r e d  a 
w a r r a n t ,  t h e  c o u r t  h a s  i n t e r p r e t e d  the  amend- 
m e n t  t o  pe rmi t  s e i z u r e ,  o f  t h e  p r o p e r t y ,  
pending i s s u a n c e  of a w a r r a n t  t o  examine i ts  
c o n t e n t s ,  i f  t h e  e x i g e n c i e s  of t h e  circum- 
s t a n c e s  demand i t  o r  some o t h e r  r ecogn ized  
e x c e p t i o n  t o  t h e  war ran t  r equ i rement  i s  
p r e s e n t .  See ,  e . g . ,  Arkansas v. Sanders, 442 
U.S. 753, 761, 99 S e c t .  2586, 61 L . E d . 2 d  253 

- 
(1979); United S t a t e s  v. Chadwick, 433 U.S. 1, 
97 S . C t .  2476. 53 L.Ed.2d 538 (1977): Coolidse 
v .  New Hampshire, 403 U , S .  433; 91 S i C t .  2025, 
29 L.Ed.2d 564 (1971). 

103 S . C t .  2637 (emphas is  added) ( foo tno tes  omi t t ed ) .  T h u s ,  the  

United S t a t e s  Supreme Court c a s e s  a r e  ve ry  f a r  from s u g g e s t i n g  

t h a t  t h e  scope  of a "consent"  search is automat ica l ly  extended, 

i n  t h e  absence  of  p r o b a b l e  c a u s e ,  t o  i n c l u d e  s e a r c h  o f  e v e r y  

closed conta iner  discovered. 
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I n  t h e  p r e s e n t  case  a s s u m i n g  a r g u e n d o  t h a t  t h e  p o l i c e  

o b t a i n e d  c o n s e n t  t o  s e a r c h  A p p e l l a n t ' s  l u g g a g e ,  t h i s  c o n s e n t  d i d  

n o t  e x t e n d  t o  t h e  p a c k a g i n g  i n s i d e  t h e  l u g g a g e O 3  Here t h e  

c o n s e n t  g r a n t e d  was l o g i c a l l y  l i m i t e d  t o  t h e  o p e n i n g  of  t h e  

l u g g a g e .  S i n c e  t h e  d e t e c t i v e s  e x c e e d e d  t h e  scope of a n y  a l l e g e d  

c o n s e n t ,  t h e  p r e s e n t  c a u s e  m u s t  be r e v e r s e d .  

D .  VIOLATION OF PETITIONER'S RIGHT TO PRIVACY 
PURSUANT TO ARTICLE I 

A s s u m i n g  a r g u e n d o  t h a t  no v i o l a t i o n  of t h e  r i g h t  t o  b e  f ree  

from u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z u r e s  g u a r a n t e e d  by t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n  o c c u r r e d ,  t h e  i n t r u s i o n ,  w i t h o u t  a n y  s u s -  

p i c i o n  of i l l e g a l  a c t i v i t y ,  i n t o  P e t i t i o n e r ' s  p r i v a c y  by b o a r d i n g  

I n  S a n d e r s ,  t h e  C o u r t  e x p l a i n e d :  

" T h e  p o l i c e  a c t e d  p r o p e r l y  -- i n d e e d  commen- 
d a b l y  -- i n  a p p r e h e n d i n g  r e s p o n d e n t  a n d  h i s  l u g g a g e .  
T h e y  h a d  ample p robab le  c a u s e  t o  b e l i e v e  t h a t  
r e s p o n d e n t ' s  g r e e n  s u i t c a s e  c o n t a i n e d  m a r i j u a n a .  .... 
H a v i n g  p robab le  c a u s e  t o  b e l i e v e  t h a t  c o n t r a b a n d  w a s  
b e i n g  d r i v e n  away i n  t h e  t a x i ,  t h e  p o l i c e  were 
j u s t i f i e d  i n  s t o p p i n g  t h e  v e h i c l e  ... a n d  s e i z i n g  t h e  
su i t case  t h e y  s u s p e c t e d  c o n t a i n e d  c o n t r a b a n d  .I1 4 4 2  
U.S. a t  7 6 1 ,  0OS.Ct. a t  1 5 9 1 .  

T h e  C o u r t  w e n t  o n  t o  h o l d  t h a t  t h e  p o l i c e  v i o l a t e d  
t h e  F o u r t h  Amendment  i n  i m m e d i a t e l y  s e a r c h i n g  t h e  
l u g g a g e  r a t h e r  t h a n  f i r s t  o b t a i n i n g  a w a r r a n t  
a u t h o r i z i n g  t h e  s e a r c h .  I d .  a t  7 6 6 ,  9 9  S . C t .  a t  
2 5 9 4 .  " T h a t  h o l d i n g  w a s  n o t  a f f e c t e d  by o u r  r e c e n t  
d e c i s i o n  i n  U n i t e d  S t a t e s  v. R o s s ,  456  U . S .  7 9 8 ,  8 2 4 ,  
1 0 2  S . C t .  2 1 5 7 ,  2 1 7 2 ,  7 2  L.Ed.2d 572  ( 1 9 8 2 ) . "  

U n i t e d  S t a t e s  v. P l a c e ,  s u p r a ,  f t n t . 3 ,  1 0 3  S . C t .  a t  2641 .  
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t h e  b u s  a n d  q u e s t i o n i n g  h im i n  t h e  m i d s t  of h i s  j o u r n e y  v i o l a t e d  

. 

P e t i t i o n e r ' s  r i g h t  t o  be l e f t  a l o n e  u n d e r  A r t i c l e  I ,  S e c t i o n  2 3  

. of t h e  F l o r i d a  C o n s t i t u t i o n .  

A r t i c l e  I ,  S e c t i o n  2 3 ,  reads  as follows: 

S e c t i o n  2 3 .  R i g h t  t o  p r i v a c y . - - E v e r y  n a t u r a l  
p e r s o n  h a s  t h e  r i g h t  t o  be l e t  a l o n e  from 
g o v e r n m e n t  i n t r u s i o n  i n t o  h i s  p r i v a t e  l i f e  
e x c e p t  a s  o t h e r w i s e  p r o v i d e d  h e r e i n .  T h i s  
s e c t i o n  s h a l l  n o t  be c o n s t r u e d  t o  l i m i t  t h e  
p u b l i c ' s  r i g h t  t o  access t o  p u b l i c  records a n d  
m e e t i n g s  as  p r o v i d e d  by law. 

F l a .  C o n s t . ,  A r t .  I ,  5 2 3 .  S e c t i o n  2 3  " e x p r e s s l y  a n d  s u c c i n c t l y  

p r o v i d e s  f o r  a s t r o n g  r i g h t  t o  p r i v a c y  n o t  f o u n d  i n  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n . "  W i n f i e l d  v .  D i v i s i o n  of P a r i - M u t u a l  Wager- 

i n g ,  D e p a r t m e n t  of R e g u l a t i o n ,  477  So.2d 5 4 4 ,  5 4 8  ( F l a .  1 9 8 5 ) .  A s  

e x p l a i n e d  by t h i s  C o u r t ' s  o p i n i o n  i n  W i n f i e l d  t h e  r i g h t  t o  be 

l e f t  a l o n e  f rom g o v e r n m e n t a l  i n t r u s i o n  was made a s  s t r o n g  a s  

p o s s i b l e  by e x c l u d i n g  words s u c h  a s  " u n r e a s o n a b l e "  o r  " u n-  

w a r r a n t e d "  : 

T h e  c i t i z e n s  o f  F l o r i d a  opted  f o r  more pro- 
t e c t i o n  from g o v e r n m e n t a l  i n t r u s i o n  w h e n  t h e y  
a p p r o v e d  a r t i c l e  I ,  s e c t i o n  2 3 ,  of t h e  F l o r i d a  
C o n s t i t u t i o n .  T h i s  a m e n d m e n t  i s  a n  i n d e p e n -  
d e n t ,  f r e e s t a n d i n g  c o n s t i t u t i o n a l  p r o v i s i o n  
w h i c h  d e c l a r e s  t h e  f u n d a m e n t a l  r i g h t  t o  
p r i v a c y .  A r t i c l e  I ,  s e c t i o n  2 3 ,  was i n -  
t e n t i o n a l l y  p h r a s e d  i n  s t r o n g  terms. T h e  
d r a f t e r s  of t h e  a m e n d m e n t  r e j e c t e d  t h e  u s e  of 
t h e 'I u n w a r r a n  t e d 'I 
before  t h e  p h r a s e  " g o v e r n m e n t a l  i n t r u s i o n ' '  i n  

w o  r d s I' u n r e a s  o n a b 1 e 'I o r  

o r d e r  t o  make t h e  n r i v a c v  r i a h t  a s  s t r o n a  as 

d r a f t e r s  of t h e  a m e n d m e n t  r e j e c t e d  t h e  u s e  of 
t h e 'I u n w a r r a n  t e d 'I 
before  t h e  p h r a s e  " g o v e r n m e n t a l  i n t r u s i o n ' '  i n  
o r d e r  t o  m a k e  t h e  p r i v a c y  r i g h t  a s  s t r o n g  as 
p o s s i b l e .  S i n c e  t h e  people  of t h i s  s t a t e  
e x e r c i s e d  t h e i r  p r e r o g a t i v e  a n d  e n a c t e d  a n  
a m e n d m e n t  t o  t h e  F l o r i d a  C o n s t i t u t i o n  w h i c h  
e x p r e s s l y  a n d  s u c c i n c t l y  p r o v i d e s  for  a s t r o n g  
r i g h t  o r  p r i v a c y  n o t  f o u n d  i n  t h e  U n i t e d  S t a t e s  

w o  r d s I' u n r e a s  o n a b 1 e 'I o r  

p o s s i b l e .  S i n c e  t h e  people  of t h i s  s t a t e  
e x e r c i s e d  t h e i r  p r e r o g a t i v e  a n d  e n a c t e d  a n  
a m e n d m e n t  t o  t h e  F l o r i d a  C o n s t i t u t i o n  w h i c h  
e x p r e s s l y  a n d  s u c c i n c t l y  p r o v i d e s  for  a s t r o n g  
r i g h t  o r  p r i v a c y  n o t  f o u n d  i n  t h e  U n i t e d  S t a t e s  
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C o n s t i t u t i o n ,  it c a n  o n l y  be  conc luded  t h a t  t h e  
r i g h t  is much b r o a d e r  i n - s c o p e  t h a n  t h a t  of t h e  
Federal C o n s t i t u t i o n .  

477 So.2d a t  548 ( e m p h a s i s  a d d e d ) .  T h i s  C o u r t  a l so  no ted  t h a t  i t  

i s  t h e  s t a t e ' s  and n o t  t h e  federa l  g o v e r n m e n t ' s  r e s p o n s i b i l i t y  t o  

p r o t e c t  t h e  p e r s o n a l  p r i v a c y  o f  i ts  c i t i z e n s  t o  he l e t  a l o n e  by 

t h e  people: 

However  a s  n o t e d ,  t h e  U n i t e d  S t a t e s  Supreme  
C o u r t  h a s  a l s o  made i t  a b s o l u t e l y  c l e a r  t h a t  
t h e  s t a t e s ,  n o t  t h e  f e d e r a l  g o v e r n m e n t ,  a r e  
r e s p o n s i b l e  f o r  t h e  p r o t e c t i o n  o f  p e r s o n a l  
p r i v a c y :  " t h e  p r o t e c t i o n  of a person's  r i g h t  t o  
p r i v a c y - - h i s  r i g h t  t o  b e  l e t  a l o n e  b y  o t h e r  
peop le - - i s ,  l i k e  t h e  p r o t e c t i o n s  o f  h i s  
p r o p e r t y  a n d  o f  h i s  v e r y  l i f e ,  l e f t  l a r g e l y  t o  
t h e  l aw of t h e  i n d i v i d u a l  S t a t e s . "  K a t z  v .  
U n i t e d  S t a t e s ,  389 U.S. 347, 350-351, 88 S . C t .  
507, 511, 19 L.Ed.2d 576 (1967). 

- I d .  See a l s o :  S t a t e  v .  Wells, s u p r a .  Thus ,  S e c t i o n  23 m u s t  b e  

r e l i e d  upon t o  d e t e r m i n e  i f  P e t i t i o n e r ' s  r i g h t  t o  be  l e f t  alone 

d u r i n g  h i s  j o u r n e y  was v i o l a t e d .  

I t  m u s t  b e  r e c o g n i z e d  t h a t  S e c t i o n  23 i s  n o t  a n  a b s o l u t e  

g u a r a n t e e  a g a i n s t  a1 gove rnmen ta l  i n t r u s i o n .  However, t h e  r i g h t  

t o  p r i v a c y  i s  a f u n d a m e n t a l  r i g h t  a n d  i t  i s  t h e  bu rden  o f  t h e  

s t a t e  t o  j u s t i f y  t h e  i n t r u s i o n  i n t o  t h a t  r i g h t .  W i n f i e l d ,  supra,  

a t  546. T h e  s t a t e ' s  b u r d e n  was d e f i n e d  by  t h i s  Cour t  i n  Win- 

f i e l d ,  s u p r a  as  follows: 

The bu rden  can be met by d e m o n s t r a t i n g  t h a t  t h e  
c h a l l e n g e d  r e g u l a t i o n  s e r v e s  a c o m p e l l i n g  s t a t e  
i n t e r e s t  a n d  accomplishes i t s  g o a l  t h r o u g h  t h e  
u s e  of t h e  l e a s t  i n t r u s i v e  means. - See, E s t a t e  
of Greenbe rg ,  390 So.2d 40 ( F l a .  1980). 

477 So.2d a t  547. 
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I n  t h e  p r e s e n t  c a se  t h e r e  was no c o m p e l l i n g  s t a t e  i n t e r e s t  

t o  boa rd  a bus  and q u e s t i o n  i t s  o c c u p a n t s  w i t h o u t  s u s p i c i o n  t h a t  

a n  i l l e g a l  a c t i v i t y  w a s  o c c u r r i n g  on  t h e  bus .  Assuming a rguendo  

t h a t  t h e r e  was a c o m p e l l i n g  s t a t e  i n t e r e s t ,  t h e  s t a t e  i n t e r e s t  

was n o t  b e i n g  a t t e m p t e d  t h r o u g h  t h e  u s e  of l e a s t  i n t r u s i v e  

m e a n s .  The  p o l i c e  o p e r a t i o n  o f  o b t a i n i n g  t r u l y  v o l u n t a r y  

c o o p e r a t i o n  from t h e  p u b l i c  w o u l d  o n l y  be a d v a n c e d ,  a n d  n o t  

compromised, i f  i t  o c c u r r e d  i n  t h e  l e s s  c o e r c i v e  a t m o s p h e r e  of  

t h e  s t a t i o n  o r  t e r m i n a l .  A s i d e  f rom t h e  p s y c h o l o g i c a l  c o e r c i o n  of 

q u e s t i o n i n g  t h e  p a s s e n g e r s  o n  boa rd  t h e  b u s ,  t h e r e  i s  n o  neces-  

s i t y  i n  b o a r d i n g  t h e  b u s  a n d  c o r n e r i n g  p a s s e n g e r s  t o  c o n d u c t  

p o l i c e  b u s i n e s s  where t h e r e  i s  no  founded  s u s p i c i o n  of  c r i m i n a l  

a c t i v i t y .  The  pol ice  c o u l d  a s  e a s i l y  conduc t  i t s  b u s i n e s s  i n s i d e  

of t h e  s t a t i o n  w i t h o u t  t h e  r e s u l t i n g  i n t r u s i o n  i n t o  a n  i n -  

d i v i d u a l ' s  r i g h t s  t o  be  l e t  a l o n e  d u r i n g  h i s  t r a v e l s O 4  

What i s  g e n e r a l l y  n o t  r e v e a l e d  i n  t h e  b u s  cases is  how many 
t imes  t h e  r i g h t  t o  b e  l e t  a l o n e  i s  v i o l a t e d .  However, one 
o f f i c e r  u s i n g  t h i s  t e c h n i q u e  o v e r  a n i n e  month  p e r i o d  
s e a r c h e d  o v e r  3 , 0 0 0  b a g s .  S t a t e  v .  Kerwick,  512 So.2d 347,  
348 ( F l a .  4 t h  DCA 1 9 8 7 ) .  
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CONCLUSION 

Based upon the foregoing Argument and the authorities cited 

therein, Appellant respectfully requests this Honorable Court to 

reverse the judgment and sentence of the trial court and remand 

this cause with such directives as may be deemed appropriate. 

Respectfully submitted, 
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Public Defender 
15th Judicial Circuit of Florida 
301 North Olive Avenue/9th Floor 
West Palm Reach, Florida 33401 
(407) 355-2150 

Florida Bar No. 270865 
Assistant Public Defender 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy hereof has been furnished to 

Patricia G. Lampert, Assistant Attorney General, Elisha Newton 

Dimick Building, Suite 204, 111 Georgia Avenue, West Palm Beach, 

Florida, 33401 by courier this ~3~~ day of April, 1989. 

Of Counsel 

- 28 - 


