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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  D e f e n d a n t  i n  t h e  C r i m i n a l  D i v i s i o n  of t h e  

S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  i n  and  f o r  Broward c o u n t y ,  F l o r i d a  

a n d  t h e  A p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t  of Appeal, F o u r t h  D i s -  

t r i c t .  Responden t  was t h e  p r o s e c u t i o n  and  Appellee i n  t h e  lower 

c o u r t s .  I n  t h i s  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  as  t h e y  

appear b e f o r e  t h i s  c o u r t .  

The symbol "R" w i l l  d e n o t e  Reco rd  o n  Appeal. 

They symbol "A" w i l l  d e n o t e  Appendix  

The  symbol  "RB" w i l l  d e n o t e  R e s p o n d e n t ' s  B r i e f .  
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STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r  w i l l  r e l y  upon h i s  B r i e f  o n  t h e  Merits f o r  h i s  

S t a t e m e n t  o f  t h e  Case a n d  F a c t s  w i t h  t h e  f o l l o w i n g  a d d i t i o n s  

c l a r i f i c a t i o n s  and c o r r e c t i o n s :  

When M r .  McBride r e sponded  t o  D e t e c t i v e  Palmer ' s  request t o  

s e a r c h  h i s  bag  h e  [ M c B r i d e ]  d i d  n o t  u n d e r s t a n d  t h a t  t h e  h a d  a 

r i g h t  t o  r e f u s e  t h e  s e a r c h  or  t h a t  h e  had t h a t  c h o i c e .  R a t h e r ,  

h e  f e l t  t h a t  t h e  d e t e c t i v e  had g i v e n  him a n  u l t i m a t u m  ( R  6 5- 7 8 ) .  

P a r e n t h e t i c a l l y ,  P e t i t i o n e r  no t e s  t h a t  R e s p o n d e n t ' s  a s s e r t i o n  

t h a t  M r .  McBride i n i t i a l l y  " d i s p l a y e d "  ( R B  3 3 )  h i s  b a g  t o  t h e  

o f f i c e r  a n d  t h a t  h e  " i n  f ac t  ass i s ted"  (RB 4 )  t h e  o f f i c e r  i n  t h e  

s e a r c h  a re  l e s s  t h a n  a c c u r a t e  g i v e n  t h e  f a c t  t h a t  M r .  M c B r i d e  

i n i t i a l l y  p o i n t e d  t o  h i s  b a g  ( R B  1 2 - 1 3 )  a n d  t h a t  M r .  McBri.de 

h e l p e d  t h e  d e t e c t i v e  t o  g o  t h r o u g h  h i s  b a g  b e c a u s e  he  d i d  n o t  

want him [Palmer] t o  mess up h i s  camera ( R  6 6 ) .  
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ARGUMENT 

POINT ON APPEAL 

THE T R I A L  COURT ERRED I N  DENYING PETITIONER'S 
MOTION TO SUPPRESS BECAUSE CORNERING PETITIONER 
ON A NORTHBOUND BUS WAS NOT A VOLUNTARY EN- 
COUNTER 

T h e  m a j o r i t y  o f  R e s p o n d e n t ' s  b r i e f  is d e v o t e d  t o  t h e  claim 

t h a t  P e t i t i o n e r  and t h e  d i s s e n t e i n g  j u d g e s  i n  t h e  d i s t r i c t  cour t ,  

h a v e  a l l  o p i n e d  t h a t  police a p p r o a c h i n g  a b u s  p a s e n g e r  is per se 

i m p e r m i s s i b l e  i n  and o f  i t s e l f .  However, n e i t h e r  P e t i t i o n e r  n o r  

J u d g e  A n s t e a d  i n  h i s  d i s s e n t i n g  o p i n i o n  i n  S t a t e  v.  Avery,  531  

So .2d  1 1 8 2  ( F l a .  4 t h  DCA 1 9 8 8 )  h a v e  t a k e n  s u c h  a p 0 s i t i o n . l  

R a t h e r ,  P e t i t i o n e r  a n d  t h e  t r i a l  c o u r t  r e c o g n i z e d  t h a t  p o l i c e  

a p p r o a c h i n g  a t i c k e t e d  p a s s e n g e r  is  a n  i m p o r t a n t  f a c t o r ,  b u t  t h a t  

s u c h  a f a c t o r  was n o t  d i s p o s i t i v e  i n  i t s e l f . 2  I f  such  a posi-  

t i o n  was a d v o c a t e d ,  P e t i t i o n e r  wou ld  n o t  h a v e  m e n t i o n e d  i n  h i s  

b r i e f  s u c h  circumstances as  police p r o m i n e n t l y  d i s p l a y i n g  badges  

w h i l e  s t a n d i n g  i n  a n a r r o w  a i s l e  o v e r  P e t i t i o n e r ,  t h e  l a c k  o f  

A d m i t t e d l y ,  t h i s  p o s i t i o n  was a d v o c a t e d  by  J u d g e  G l i c k s t e i n  
i n  h i s  d i s s e n t .  

F o r  e x a m p l e ,  P e t i t i o n e r  is - n o t  p o s i t i n g  i f  a d e q u a t e  w a r n i n g s  
a n d  g u i d e l i n e s  were p r o v i d e d  t h u s  l i m i t i n g  a r b i t r a r y  police 
d i s c r e t i o n ;  i f  t h e  police d i d  n o t  s t a n d  o v e r  s e a t e d  p a s s e n -  
g e r s  w i t h  t h e i r  badges  p r o m i n e n t l y  d i s p l a y e d  d u r i n g  q u e s t i o n -  
i n g ;  i f  s u c h  q u e s t i o n i n g  o c c u r r e d  d u r i n g  a two- hour  l a y o v e r ,  
r a t h e r  t h a n  a l a y o v e r  l a s t i n g  o n l y  s e v e r a l  m i n u t e s ,  t h u s  
a l l o w i n g  t h e  p a s s e n g e r s  t o  l e a v e  and r e b o a r d  t h e  b u s  t o  a v o i d  
p o l i c e  w i t h o u t  f e a r  o f  f o r f e i t i n g  t h e i r  j o u r n e y ;  i f  t h e  pro- 
c e d u r e  were more f u l l y  e x p l a i n e d  t o  t h e m  t h r o u g h  t h e  u s e  of 
w r i t t e n  c o n s e n t  f o r m s ;  and  i f  t h e  q u e s t i o n i n g  were n o t  done  
w h i l e  t h e  p a s s e n g e r  was i n  t h e  m i d s t  o f  h i s  j o u r n e y  -- t h a t  
p o l i c e  a p p r o a c h i n g  t h e  p a s s e n g e r  o n  t h e  b u s  m i g h t  n o t  b e  
p e r m i s s i b l e .  However, it is police a p p r o a c h i n g  a p a s s e n g e r  
c o m b i n e d  w i t h  t h e  o t h e r  c i r c u m s t a n c e s  men t ioned  above  which  
c o n v e r t s  a mere e n c o u n t e r  i n t o  some th ing  more. 
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w a r n i n g  a n d  g u i d e l i n e s ,  t h e  l a c k  of u s e  of c o n s e n t  forms, t h e  

f ac t  t h a t  P e t i t i o n e r  was i n  t h e  m i d s t  of h i s  j o u r n e y a n d  h a d  b e e n  

a s l e e p  i n  h i s  window s e a t ,  e tc .  I n s t e a d ,  P e t i t i o n e r  would have  

m e r e l y  a r g u e d  t h a t  b e c a u s e  t h e  c o n t a c t  o c c u r r e d  a b o a r d  a b u s ,  

ips0  f a c t o  a n y  r e s u l t i n g  c o n s e n t  was t a i n t e d  o r  coerced. How- 

e v e r ,  a n  a n a l y s i s  o f  P e t i t i o n e r ' s  b r i e f  d e m o n s t r a t e s  t h a t  no  s u c h  

p o s i t i o n  was t a k e n e 3  

I f  a n y  a n a l y s i s  e x u d e s  a per  s e  a p p r o a c h ,  i t  i s  t h a t  of 

Respondent .  By  merely c h a r a c t e r i z i n g  P e t i t i o n e r ' s  b r i e f  as  a per 

se  a n a l y s i s ,  w i t h o u t  a n a l y z i n g  a l l  t h e  c i r c u m s t a n c e s  i n  t h e  a b o v e  

men t ioned  p a r a g r a p h ,  Responden t  h a s  a d o p t e d  a p o s i t i o n  a p p r o v i n g  

a r b i t r a r y  b u s  s e a r c h e s  a s  a matter o f  law.4 I n  i t s  b r i e f  Respon-  

d e n t  h a s  claimed t h a t  t h e  f o u r  ( 4 )  r e a s o n s  g i v e n  b y  P e t i t i o n e r  

f o r  s u p p r e s s i n g  t h e  e v i d e n c e  l a c k  m e r i t .  R e s p o n d e n t ' s  claims 

w i l l  be a d d r e s s e d  below. 

A l s o ,  i t  s h o u l d  b e  n o t e d  t h a t  i n  H u n t e r  v.  S t a t e ,  518 So.2d 
304 ( F l a .  4 t h  DCA 1 9 8 7 ) ,  J u d g e  A n s t e a d ,  a d i s s e n t i n g  j u d q e  i n  
t h e  p r e s e n t  case,  d i d  n o t  t a k e  a per se  a p p r o a c h ,  b u t  i n s t e a d  
a n a l y z e d  t h e  t o t a l  c i r c u m s t a n c e s  and c o n c l u d e d  t h a t  b e c a u s e  
t h e  d e f e n d a n t  had o b s e r v e d  o ther  p a s s e n g e r s  r e f u s i n g  t o  c o n-  
s e n t  t o  t h e  s e a r c h  of t h e i r  l u g g a g e  p r io r  t o  h i s  c o n s e n t i n g ,  
t h e  d e f e n d a n t  had p r o o f  t h a t  h e  c o u l d  r e f u s e  t o  c o n s e n t  w i t h-  
o u t  f e a r  a n d  t h e r e f o r e  s u c h  c o n s e n t  was n o t  t a i n t e d  o r  
c o e r c e d  . 
I n  i t s  b r i e f  Responden t  a n a l y z e s  s e v e r a l  o f  t h e  c i r c u m s t a n c e s  
of t h i s  case .  F o r  e x a m p l e ,  R e s p o n d e n t  p o s i t e d  t h a t ,  a s  a 
ma t t e r  of l a w  a t i c k e t e d  p a s s e n g e r  a b o a r d  a b u s  e n j o y s  n o  
g r e a t e r  r i g h t  o f  p r i v a c y  t h a n  a n y  o t h e r  p e r s o n  i n  p u b l i c  ( R B  
5- 6 ) ,  and as  a matter of l a w  t h a t  b e i n g  i n fo rmed  of t h e  r i g h t  
t o  r e f u s e  v i t i a t e s  t h e  e f f e c t  of a n y  d e t e n t i o n .  N e i t h e r  con-  
c l u s i o n  is t r u e ,  much less  as  a mat ter  of law. R e s p o n d e n t ' s  
a n a l y s i s  i n  e s s e n c e  p o s i t s  b e c a u s e  e a c h  i n d i v i d u a l  c i r -  
c u m s t a n c e  i s  n o t  p e r  se  c o e r c i v e ,  t h e  sum of a l l  c i r c u m-  
s t a n c e s  i s  per  se  n o t  c o e r c i v e .  S u c h  a n  a n a l y s i s  does n o t  
c o n s i d e r  t h e  t o t a l i t y  of t h e  c i r c u m s t a n c e s .  
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A. THE POLICE ACTIONS, WITHOUT A 
FOUNDED SUSPICION OF CRIMINAL ACTIVITY 
TAINTED ANY ALLEGED CONSENT. 

Respondent  claims t h a t  t h e  m a j o r i t y  i n  t h e  d i s t r i c t  c o u r t  

a n a l y z e d  t h e  f a c t o r s  a n d  c i r c u m s t a n c e s  i n v o l v e d  a n d  p r o p e r l y  

c o n c l u d e d  t h a t  t h e r e  was merely a n  " e n c o u n t e r  be tween  t h e  p o l i c e  

and P e t i t i o n e r "  ( R B  a t  8-9). However, t h e  Avery  m a j o r i t y  d i d  n o t  

a n a l y z e  i n t i m i d a t i n g  f a c t o r s  s u c h  a s  t h o s e  referred t o  h e r e i n ,  

b u t  merely c o n c l u d e d  t h a t  t h e r e  was m e r e l y  a n  " e n c o u n t e r "  and  n o t  

a s i t u a t i o n  w h e r e  P e t i t i o n e r  w o u l d  n o t  f ee l  f ree  t o  l e a v e .  The 

f a c t  is police a c t i o n s  of b o a r d i n g  t h e  b u s ,  w i t h o u t  t i c k e t s ,  - 
s t a n d i n g  i n  a n a r r o w  a i s l e  o v e r  a s e a t e d  p a s s e n g e r ,  i n  e f fec t  

c o r n e r i n g  h im,  d i s p l a y i n g  t h e i r  b a d g e s ,  a n d  r e q u e s t i n g  t o  e x-  

a m i n e  t r a v e l  d o c u m e n t s  c l e a r l y  e n t a i l e d  a show of a u t h o r i t y  s u-  

p e r i o r  t o  t h e  r i g h t s  p o s s e s s e d  by o r d i n a r y  c i t i z e n s . 5  Respon-  

d e n t  h a s  e v e n  r e c o g n i z e d  s u c h  by  l a b e l i n g  t h i s  procedure as a law 

e n f o r c e m e n t  i n v e s t i g a t o r y  " t e c h n i q u e "  ( R B  a t  7 ) .  L i k e  o t h e r  i n-  

v e s t i g a t o r y  t e c h n i q u e s  which  c o u l d  be u sed  t o  a r b i t r a r i l y  i n v a d e  

t h e  p r i v a c y  of c i t i z e n s ,  s u c h  a s  r o a d b l o c k s ,  t h e r e  mus t  be  some 

w r i t t e n  g u i d e l i n e s  t o  e n s u r e  t h a t  t h e  p o l i c e  p r o c e d u r e s  u s e d  d o  

- n o t  a r b i t r a r i l y  i n v a d e  t h e  p r i v a c y  of t h e  b u s  p a s s e n g e r  a t  t h e  

o f f i c e r s '  u n f e t t e r e d  d i s c r e t i o n .  See J o n e s  v.  S t a t e ,  483 So.2d 

433, 438 ( F l a .  1986) . 6  Responden t  claims t h a t  t h e  r e g u l a r i t y  of 

C o n t r a r y  t o  R e s p o n d e n t ' s  a s s e r t i o n ,  o r d i n a r y  c i t i z e n s  a r e  
7 n o t  p e r m i t t e d  t o  b o a r d  b u s s e s ,  w i t h o u t  a t i c k e t  and t o  s t a n d  
o v e r  s e a t e d  p a s s e n g e r s  d i s p l a y i n g  b a d g e s ,  o r  o t h e r  s i g n s  of 
a u t h o r i t y ,  w h i l e  a s k i n g  a b o u t  t r a v e l  p l a n s  and for  c o n s e n t  t o  
s e a r c h  luggage. 

F o r  e x a m p l e ,  g u i d e l i n e s  c o u l d  e n s u r e  t h a t  police d o  n o t  u s e  
t h e  p r o c e d u r e  o n l y  a mat te r  of m i n u t e s  b e f o r e  t h e  b u s  i s  t o  
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t h e s e  p r o c e d u r e s  e l i m i n a t e s  t h e  n e c e s s i t y  o f  a n y  g u i d e l i n e s .  

Howeve r ,  t h i s  p r o c e d u r e  i s  r e l a t i v e l y  new a n d  i s  n o t  u s e d  o n  

l o c a l  p u b l i c  t r a n s p o r t a t i o n  which  h a s  r egu la r  d a i l y  p a s s e n g e r s .  

R a t h e r ,  it is used  on  i n t e r s t a t e  b u s  r o u t e s  which  a p a s s e n g e r  may 

u s e  o n l y  o n c e  a year ,  o r  o n c e  i n  a l i fet ime.  T h e r e  is no w a r n i n g  

t h a t  t h e  p r o c e d u r e  c o u l d  b e  used  j u s t  b e f o r e  t h e  b u s  is  t o  leave. 

M o r e o v e r ,  t h e  r e g u l a r i t y  of t h e  p r o c e d u r e ,  w i t h o u t  g u i d e l i n e s  

l i m i t i n g  t h e  d i s c r e t i o n  of pol ice ,  m e r e l y  h e i g h t e n s  t h e  q u a n t i t y  

of a r b i t r a r y  i n v a s i o n s  i n t o  a t r a v e l l e r ' s  p r i v a c y .  

Responden t  a l so  claims t h a t  t h e r e  was no  a c t u a l  p o l i c e  m i s -  

c o n d u c t  s u c h  a s  force  o r  t h r e a t s  of f o r c e ,  a n d  t h e  o n l y  re-  

s t r a i n t s  on  P e t i t i o n e r  were c a u s e d  by t h e  c i r c u m s t a n c e s  t h a t  b u s  

t r a v e l l e r s  n o r m a l l y  e n d u r e  and  n o t  by  a n y  a c t i o n s  of t h e  police.  

H o w e v e r ,  t h e  p o l i c e ,  b y  t h e i r  a c t i o n s  of b o a r d i n g  t h e  b u s  mid- 

j o u r n e y  and p r o m i n e n t l y  d i s p l a y i n g  t h e i r  b a d g e s  w h i l e  s t a n d i n g  i n  

a n a r r o w  a i s l e  o v e r  a s e a t e d  s l e e p i n g  p a s s e n g e r ,  t o o k  a d v a n t a q e  

of t h e  c i r c u m s t a n c e s 7  t h a t  b u s  t r a v e l l e r s  n o r m a l l y  e n d u r e  so  

t h a t  a r e a s o n a b l e  p a s s e n g e r  w o u l d  n o t  fee l  f ree  t o  l e a v e .  S e e  

N a z a r i o  v .  S t a t e ,  1 3  F.L.W. 2385,  2387 ( F l a .  4 t h  DCA O c t o b e r  26 ,  

1 9 8 8 )  ( W e b s t e r ,  J . ,  d i s s e n t i n g )  ( t o  c o n c l u d e  t h a t  r e a s o n a b l e  

p e r s o n  would h a v e  f e l t  f ree  t o  g e t  up a n d  e x i t  b u s  i n  a s t r a n g e  

c o m m u n i t y  i s  " a b s u r d " ) .  As e x p l a i n e d  i n  Mich igan  v. C h e s t e r n u t ,  

U . S .  - , 1 0 8  S . C t .  1975 ,  100  L.Ed.2d 565  ( 1 9 8 8 ) ,  w h e t h e r  a - 

l e a v e .  T h i s  would g i v e  t h e  p a s s e n g e r  t h e  o p p o r t u n i t y  t o  e x i t  
t h e  b u s  and r e b o a r d  w i t h o u t  f o r f e i t i n g  h i s  or  h e r  j o u r n e y .  

F o r  a more complete, b u t  n o t  e x h a u s t i v e ,  l i s t i n g  of t h e  cir-  
c u m s t a n c e s  see J u d g e  A n s t e a d ' s  d i s s e n t  i n  S t a t e  v. Avery ,  5 3 1  
So.2d a t  196 .  
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p e r s o n  f e e l s  f r e e  t o  l e a v e  w i l l  n o t  be  b a s e d  s o l e l y  upon police 

c o n d u c t ,  b u t  w i l l  b e  a f u n c t i o n  on t h e  s e t t i n g  i n  which t h e  con-  

d u c t  o c c u r s :  

M o r e o v e r ,  w h a t  c o n s t i t u t e s  a r e s t r a i n t  o n  l i b -  
e r t y  p r o m p t i n g  a p e r s o n  t o  c o n c l u d e  t h a t  h e  i s  
n o t  f r e e  t o  " l e a v e "  w i l l  v a r y ,  n o t  o n l y  w i t h  
t h e  p a r t i c u l a r  p o l i c e  c o n d u c t  a t  i s s u e ,  b u t  
a l s o  w i t h  t h e  s e t t i n g  i n  w h i c h  t h e  c o n d u c t  
o c c u r s .  

1 0 8  S . C t .  a t  1 9 7 9 .  I n  t h e  i n s t a n t  case d u e  t h e  police a c t i o n s  

combined w i t h  t h e  p a r t i c u l a r  c i r c u m s t a n c e s  w h i c h  p o l i c e  w a i t e d  

f o r ,  a n d  t o o k  a d v a n t a g e  o f ,  a r e a s o n a b l e  p e r s o n  would n o t  fee l  

free t o  l e a v e  t h e  b u s  and f o r f e i t  h i s  j o u r n e y .  

R e s p o n d e n t  a l s o  i n d i c a t e s  t h a t  P e t i t i o n e r  b e i n g  a t i c k e t e d  

p a s s e n g e r  a b o a r d  a b u s  h a s  n o  more s i g n i f i c a n c e  t h a n  i f  h e  h a d  

b e e n  some o t h e r  p lace  i n  p u b l i c .  H o w e v e r ,  a s  n o t e d  i n  P e t i -  

t i o n e r ' s  b r i e f  on  t h e  merits a t  13- 14, a p a s s e n g e r  a b o a r d  a b u s  

is a c a p t i v e  a u d i e n c e  and i s  n o t  free t o  i g n o r e  t h e  a c t i v i t i e s  on 

a b u s  by  merely e x i t i n g  l i k e  people i n  o t h e r  p u b l i c  places. - Leh- 

man v .  C i t y  o f  S h a k e r  H e i g h t s ,  418 So.2d 298,  306-307, 94 S .Ct .  

2 7 1 4 ,  2 7 1 9 ,  4 1  L.Ed.2d 770 ( 1 9 7 4 )  ( D o u g l a s ,  J., c o n c u r r i n g ) .  I n  

U n i t e d  S ta tes  v. Hammock, 2 F.L.W. Fed. C1537 ( 1 1 t h  C i r .  November 

1 8 ,  1 9 8 8 )  t h e  spec ia l  c i r c u m s t a n c e s  of t h e  s e t t i n g  aboard a b u s ,  

a s  opposed t o  o t h e r  places, w a s  n o t e d :  

W e  r e c o g n i z e  t h a t  a c t i o n s  b y  law e n f o r c e m e n t  
o f f i c e r s  t h a t  w o u l d  n o t  c o n s t i t u t e  a n  a r r e s t  
i n ,  f o r  e x a m p l e ,  a n  a i r p o r t  e n v i r o n m e n t ,  - see 
M. B e r r y ,  670 F.2d a t  594-595, m i g h t  c o n s t i -  
t u t e  a n  a r r e s t  when u s e d  t o  i n t e r d i c t  d r u g  
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c o u r i e r s  t r a v e l l i n g  b y  b u s ,  b e c a u s e  o f  t h e  
i n h e r e n t  l i m i t a t i o n s  on  a b u s  p a s s e n g e r ' s  free- 
dom of movement. 

2 F.L.W. Fed.  a t  C153gO8 

R e s p o n d e n t  a n d  t h e  d i s t r i c t  c o u r t  be low i n  Avery b o t h  r e l y  

h e a v i l y  o n  I . N . S .  v .  D e l g a d o ,  466  U . S .  210,  1 0 4  S . C t .  1 7 5 8 ,  80  

L.Ed.2d 2 4 7  ( 1 9 8 4 )  t o  j u s t i f y  t h e  c o n c l u s i o n  t h a t  a mere con-  

s e n s u a l  e n c o u n t e r  o c c u r r e d ,  a s  opposed  t o  a n  i n t r u s i o n  i n t o  P e t i -  

t i o n e r ' s  e x p e c t a t i o n  t o  b e  f r e e  from i n t r u s i o n ,  d e s p i t e  t h e  

e x i s t e n c e  of a p s y c h o l o g i c a l  e n v i r o n m e n t  i n  w h i c h  h e  " m i g h t  b e  

t h o u g h t  t o  b e  a f r a i d  t h a t  h e  or  s h e  was n o t  free t o  l e a v e . "  531  

S o . 2 d  1 9 O o 9  D e l q a d o  i s  n o t  r e a l l y  a p p l i c a b l e  t o  t h e  i n s t a n t  

s i t u a t i o n .  F i r s t ,  t h e  e n c o u n t e r s  i n  De lqado  were i n  a w o r k p l a c e  

w h e r e  t h e  w o r k e r s  d o  n o t  e n j o y  t h e  same f r e e d o m s  o r  p r i v a c y  i n-  

terests  as  b u s  p a s s e n g e r s  i n  i n t e r s t a t e  commerce. I n  Delgado  t h e  

S u p r e m e  C o u r t  e m p h a s i z e d  t h a t  i t  was 7 n o t  t h e  p r e s e n c e  of pol ice  

a u t h o r i t y  t h a t  w o u l d  make t h e  w o r k e r s  n o t  f ree  t o  l e a v e ,  r a t h e r  

I n  Hammock t h e  u l t i m a t e  h o l d i n g  w a s  t h e r e  was no  a r re s t  be- 
c a u s e  t h e  o f f i c e r s  " t o o k  g rea t  p a i n s  t o  e n s u r e  t h a t  t h e  pas- 
s e n g e r  would f ee l  f ree  t o  e x i t "  by s t a n d i n g  b e h i n d  t h e m  o u t -  
s i d e  t h e  a i s l e  d u r i n g  q u e s t i o n i n g  a n d  b e c a u s e  i t  was t h e  
d e f e n d a n t  who i n i t i a t e d  t h e  c o n v e r s a t i o n .  Here, u n l i k e  i n  
Hammock, P e t i t i o n e r  asleep d i d  n o t  i n i t i a t e  t h e  c o n v e r s a t i o n  
a n d  common e x p e r i e n c e  p l a i n l y  s u g g e s t  t h a t  t w o  men s t a n d i n g  
i n  t h e  a i s l e  o f  a b u s  would e f f e c t i v e l y  b l o c k  p a s s a g e .  Com- 
pare  H o r v i t z  v .  S t a t e ,  4 3 3  So .2d  5 4 5  ( F l a .  4 t h  DCA 1 9 8 3 )  
( o f f i c e r s  p o s i t i o n i n g  t h e m s e l v e s  t o  b l o c k  p a s s e n g e r s  is a 
fac tor  i n  d e t e r m i n i n g  Terry s t o p ) .  

I n  a d d i t i o n ,  i n  U n i t e d  S t a t e s  v .  R e m b e r t ,  6 9 4  F.Supp. 1 6 3  
(W.D.  N . C a r .  1 9 8 8 )  a d i s t r i c t  c o u r t  i u d q e  r e l i e d  almost  
e x c l u s i v e l y  o n  D e l g a d o  t o  c o n c l u d e  t h a t  a - r e a s o n a b l e  p e r s o n  
w o u l d  f e e l  f r e e  t o  l e a v e  t h e  b u s  i n  a n o t h e r  s i t u a t i o n  where  
p o l i c e  b o a r d e d  a bus .  I n  Rembert  t h e  d i s t r i c t  j u d g e  d i d  - n o t  
a n a l y z e  t h e  t o t a l i t y  o f  t h e  c i r c u m s t a n c e s  i n v o l v e d  i n  a case 
s u c h  a s  t h i s .  I n  a d d i t i o n ,  t h e  r e l i a n c e  on  De lgado  was m i s -  
p l a c e d  . 
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i t  was t h e i r  v o l u n t a r y  o b l i g a t i o n  t o  t h e i r  employers. 104  S . C t .  

a t  1763 .  I n  t h e  p r e s e n t  case it w a s  n o t  a v o l u n t a r y  o b l i g a t i o n  

t o  s o m e o n e  e l s e  t h a t  w o u l d  make P e t i t i o n e r  f e e l  h e  c o u l d  n o t  

l e a v e .  I n s t e a d ,  h e  c o u l d  o n l y  l e a v e  i f  h e  f o r f e i t e d  h i s  j o u r n e y ,  

i .e. an  o b l i g a t i o n  owed _. t o  him. 

More i m p o r t a n t l y ,  u n l i k e  h e r e ,  t h e  w o r k e r s  i n  Delgado s o u g h t  

i n j u n c t i v e  r e l i e f .  Thus ,  a s  t h e  C o u r t  e x p l a i n e d ,  o n l y  t h e  a c t u a l  

d e s c r i p t i o n  of a c t u a l  e n c o u n t e r s  be tween  t h e  a c t u a l  r e s p o n d e n t s  

a n d  t h e  I . N . S .  a g e n t s  c o u l d  b e  c o n s i d e r e d  i n  d e c i d i n g  Delgado .  

1 0 4  S . C t .  a t  1 7 6 3 ,  f t n t . 4 ,  1765 .  U n l i k e  h e r e ,  b e c a u s e  t h e  p a r t i -  

c u l a r  r e s p o n d e n t s  i n  De lgado  were a c t u a l l y  permitted t o  l e a v e  t h e  

b u i l d i n g  d u r i n g  t h e  s u r v e y ,  1 0 4  S . C t .  a t  1764  f t n t . 7 ,  it c o u l d  

n o t  b e  s a i d  t h a t  t h e  r e s p o n d e n t s  d i d  n o t  f e e l  f r e e  t o  l e a v e .  

F i n a l l y ,  i n  De lqado  t h e  r e s p o n d e n t s  were merely a s k e d  where  t h e y  

were from. 1 0 4  S . C t .  a t  1 7 6 4 .  T h e  q u e s t i o n i n g  d i d  n o t  i n v o l v e  

randomly  r e q u e s t i n g  c o n s e n t  t o  s e a r c h  o n e ' s  p e r s o n a l  b e l o n g i n g s .  

I t  m u s t  be remembered t h a t  a c o n s e n s u a l  e n c o u n t e r  be tween  pol ice  

and c i t i z e n s  is  p r e m i s e d  o n  t h e  p o l i c e  o f f i c e r ' s  e n j o y i n g  " t h e  

l i b e r t y  [ p o s s e s s e d  b y  e v e r y  c i t i z e n ]  t o  a d d r e s s  q u e s t i o n s  t o  

o t h e r  p e r s o n s . "  Te r ry  v.  Oh io ,  392 U.S. 1, 31-33 ( 1 9 6 8 ) .  Whi l e  

n o r m a l  c i t i z e n s  f r e q u e n t l y  a s k  o n e  a n o t h e r  where t h e y  a re  from, 

c i t i z e n s  do n o t  a s k  o n e  a n o t h e r  fo r  c o n s e n t  t o  s e a r c h  l u g g a g e  fo r  

d r u g s .  I t  is o n l y  d u e  t o  t h e  show of pol ice  a u t h o r i t y  t h a t  s u c h  a 

r e q u e s t  is g r a n t e d . 1 °  

lo Here, P e t i t i o n e r  s t a t e d  h e  f e l t  h e  d i d  n o t  h a v e  t h e  o p t i o n  of 
r e f u s a l ,  b u t  r a t h e r  f e l t  t h e  i n t i m i d a t i n g  d e t e c t i v e  had g i v e n  
him an  u l t i m a t u m  ( R  71- 77) ,  
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Respondent alternatively claims that the advisement of the 

right to refuse as a matter of law removes the taint of the de- 

tention. This claim is specious. This is especially true where 

Petitioner was informed of the right to refuse during the time of 

the coercive circumstances.ll There was no unequivocal break in 

the coercive circumstances where, in fact, the advisement of the 

right to refuse occurred only during the presence of those same 

circumstances. In addition, the simple advisement of the right to 

refuse is not an effective advisement as required. See Sch- 

neckloth v. Bustamonte, 412 So.2d 218, 231, 93 S.Ct. 2041, 2050, 

36 L.Ed.2d 854 (1973) (advisement is not dispositive because it 

normally impractical to inform as "the detailed requirements of 

an effective warning"). This is precisely why the presentation 

of written consent forms prior to obtaining consent is important. 

If Respondent were correct on its claim, consent would be 
voluntary where the accused was informed of his right to 
refuse while a gun was pointed at his head. As noted in 
United States v. Rothman, 492 F.2d 1260 (9th Cir. 1973) 
knowledge of the right to refuse does - not necessarily dissi- 
pate the taint of a coercive situation: 

Bustamonte held that "knowledge of a right to re- 
fuse is a factor to be taken into account, [but] 
the prosecution is not required to demonstrate such 
knowledge as a prerequisite to establishing volun- 
tary consent .'I Schneckloth v. Bustamonte, supra, 
412 U.S. at 249, 93 S.Ct. at 2059. Bustamonte cuts 
two ways. The knowledge of the right to refuse 
consent is no longer a necessary condition for 
valid consent, but neither is it necessarily a 
sufficient condition. It is only an element to be 
considered as part of the "totality of circum- 
stances." What is required is a "careful sifting 
of the unique facts and circumstances of each 
case. 'I 

492 F.2d at 1264. 
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Where t h e  a d v i s e m e n t  of t h e  r i g h t  t o  r e f u s e  was o n l y  g i v e n  d u r i n g  

t h e  t i m e  of t h e  c o e r c i v e  c i r c u m s t a n c e s ,  a n d  was n o t  a d e t a i l e d  

e f f e c t i v e  w a r n i n g ,  i t  d i d  n o t  u n e q u i v o c a l l y  b r e a k  t h e  c h a i n  of 

c o e r c i v e  c i r c u m s t a n c e s .  

B. THE TOTALITY OF THE SITUATION SUP- 
PORTS THE TRIAL COURT'S FINDING. 

Respondent  claims t h e r e  was n o  o u t w a r d  i n d i c i a  o f  c o n t r o l  

and t h e  police d i d  n o t  p h y s i c a l l y  t o u c h  P e t i t i o n e r  and therefore 

t h e  t r i a l  c o u r t  was i n c o r r e c t  i n  f i n d i n g  t h a t  t h e  r e s u l t i n g  

c o n s e n t  was t a i n t e d . 1 2  Responden t  i g n o r e s  t h e  f ac t  t h a t  c o n s e n t  

is may be t a i n t e d  e v e n  where  t h e  c o e r c i v e  c i r c u m s t a n c e s  a r e  o n l y  

s u b t l e  o r  i m p l i c i t .  See S c h n e c k l o t h  v .  Bus t amon te ,  412 U . S .  227 ,  

2 2 8- 2 2 9 ,  9 3  S.ct. 2041, 2048,  36 L.Ed.2d 854 ( 1 9 7 3 ) .  Responden t  

a l s o  c l a i m s  t h a t  P e t i t i o n e r ' s  a c t i o n s  a n d  s t a t e m e n t s  a r e  n o t  

i n c o n s i s t e n t  w i t h  g i v i n g  t h e  pol ice  p e r m i s s i o n  t o  s e a r c h  h i s  bag 

(RB a t  2 1 ) .  Such a n  o b s e r v a t i o n  t o t a l l y  misses t h e  p o i n t .  P e t i -  

t i o n e r  c o n c e d e s  t h a t  h e  d i d  c o n s e n t .  However, h e  does - n o t  h a v e  

t o  p r o t e s t  o r  resist t o  make t h a t  c o n s e n t  a mere a c q u i e s c e n c e  t o  

police a u t h o r i t y .  I n  f a c t ,  i t  seems l o g i c a l  t h a t ,  when i n  t h e  

m i d s t  of h i s  j o u r n e y  h e  i s  r o u s e d  from s leep and c o n f r o n t e d  by 

police on  t h e  b u s  and h e  a c q u i e s c e s  fo r  f e a r  o f  w h a t  t h e  p o l i c e  

m i g h t  do i f  h e  r e s i s t s  t h e i r  a u t h o r i t y ,  a b u s  p a s s e n g e r  w i l l  

t o t a l l y  a c q u i e s c e  r a t h e r  o f f e r  a n y  r e s i s t a n c e .  R e s p o n d e n t ' s  

l2 R e s p o n d e n t  a l s o  c la ims  t h a t  t h e  po l i ce  d i d  n o t  b l o c k  P e t i -  
t i o n e r ' s  p a t h .  However, a l t h o u g h  t h e  o f f i c e r s  may n o t  h a v e  
i n t e n d e d  t o  b l o c k  P e t i t i o n e r ' s  p a t h ,  t h e i r  p r e s e n c e  i n  t h e  
n a r r o w  a i s l e s  of a b u s  i n  e f f ec t  c o r n e r e d  h im.  Cf. :  S t a t e  v.  
A v e r y ,  531  So .2d  a t  1 9 6  ( A n s t e a d ,  J . ,  d i s s e n t i E )  and foot- 
n o t e  8 ,  s u p r a .  
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claim h a s  n o t  a d e q u a t e l y  a d d r e s s e d  t h e  i n t i m i d a t i n g  c i r c u m s t a n c e s  

men t ioned  i n  p a g e s  3-4, 19- 21 of P e t i t i o n e r ' s  b r i e f  o n  t h e  mer- 

i t s .  T h e  t r i a l  c o u r t  e r r ed  i n  f a i l i n g  t o  c o n c l u d e  P e t i t i o n e r ' s  

c o n s e n t  had been  c o e r c e d .  

C. THE SEARCH WENT BEYOND THE SCOPE OF 
ANY ALLEGED CONSENT. 

R e s p o n d e n t  c l a i m s  t h a t  when P e t i t i o n e r  c o n s e n t e d  t o  police 

s e a r c h i n g  i n s i d e  h i s  bag h e  u n e q u i v o c a l l y  g a v e  u n l i m i t e d  c o n s e n t  

f o r  t h e  p o l i c e  t o  o p e n  i t ems  w i t h i n  t h e  b a g .  S u c h  a claim is 

s p e c i o u s .  As n o t e d  by t h i s  C o u r t  i n  S t a t e  v.  Wells, 1 4  F.L.W. 87  

( F l a .  March  2 ,  1 9 8 8 )  a c o n s e n t  t o  c o n d u c t  a w a r r a n t l e s s  s e a r c h  

g i v e s  t h e  police no  more a u t h o r i t y  t h a n  r e a s o n a b l y  c o n f e r r e d  by 

s u c h  c o n s e n t .  T h e  c o n s e n t  t o  s ea rch  i n s i d e  t h e  bag c o u l d  n o t  

r e a s o n a b l y  c o n s t i t u t e  c o n s e n t  t o  open  t h e  b o t t l e  w i t h i n  t h e  l u g -  

g a g e .  S e e  Wells, s u p r a  a t  88 ( a n d  cases c i t e d  t h e r e i n )  ( " I f  t h a t  

c o n s e n t  does n o t  c o n v e y  p e r m i s s i o n  t o  b r e a k  o p e n  a l o c k e d  o r  

sealed c o n t a i n e r ,  it i s  u n r e a s o n a b l e  fo r  t h e  police t o  d o  so . . . " ) .  

M o r e o v e r ,  M r .  McBr ide  d i d  n o t  u n d e r s t a n d  t h a t  h e  had t h e  

r i g h t  t o  refuse t h e  s e a r c h  and t h a t  t h e  d e t e c t i v e  h a d  i s s u e d  a n  

u l t i m a t u m  [ t o  al low t h e  s e a r c h ]  ( R  65- 78) .  I t  l o g i c a l l y  f o l l o w s  

t h a t  M r .  m c B r i d e ' s  c o n s e n t  was c o e r c e d  - a mere a c q u i e s c e n c e  t o  

a u t h o r i t y .  R e s p o n d e n t ' s  claim t h a t  M r .  McBride "assisted" i n  t h e  

s e a r c h  ( R B  4 )  is b e l i e d  by M r .  M c B r i d e ' s  t e s t i m o n y  t h a t  h e  h e l p e d  

D e t e c t i v e  P a l m e r  g o  t h r o u g h  h i s  bag b e c a u s e  h e  was worr ied  t h a t  

h e  d e t e c t i v e  would damage h i s  camera ( R  6 6 ) .  
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R e s p o n d e n t ' s  a l t e r n a t i v e  a s s e r t i o n  t h a t  t h e  s e a r c h  c o u l d  b e  

j u s t i f i e d  on  some so r t  of p robab le  c a u s e  b a s i s  i s  n o t  s u b s t a n -  

t i a t e d  by  t h e  record. T h e r e  is  n o t  o n e  s h r e d  of t e s t i m o n y  by  t h e  

d e t e c t i v e s  n o r  of a r g u m e n t  b y  R e s p o n d e n t  b e l o w  t h a t  t h e  s c a l e  

g a v e  r i se  t o  p r o b a b l e  c a u s e  t o  s e a r c h  f u r t h e r .  R a t h e r ,  D e t e c t i v e  

Palmer merely commented t h a t  h e  s a w  t h e  gram s c a l e ,  t h e n  h e  saw 

t h e  w h i t e  b o t t l e ,  t h e n  opened  t h e  w h i t e  b o t t l e  (R 13, 4 0 ) .  In-  

d e e d ,  h e  s p e c i f i c a l l y  t e s t i f i ed  t h a t  h e  b e l i e v e d  h e  c o u l d  c o n-  

t i n u e  s e a r c h i n g  b e c a u s e  P e t i t i o n e r  had c o n s e n t e d  t o  t h e  s e a r c h .  

Responden t  t h e o r i z e s  t h a t  t h e  scale  c o u l d  h a v e  g i v e n  rise t o  

p r o b a b l e  c a u s e  ( R B  2 2- 2 3 ) .  I t  is j u s t  a s  p l a u s i b l e ,  i f  n o t  more 

so, t h a t  t h e  d e t e c t i v e  saw t h e  sca le ,  o p e n e d  t h e  b o t t l e  t o  f i n d  

t h e  c o c a i n e ,  t h e n ,  i n  a n  a f t e r t h o u g h t ,  c o n n e c t e d  t h e  bo t t l e  t o  

t h e  d r u g s .  

I m p l i c i t  i n  R e s p o n d e n t ' s  c la im i s  t h e  a s s u m p t i o n  t h a t  a 

s c a l e  i s  i n h e r e n t l y  d r u g  p a r a p h e r n a l i a .  However, t h e  s t a t u t o r y  

d e f i n i t i o n  of " d r u g  p a r a p h e r n a l i a "  r e q u i r e s  p r o o f  t h e  " [sl cales 

and b a l a n c e s  b e  u sed  fo r ,  i n t e n d e d  for  u s e ,  o r  d e s i g n e d  f o r  u s e  

i n  w e i g h i n g  o r  m e a s u r i n g  c o n t r o l l e d  s u b s t a n c e s . ' '  S e c t i o n  893.- 

145(5), F l a .  S t a t .  ( 1 9 8 7 ) .  O t h e r w i s e  p u t ,  t h e r e  mus t  b e  some 

e v i d e n c e  

showing  u s e  or  i n t e n d e d  u s e  and 'I.. . by  r e a s o n  
of some p e c u l i a r  c h a r a c t e r i s t i c  of d e s i g n  t h e  
s c a l e  c o u l d  be r e c o g n i z e d  a s  b e i n g  i n t e n d e d  
o n l y  f o r  s u c h  u s e . "  O t h e r w i s e ,  a n y  t y p e  of 
h o u s e h o l d  o r  b u s i n e s s  scale  u s e f u l  f o r  a w h o l l y  
i n n o c e n t  purpose b u t  a l so  s u i t a b l e  for w e i g h i n g  
d r u g s  c o u l d  b e  h e l d  t o  c o n s t i t u t e  d r u g  para- 
p h e r n a l i a  i r r e s p e c t i v e  of proof t h a t  s u c h  il- 
l i c i t  u s e  was i n t e n d e d .  
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Williams v. State, 529 So.2d 345, 348-349 (Fla. 1st DCA 1988). 

Here, there was not even testimony that scales are, as Respondent 

claims, "necessary equipment [sic.] among drug traffickers" (RR 

23). - Cf. Williams v. State, supra [holding that testimony a 

triple-beam scale was commonly used to weigh controlled sub- 

stances was, standing alone, insufficient to prove that the scale 

was designed for use in weighing or measuring a controlled sub- 

stance]. Therefore the opening of the bottle was improper be- 

cause it exceeded the scope of any consent given and was not 

based upon probable cause. 

D. INVASION INTO THE RIGHT TO PRIVACY 
GUARNATEED UNDER ARTICLE I, SECTION 23 
OF THE FLORIDA CONSTITUTION. 

Respondent claims that, assuming arguendo Petitioner's pre- 

ceding three positions are all invalid, the right to be let alone 

under Article I, Section 23 of the Florida Constitution has not 

been violated because this Court must follow United States Su- 

preme Court dictates. Respondent overlooks that in the present 

point Petitioner is asserting that the police contacting and 

questioning Pet it ioner, who was a seated sleeping passenger a- 

board a bus, without any justification, was a violation of his 

right to be let alone under Article I, Section 23. Article I, 

Section 12, and the Fourth Amendment, involve the question of 

when the government may seize a person, but does not involve the 

question of when a person is free to be let alone from contact by 

the government. l3 Thus, Article I, Section 23, is much broader 

In State v. Hume, 512 So.2d 185, 188 (Fla. 1987) this Court 
indicated that Article I, Section 23, would not be utilized 
to decide an issue involving the interception of communica- 
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i n  scope t h a n  a n y  r i g h t  t o  p r i v a c y  i n  Ar t i c le  I ,  S e c t i o n  1 2  or i n  

t h e  F e d e r a l  C o n s t i t u t i o n .  W i n f i e l d  v .  D i v i s i o n  of P a r i - M u t u e l  

W a g e r i n g ,  D e p a r t m e n t  of R e g u l a t i o n ,  4 7 7  So .2d  5 4 4 ,  5 4 8  ( F l a .  

1 9 8 5 ) .  The l i m i t a t i o n s  of whe re ,  when, and how t h e  government  may 

c o n t a c t  i t s  c i t i z e n s ,  i . e .  t h e  p e r s o n ' s  r i g h t  t o  b e  l e t  a l o n e ,  

h a s  been  l e f t  t o  t h e  s t a t e s .  I d .  - 
I n  i t s  b r i e f  R e s p o n d e n t  h a s  a l l e g e d  t h a t  i f  police c a n n o t  

u s e  t h e  p r o c e d u r e  t o  i n t r u d e  upon t i c k e t e d ,  s e a t e d  b u s  p a s s e n g e r s  

t h e y  w i l l  a l so  b e  p r o h i b i t e d  from i n t r u d i n g  upon t i c k e t e d ,  seated 

p a t r o n s  w h i l e  t h e y  a r e  e n j o y i n g  e v e n t s  s u c h  a s  a symphony  o r  

b a l l g a m e  ( R B  a t  1 7 ) . 1 4  F r a n k l y ,  i f  t h e  p o l i c e  d o  n o t  s u s p e c t  

s u c h  p a t r o n s  of a n y  c r i m i n a l  a c t i v i t y ,  A r t i c l e  I ,  S e c t i o n  2 3 ,  

s h o u l d  protect  t h e i r  r i g h t  t o  b e  l e t  a l o n e  a t  s u c h  times. Respon-  

d e n t ' s  i m p l i c i t  claim t h a t  a p p l i c a t i o n  of A r t i c l e  I ,  S e c t i o n  2 3 ,  

w o u l d  i m m u n i z e  s u s p e c t e d  d r u g  t r a f f i c k e r s  from i n v e s t i g a t i o n  is 

w i t h o u t  mer i t .  I f  p o l i c e  h a v e  a r e a s o n  t o  b e l i e v e  someone is 

t i o n s  by t h e  government  which  would b e  a n a l y z e d  u n d e r  Art ic le  
I ,  S e c t i o n  1 2 .  U n l i k e  Hume, t h e  i s s u e  i n  t h i s  s u b s e c t i o n  
i n v o l v e s  when t h e  g o v e r n m e n t  may i n v a d e  a p e r s o n ' s  r i g h t  t o  
b e  l e t  a l o n e  b y  c o n t a c t i n g  h im  a b o a r d  a b u s  w h e r e  h e  is  a 
t i c k e t e d ,  s e a t e d  p a s s e n g e r .  C l e a r l y ,  Art ic le  I ,  S e c t i o n  1 2 ,  
d o e s  n o t  l i m i t  mere g o v e r n m e n t  c o n t a c t  w i t h  i n d i v i d u a l s .  
W h e r e a s ,  A r t i c l e  I ,  s e c t i o n  2 3 ,  c l e a r l y  p r o v i d e s  some pro- 
t e c t i o n  from c e r t a i n  t ypes  of g o v e r n m e n t  c o n t a c t .  T h u s ,  
u n l i k e  Hume, t h e  i s s u e  r e g a r d i n g  pol ice  c o n t a c t  p r o p e r l y  
i n v o l v e s  a n  a n a l y s i s  of A r t i c l e  I ,  S e c t i o n  2 3 ,  a n d  - n o t  
Ar t i c l e  I ,  S e c t i o n  1 2 .  

T h e r e  may be o t h e r  s i t u a t i o n s  where  po l ice  c o n t a c t s  may v i o -  
l a t e  a c i t i z e n ' s  r i g h t  t o  b e  l e t  a l o n e  s u c h  a s  t h e  p o l i c e  
d a i l y ,  w i t h o u t  a n y  s u s p i c i o n  o f  c r i m i n a l  a c t i v i t y ,  k n o c k i n g  
o n  doors of r e s i d e n c e s  and r e q u e s t i n g  c o n s e n t  t o  s e a r c h  f o r  
d r u g s  d u e  t o  t h e  p rob l em i n  F l o r i d a .  

l4  
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trafficking drugs they can investigate. However, Article I, 

Section 23,  prevents arbitrary invasions of a person's right to 

be let alone. 

Finally, as noted in Petitioner's brief on the merits at 

page 27, the government did not use the least intrusive means 

available in attempting to obtain voluntary cooperation from its 

citizens. Such could have been done at the station or terminal, 

where a person truly would be free to walk away, rather than 

aboard the bus where Petitioner was mid-journey and asleep. 

If the words right to be left alone have any meaning under 

Article I, Section 23,  they were violated in this case. Peti- 

tioner relies on his brief on the merits for further argument. 
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CONCLUSION 

Based o n  t h e  f o r e g o i n g  a rgumen t  and a u t h o r i t i e s  c i t e d  t h e r e -  

i n ,  P e t i t i o n e r  r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  t o  r e v e r s e  t h e  d e -  

c i s i o n  of t h e  d i s t r i c t  c o u r t  and  t h e  r u l i n g  of t h e  t r i a l  c o u r t .  
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