
P e t i t i o n e r ,  

V. 

JEFFREY C. HIEBER,  

R e s p o n d e n t  . 

C a s e  N o .  73, 531 

I N  THE SUPREME COURT OF FLORIDA 

STATE OF FLORIDA, 

1 SEP 5 1989 
CLERK, SUPREME COURT 

BY 0 

DISCRETIONARY REVIEW O F  THE D E C I S I O N  m t y C i e ~  
THE D I S T R I C T  COURT OF APPEAL 

SECOND D I S T R I C T  OF FLORIDA 

PETITIONER'S REPLY BRIEF ON THE MERITS 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

KATHERINE V. BLANCO 
A s s  is t a n  t A t  tor  ney G e n e  r a1  

Flor ida  B a r  No. 327832 
1313 Tampa S t r e e t ,  S u i t e  804 

P a r k  Trammel1 B u i l d i n g  
Tampa, F lor ida  33602 

(813) 272-2670 

COUNSEL FOR PETITIONER 

/aoh 



TABLE OF CONTENTS 

PAGE NO. 

SUMMARY OF THE A R G ~ E N T  .......................................... 
ARGUMENT ........................................................2 

ISSUE .......................................................2 

I N  ACCORDANCE WITH THE OPINION O F  THE THIRD 
DISTRICT COURT OF APPEAL I N  STATE V. WILLIAMS, 463 
So.2d 525 (Fla .  3d DCA 19851, THE STATE'S APPEAL O F  
A GUIDELINES DEPARTURE SENTENCE IS TIMELY WHEN 
TAKEN WITHIN FIFTEEN (15)  DAYS OF THE WRITTEN ORDER 
SETTING FORTH THE REASONS FOR DEPARTURE, EVEN 
THOUGH THE NOTICE OF APPEAL WAS MORE THAN 1 5  DAYS 
AFTER RENDITION O F  THE JUDGMENT AND SENTENCE. 

CONCLUSION ......................................................6 

CERTIFICATE OF SERVICE ..........................................6 



TABLE OF CITATIONS 

PAGE NO 

Boynton v. State, 
473 So.2d 703 (Fla. 4th DCA 1985) ..............................*2 

Snyder V. Massachusetts, 
391 U.S. 97, 54 S.Ct. 330, 
78 L.Ed. 674, 687 (1933) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3  

State v. Jackson, 
478 So.2d 1054 (Fla. 1985) ......................................2 

Williams v. State, 
463 So.2d 525 (Fla. 3d DCA 1985) ................................2 

OTHER AUTHORITIES 

Rule 3.701, Fla.R.Crim.P........................................2 



SUMMARY OF THE ARGUMENT 

The r e a s o n i n g  of t h e  T h i r d  D i s t r i c t  C o u r t  i n  W i l l i a m s ,  

i n f r a ,  is  sound  and  s h o u l d  be a d o p t e d  by t h i s  c o u r t .  J u s t  as  t h e  

d e f e n d a n t  is e n t i t l e d  t o  h a v e  a w r i t t e n  order o u t l i n i n g  t h e  t r i a l  

c o u r t ' s  w r i t t e n  r e a s o n s  for  a n  upward d e p a r t u r e ,  t h e  S ta t e ' s  good 

f a i t h  n o t i c e  of appeal is n e c e s s a r i l y  d e p e n d e n t  upon t h e  t r i a l  

c o u r t ' s  w r i t t e n  o r d e r  o f  d e p a r t u r e .  
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ARGUMENT 

I N  ACCORDANCE WITH THE OPINION OF THE THIRD 
DISTRICT COURT OF APPEAL I N  STATE V. WILLIAMS, 
463 So.2d 525 ( F l a .  3d DCA 1 9 8 5 ) ,  THE STATE'S 
APPEAL OF A GUIDELINES DEPARTURE SENTENCE I S  
TIMELY WHEN TAKEN WITHIN FIFTEEN (15 )  DAYS OF 
THE WRITTEN ORDER SETTING FORTH THE REASONS 
FOR DEPARTURE, EVEN THOUGH THE NOTICE OF 
APPEAL WAS MORE THAN 1 5  DAYS AFTER RENDITION 
OF THE JUDGMENT AND SENTENCE. 

The Responden t ,  J e f f r e y  C. H i e b e r ,  claims, i n t e r  a l i a ,  t h a t  

t h e  s t a t e  was aware o f  t h e  announced  reasons f o r  d e p a r t u r e  a t  t h e  

s e n t e n c i n g  h e a r i n g  and t h e  S t a t e  a l l o w e d  an i n o r d i n a t e  and  

unreasonable p e r i o d  o f  t i m e  t o  pass between t h e  s e n t e n c i n g  

h e a r i n g  and  t h e  not ice o f  appeal i n  t h i s  case. I t  is u n d i s p u t e d  

t h a t  a t r i a l  j u d g e  may sentence a c r imina l  d e f e n d a n t  to  more or 

less t h a n  t h e  s e n t e n c e  recommended by t h e  g u i d e l i n e s .  However, 

i n  o r d e r  f o r  t h a t  d e p a r t u r e  s e n t e n c e  t o  b e  v a l i d ,  it mus t  be 

s u p p o r t e d  by c lear  and c o n v i n c i n g  reasons. A d d i t i o n a l l y ,  t h o s e  

c lear  and  c o n v i n c i n g  reasons mus t  b e  i n  w r i t i n g .  I t  h a s  been 

c o n s i s t e n t l y  h e l d  by o u r  cour ts  t h a t  a r t i c u l a t i o n  i n  t h e  r e c o r d  

is  n o t  t h e  w r i t i n g  c o n t e m p l a t e d  unde r  R u l e  3 .701 ,  F l o r i d a  R u l e s  

o f  C r i m i n a l  P r o c e d u r e .  S e e ,  S t a t e  v .  J ackson ,  478 So.2d 1054  

(F la .  1 9 8 5 ) .  I n  J a c k s o n  t h i s  C o u r t  a c c e p t e d  t h e  r e a s o n i n g  o f  t h e  

F o u r t h  D i s t r i c t  i n  Boynton v.  S t a t e ,  473 So.2d 703  ( F l a .  4 t h  DCA 

1 9 8 5 ) ,  e x p l a i n i n g  w h i l e  o r a l  pronouncements i n  t h e  r e c o r d  w i l l  
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n o t  s u f f i c e  a s  t h e  w r i t t e n  o r d e r  for d e p a r t u r e  p u r p o s e s .  J u d g e  

B a r k e t t  s a i d  i n  Boynton:  

o f  a l l o w i n g  o r a l  The a l t e r n a t i v e  
p rounouncemen t s  t o  s a t i s f y  t h e  r e q u i r e m e n t  f o r  
a w r i t t e n  s t a t e m e n t  is f r a u g h t  w i t h  
d i s a d v a n t a g e s  wh ich ,  i n  o u r  j udgmen t ,  compel 
t h e  w r i t t e n  r e a s o n s .  

F i r s t ,  i t  is  v e r y  possible.  . . t h a t  t h e  
" r e a s o n s  for d e p a r t u r e "  p l u c k e d  f rom t h e  
r e c o r d  by a n  appel la te  c o u r t  m i g h t  n o t  h a v e  
b e e n  t h e  r e a s o n s  c h o s e n  by t h e  t r i a l  j u d g e  
were h e  or s h e  r e q u i r e d  t o  p u t  them i n  
w r  it i n g  . Much i s  s a i d  a t  h e a r i n g s  by  many 
t r i a l  j u d g e s  which is i n t e n t i o n a l l y  d i s c a r d e d  
by them a f t e r  d u e  c o n s i d e r a t i o n  and is 
d e l i b e r a t e l y  o m i t t e d  i n  t h e i r  w r i t t e n  
o r d e r s .  

Second ,  a n  a b s e n c e  o f  w r i t t e n  f i n d i n g s  
n e c e s s a r i l y  f o r c e s  t h e  appel la te  c o u r t s  to  
d e l v e  t h r o u g h  sometimes l e n g t h y  c o l l o q u i e s  i n  
e x p e n s i v e  t r a n s c r i p t s  t o  s e a r c h  f o r  t h e  
r e a s o n s  u t i l i z e d  by t h e  t r i a l  c o u r t s .  

T h i s  C o u r t  a d d i t i o n a l l y  i n d i c a t e d  t h e  r e q u i r e m e n t  o f  a separate 

w r i t i n g  g i v e s  t h e  t r i a l  c o u r t  t h e  o p p o r t u n t i y  t o  make  precise and  

r e a s o n e d  d e c i s i o n s  t h a t  may n o t  b e  r e f l e c t e d  i n  t h e  hec t ic  

s e t t i n g  o f  a s e n t e n c i n g  h e a r i n g .  

J u s t  a s  t h e  d e f e n d a n t  is  e n t i t l e d  t o  have  a w r i t t e n  o r d e r  

o u t l i n i n g  t h e  t r i a l  c o u r t ' s  r e a s o n s  f o r  a n  upward d e p a r t u r e ,  t h e  

S t a t e  s h o u l d  h a v e  t h e  same when r e v i e w i n g  a downward d e p a r t u r e .  

As J u s t i c e  Ca rdozo  i n d i c a t e d  i n  Snyde r  v .  M a s s a c h u s e t t s ,  291  U.S. 

97 ,  5 4  S.Ct .  330 ,  78  L.Ed. 674 ,  687 ( 1 9 3 3 ) ,  "But  j u s t i c e ,  t hough  

d u e  t o  t h e  a c c u s e d ,  is d u e  t o  t h e  a c c u s e r  also."  J u s t i c e  f o r  t h e  
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s t a t e  requires there be something t o  appeal before f i l i n g  a 

notice of appeal. 

- Sub judice, the Sta te  f i l ed  i t s  notice of appeal a f t e r  the 

f i l i n g  of the t r i a l  cour t ' s  order se t t ing  forth the reasons for  

the downward departure. Should the Sta te  have t o  proceed w i t h  an 

appeal before the f i l i n g  of the order of departure, the cour ts  

w i l l  be burdened w i t h  two appeals. The f i r s t  appeal would 

require remanding the case to  the t r i a l  court for imposition of 

an appropriate order w i t h  c lear  and convincing reasons, and the 

second appeal would involve the va l id i ty  of the reasons. A t  the 

very l e a s t ,  the pa r t i e s  would have to  go through a relinquishment 

of ju r i sd ic t ion  to  get  an order. By  f i l i n g  the notice of appeal 

a f t e r  the entry of the departure order,  the Sta te  obviates the 

need for separate appeals and/or time spent i n  relinquishing 

jur isdic t ion.  T h i s  procedure would a l so  reduce the ultimate 

cos t ,  time involved, appellate caseload and avoid was t ing  scarce 

jud ic ia l  resources. 

The ultimate question t o  be answered when the Sta te  appeals 

a sentence which is l e s s  than the guidelines recommended range is 

whether or not the reasons given i n  support of the departure are  

c lear  and convincing. That question can only be answered when 

there is an order containing reasons. The Sta te  can only make 

i ts  decision to  seek review of the order a f t e r  hav ing  seen the 

order. I t  makes good sense t o  allow the f i l i n g  of a notice of 

appeal a f t e r  the order to  be appealed has been entered. The 

Second Dis t r i c t  Court of Appeal erred i n  f i n d i n g  the notice f i l ed  
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i n  t h i s  i n s t a n c e  t o  be u n t i m e l y .  The S t a t e ' s  n o t i c e  was f i l e d  

w i t h i n  1 5  d a y s  from t h e  e n t r y  of t h e  w r i t t e n  order s e t t i n g  f o r t h  

t h e  r e a s o n s  for d e p a r t u r e ;  a n d ,  i n  a c c o r d a n c e  w i t h  W i l l i a m s  t h e  

i n s t a n t  appeal s h o u l d  n o t  h a v e  b e e n  d i s m i s s e d .  

0 
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CONCLUSION 

Based on t h e  f o r e g o i n g  reasons, a rgumen t s  and a u t h o r i t i e s ,  

P e t i t i o n e r  r e s p e c t f u l l y  requests t h i s  C o u r t  to  approve t h e  

d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  C o u r t  i n  W i l l i a m s ,  reverse t h e  

d e c i s i o n  o f  t h e  Second D i s t r i c t  C o u r t  i n  t h e  i n s t a n t  case, and 

remand t h i s  appeal t o  t h e  D i s t r i c t  C o u r t  f o r  c o n s i d e r a t i o n  o f  t h e  

meri ts  o f  t h e  i n s t a n t  appeal. 
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