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PRELIMINARY STATEMENT 

C h a r l i e  Brown, J r . ,  t h e  Defendan t  a t  t r i a l  i n  t h e  C i r c u i t  

C o u r t ,  Four th  J u d i c i a l  C i r c u i t ,  i n  and f o r  Duval Coun ty ,  F lor ida ,  

and  also t h e  A p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t  of Appeal, F i r s t  

D i s t r i c t ,  w i l l  h e r e i n a f t e r  be referred t o  h e r e a f t e r  as  t h e  

" P e t i t i o n e r " .  The S t a t e  of F l o r i d a  p r o s e c u t e d  t h e  case a t  t r i a l ,  

was Appellee i n  t h e  appel la te  c o u r t ,  and  w i l l  be r e f e r r e d  t o  

h e r e i n a f t e r  a s  t h e  "Respondent  'I. 

The  o p i n i o n  of t h e  D i s t r i c t  C o u r t  of  Appeal may be found i n  

t h e  Appendix hereto, a n d  i s  r e p o r t e d  as: Brown v. State,  14 

F.L.W. 1 6 1  ( F l a .  1st DCA J a n .  13, 1 9 8 9 ) .  

STATEMENT O F  THE CASE AND FACTS 

P e t i t i o n e r  was c o n v i c t e d  by a j u r y  of t w o  c o u n t s  o f  Robbery 

w i t h  a Deadly Weapon ( f i r s t - d e g r e e  f e l o n i e s  p u n i s h a b l e  by l i f e )  

and  one  c o u n t  o f  T h r e a t e n i n g  t o  D i s c h a r g e  a D e s t r u c t i v e  Dev ice  ( a  

second- degree  f e l o n y )  . The s e n t e n c i n g  g u i d e l i n e  score sheet 

d e s i g n a t e d  a r ange  o f  f o u r  and  one- ha l f  t o  f i v e  and one- ha l f  

y e a r s ;  however,  t h e  t r i a l  c o u r t  i n s t e a d  s e n t e n c e d  P e t i t i o n e r  t o  

t w o  f i f t y - y e a r  (50  y e a r )  terms of impr isonment  for t h e  r o b b e r y  

c o u n t s  and f i f t e e n  y e a r s  (15  y e a r s )  f o r  t h e  c o u n t  of t h r e a t e n i n g  

t o  d i s c h a r g e  a dange rous  d e v i c e ,  w i t h  a l l  s e n t e n c e s  runn ing  con- 

c u r r e n t l y .  The  t r i a l  c o u r t  e n t e r e d  a w r i t t e n  order c i t i n g  for 

g rounds  for departure:  (1) P e t i t i o n e r ' s  f l a g r a n t  d i s r e g a r d  for  

t h e  s a f e t y  of b y s t a n d e r s ,  ( 2 )  h i s  r e c e n t  release from p r i s o n ,  ( 3 )  
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h i s  l a c k  of r e g a r d  f o r  t h e  law and t h e  j u d i c i a l  sys t em as  

d e m o n s t r a t e d  by h i s  f a i l u r e  t o  c m p l y  w i t h  t h e  c o n d i t i o n s  o f  h i s  

release o n  bond, and  ( 4 )  p r e m e d i t a t i o n .  

0 

P e t i t i o n e r  a p p e a l e d  o n l y  t h e  d e p a r t u r e  from t h e  p r e s u m p t i v e  

s e n t e n c e .  H e  a t t a c k e d  a l l  f o u r  g rounds  as i n v a l i d ,  b u t  t h e  F i r s t  

D i s t r i c t  C o u r t  of Appeal h e l d  t h e  j u s t i f i c a t i o n  g i v e n ,  "lack o f  

r e g a r d  f o r  t h e  j u d i c i a r y  and  t h e  law", t o  be a p e r m i s s i b l e  ground.  

I t  found there t o  be a n  a d e q u a t e  f a c t u a l  b a s i s  f o r  same when 

t h e  t r i a l  c o u r t  had h e l d  t h a t  t h e  P e t i t i o n e r ' s  f a i l u r e  t o  a b i d e  

by h i s  c o n d i t i o n  of release on  bond f r m  o t h e r  o f f e n s e s ,  a l o n g  

w i t h  t h e  short i n t e r v a l  between h i s  release and t h e  i n s t a n t  

o f f e n s e ,  d e m o n s t r a t e d  a contempt  f o r  t h e  j u d i c i a l  system. The 

appel la te  c o u r t  d i d  n o t  canment upon t h e  other three g rounds ,  

h o l d i n g  i n s t e a d  t h a t  a d e p a r t u r e  from g u i d e l i n e s  may be upheld  

when a t  l eas t  one  of  t h e  r e a s o n s  g i v e n  i s  v a l i d ,  r e g a r d l e s s  o f  

t h e  v a l i d i t y ,  - v e l  -' non of others. I n  so d o i n g ,  it c i t e d  

5921.001, F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) ,  a s  amended by Chapter 87-110, 

L a w s  of F l o r i d a .  A c c o r d i n g l y ,  t h e  a f o r e s a i d  s e n t e n c e s  were 

upheld  i n  i t s  e n t i r e t y .  

* 

Mandate i s s u e d  o n  J a n u a r y  6 ,  1989. 

On J a n u a r y  1 7 ,  1989,  P e t i t i o n e r  moved t o  i n v o k e  t h e  d i s c r e -  

t i o n a r y  j u r i s d i c t i o n  of  t h i s  C o u r t  on ground t h a t  d i rec t  c o n f l i c t  

w i t h  t h e  d e c i s i o n s  o f  other D i s t r i c t  C o u r t s  o f  Appeal. 
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SUMMARY OF THE ARGUMENT 

T h i s  i s  a s e n t e n c i n g  g u i d e l i n e  d e p a r t u r e  case. The  F i r s t  

D i s t r i c t  C o u r t  of Appeal used  o n l y  one  ground c i t e d  by t h e  t r i a l  

c o u r t  " l a c k  of  r e g a r d  f o r  t h e  j u d i c i a r y  and t h e  law" t o  v a l i d a t e  

t h e  d e p a r t u r e .  The use of t h i s  pa r t i cu la r  b a s i s  h a s  been 

d i s a p p r o v e d  i n  a t  l e a s t  t h e  f o l l o w i n g  cases: Hendsbee v. S t a t e ,  

497 So.2d 718 (F la .  2nd DCA 1 9 8 6 ) ;  L e e  v. S t a t e ,  486 So.2d 709 

( F l a .  5 th  DCA 1 9 8 6 ) ;  Medlock v. S t a t e ,  489 So.2d 848 ( F l a .  5 t h  

DCA 1 9 8 6 ) ;  S c o t t  v. S ta te ,  488 So.2d 146 ( F l a .  3 rd  E A  1 9 8 6 ) ;  and  

Weir v.  S t a t e ,  490 So.2d 234 (F la .  4 t h  E A  1 9 8 6 ) ;  and Hendr ix  v. 

--I S t a t e  475 So.2d 1218 ( F l a .  1 9 8 5 ) .  T h e r e f o r e ,  t h e  F i r s t  

D i s t r i c t ' s  o p i n i o n  d i r e c t l y  and  e x p r e s s l y  c o n f l i c t s  w i th  t h e  opi- 

n i o n s  of those o t h e r  d i s t r i c t  courts and of t h i s  Supreme C o u r t .  

A c c o r d i n g l y ,  t h i s  C o u r t  s h o u l d  asser t  i t s  r i g h t  t o  d i s c r e t i o n a r y  

r ev iew and d e c i d e  t h i s  case on i t s  merits. 

- 3- 



POINT ON APPEAL 

THE DECISION OF THE DISTRICT COURT OF APPEAL, 
FIRST DISTRICT, DIRECTLY AND EXPRESSLY CONFLICTS 
WITH THE OPINIONS OF OTHER DISTRICT COURTS OF 
APPEAL REGARDING THE USE OF THE GROUND OF 
DEFENDANT'S "LACK OF REGARD FOR THE LAW AND THE 
J U D I C I A L  SYSTEM" AS A VALID BASIS FOR DEPARTURE 
FROM G U I D E L I N E  SENTENCING RULES, TO-WIT: HENDSBEE 

v. STATE, 497 So.2d 718 ( F l a .  2nd DCA 1 9 8 6 ) ;  
LEE v. STATE, 486 So.2d 709 ( F l a .  5 th  DCA 1 9 8 6 ) ;  
MEDLOCK v. STATE, 489 So.2d 848 ( F l a .  5 t h  DCA 
1 9 8 6 ) ;  SCOTT v.  STATE, 488 So.2d 146 ( F l a .  3rd  DCA 
1 9 8 6 ) ;  and  WEIR v. STATE, 490 So.2d 234 ( F l a .  5 th  
DCA 1 9 8 6 ) .  MOREOVER, THE DECISION OF THE FIRST 
DISTRICT CONFLICTS WITH THIS COURT'S OPINION I N  
HENDRIX v .  STATE, 475 So.2d 1218 ( F l a .  1 9 8 5 ) .  

P e t i t i o n e r  i n  t h i s  case a p p e a l e d  t o  t h e  Distr ic t  C o u r t  o n l y  

t h e  issue of t h e  t r i a l  cour t ' s  d e p a r t u r e  from t h e  presumptive 

s e n t e n c i n g  g u i d e l i n e s  i n  h i s  case. Although t h e  t r i a l  court had 

c i t e d  f o u r  grounds ,  t h e  appel la te  c o u r t  d e c l i n e d  t o  d i s c u s s  t h e  

o t h e r  t h r e e  when i t  found t h e  t h i r d  ground c i t e d ,  " l a c k  of  r e g a r d  

f o r  t h e  j u d i c i a r y  and t h e  law", t o  be a v a l i d  and p e r m i s s a b l e  
@ 

one. I n  so h o l d i n g ,  t h e  C o u r t  c i t e d  o n l y  t o  Frye  v. S t a t e ,  497 

So.2d 964 ( F l a .  1st DCA 1 9 8 6 ) ,  b u t  a lso  made r e f e r e n c e  to  two 

cases f r m  t h e  Second Di s t r i c t :  S a n t a n a  v.  S t a t e ,  507 So.2d 680 

( F l a .  2nd DCA 1987) and  F u l l e r  v. S t a t e ,  488 So.2d 594 ( F l a .  2nd 

DCA 1 9 8 6 ) .  I t  i s  h i g h l y  s i g n i f i c a n t ,  though,  t h a t  f o l l o w i n g  

t h o s e  c i t a t i o n s  t h e  F i r s t  D i s t r i c t  immedia te ly  went  on t o  s a y :  
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B u t  see, L e e  v .  S t a t e ,  486 So.2d 709 ( F l a .  5 t h  DCA 
1986) (under  Hendr ix  v. S t a t e ,  475 So.2d 1218 ( F l a .  
1 9 8 5 ) ,  d i s r e g a r d  f o r  t h e  laws imposed by s o c i e t y  
and  t h e  c r i m i n a l  jus t ice  sys tem i s  a n  i n v a l i d  
r e a s o n ) ;  Wea the r s  v-. S t a t e ,  508 So.2d 1332 ( F l a .  
2nd DCA 1987)  ( " t o t a l  d i s r e g a r d  f o r  t h e  c r i m i n a l  . .  
j u s t i ce  sys tem" i n v a l i d  r e a s o n  under f a c t s  g i v e n )  ; 
Hendsbee -v. S t a t e ,  497 So.2d 718 ( F l a .  2nd DCA 
1986) ( d i s r e q a r d  f o r  c r i m i n a l  jus t ice  sys t em may n o t  
be usdd t o  depart from g u i d e l i n e s ) .  

- 

T o  be more precise, i n  Lee, s u p r a ,  t h e  F i f t h  Dis t r ic t  wrote: 

. . . A s  n o t e d  by t h e  S t a t e ,  t h e  t r i a l  c o u r t ' s  
r e a s o n s  appear t o  be b e s t  summarized as f o l l o w s :  . . . (4 )  d i s r e g a r d  f o r  t h e  laws imposed by s o c i e t y  
i n  t h e  c r i m i n a l  j u s t i c e  system. Under Hendr ix  v. 
S t a t e  475 So.2d 1218 ( F l a .  1985)  it appears a t  a 
minimum t h a t  r e a s o n s  ( 2 )  [ n o t  p e r t i n e n t  h e r e ]  and 
( 4 )  a re  i n v a l i d .  

486 So.2d a t  710. 

The  p e r t i n e n t  pa r t s  of Weathers, supra,  a re  s e t  o u t  by t h e  C o u r t  
- 

i t s e l f .  A s  t o  Hendsbee, supra,  t h e  C o u r t  s t a t e d  s imply :  

D i s r e q a r d  f o r  t h e  C r i m i n a l  Just ice  System 

An a p p e l l a n t ' s  d i s r e g a r d  f o r  t h e  c r i m i n a l  j u s t i ce  
sys t em may n o t  be used to  depart from t h e  sen-  
t e n c i n g  g u i d e l i n e s .  S c o t t  v. S t a t e ,  488 So.2d 146 
(F la .  3 rd  DCA 1 9 8 6 ) .  497 So.2d a t  719. 

I n  a d d i t i o n  t o  t h e  f o u r  c a s e s  s p e c i f i c a l l y  c i t e d  by t h e  F i r s t  

D i s t r i c t  i n  i t s  t e l l - t a l e  " b u t  see" s e c t i o n ,  P e t i t i o n e r  s u b m i t s  

three more cases c o u l d  have  been c i t e d  f o r  t h e  p r o p o s i t o n  t h a t  

" d i s r e g a r d  f o r  l a w "  or  s i m i l a r l y- w o r d e d  s u c h  b a s e s  are  improper 

g rounds  f o r  d e p a r t u r e  s e n t e n c e s .  The F i f t h  D i s t r i c t  so h e l d  t w o  
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more times i n  Weir v. S t a t e ,  490 So.2d 234, a t  235 ( F l a .  5 t h  DZA 

1986)  and  i n  Medlock v. S ta te ,  489 So.2d 848, a t  849 ( F l a .  5 t h  

DCA 1 9 8 6 ) ,  bo th  of  which c i t e  b a c k  t o  -' L e e  s u p r a ,  as  t h e i r  prece- 

d e n t .  T h u s ,  it c a n  be s e e n  t h a t - - a t  a ve ry  minimum--the F i f t h  

D.C.A. h a s  r e p e a t e d l y  ( 3  times) c o n f r o n t e d  t h i s  e x a c t  i ssue and  

r u l e d  d i r e c t l y  c o n t r a r y  t o  t h e  F i r s t .  

P e t i t i o n e r ' s  research c o u l d  f i n d  o n l y  one  t i m e  when t h e  T h i r d  

DCA was called upon t o  assess t h e  v a l i d i t y  of t h i s  pa r t i cu l a r  

ground.  I n  S c o t t  v.  S t a t e ,  488 So.2d 1 4 6  (Fla.  3 r d  DCA 1986)  t h e  

t r i a l  c o u r t  had l i s t e d  as a b a s i s  f o r  d e p a r t u r e  " d e f e n d a n t ' s  

t o t a l  lack of respect f o r  t h e  c r i m i n a l  just ice sys t em,  as  e v i-  

denced  by h i s  t e s t i m o n y  i n  and  d u r i n g  t h e  t r i a l . "  a t  147.  But on  

appeal t h e  S t a t e  conceded  t h e  i n v a l i d i t y  of " l a c k  o f  respect" a s  

a b a s i s  f o r  d e p a r t u r e .  I n s t e a d ,  t h e  S t a t e  u rged  t h a t  d e p a r t u r e  

was w a r r a n t e d  by d e f e n d a n t ' s  p e r j u r y  a t  t r i a l ,  w h i c h  a rgument  t h e  

T h i r d  Dis t r ic t  a lso  r e j e c t e d .  Thus,  on  t h e  b a s i s  of t h i s  one  

d e c i s i o n  it appears t h e  T h i r d  Dis t r ic t  c o n c u r s  w i t h  t h e  F i f t h ,  

and  some d e c i s i o n s  o f  t h e  Second,  d i s a p p r o v i n g  t h i s  ground.  

I n  c o n t r a s t  t o  t h e  F i f t h  D i s t r i c t ' s  f l a t - o u t  r e j e c t i o n  o f  

t h i s  g round ,  t h e  Second Dis t r ic t  appears t o  have a p p l i e d  it 

i n c o n s i s t e n t l y ,  u s i n g  a case- by- case  basis. I t  is d i f f i c u l t  t o  

i n f e r  a l o g i c a l  p a t t e r n .  I n  t h e  i n s t a n t  case, t h e  F i r s t  D i s t r i c t  

c i t e d  t o  S a n t a n a ,  s u p r a ,  which  rec i tes  sane f a c t s ,  b u t  a l so  t o  

F u l l e r ,  s u p r a ,  which  reci tes  no  f a c t s .  
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P e t i t i o n e r  a l so  s u g g e s t s  t h e  appel la te  d e c i s i o n  s o u g h t  t o  be 

r ev iewed  c o n f l i c t s  w i t h  Hendr ix  v.  State,  t h e  Supreme C o u r t  c i ted 

supra. Hendrix,  i t  w i l l  be recal led,  was t h e  case c i ted by t h e  

F i f t h  Dis t r ic t  i n  Lee, supra,  fo r  i t s  support t o  i n v a l i d a t e  a 

g round  ca l led  " d i s r e g a r d  for t h e  laws imposed by s o c i e t y  and  t h e  

c r i m i n a l  j us t i ce  sys tem.  'I 

I n  i t s  o p i n i o n ,  t h e  F i r s t  D i s t r i c t  spoke o f  t h e  e x i s t e n c e  of 

a n  " adequa te  f a c t u a l  bas i s"  €or t h e  d e p a r t u r e ,  namely t h a t  a con- 

d i t i o n  o f  P e t i t i o n e r ' s  bond,  upon h i s  release from i n c a r c e r a t i o n ,  

was t h a t  h e  n o t  l e a v e  h i s  f a t h e r ' s  r e s i d e n c e  e x c e p t  w h i l e  

working.  I n s o f a r  as  t h i s  g round  a c t u a l l y  p u n i s h e s  P e t i t i o n e r  for  

v i o l a t i o n  of t h e  c o n d i t i o n s  of h i s  bond, s u c h  b a s i s  also 

c o n f l i c t s ,  by i n f e r e n c e ,  w i t h  other  d e c i s i o n s  of t h e  Second and 
0 

F i f t h  Districts,  as w e l l  as t h e  F i r s t  i t s e l f .  P e t i t  i o n e r  

b e l i e v e s  s u c h  ground is no d i f f e r e n t  from t h e  cases d e a l i n g  w i t h  

a d e f e n d a n t ' s  f a i l u r e  t o  a p p e a r  i n  C o u r t ,  which a lso  i s  presu- 

mably a v i o l a t i o n  of t h e  c o n d i t i o n s  of h i s  bond and/or  release. 

A d i s c u s s i o n  of  t h i s  o c c u r s  i n  Monti  v .  S ta te ,  480 So.2d 223 

( F l a .  5 t h  DCA 1 9 8 5 ) .  I n  t h a t  case, t h e  F i f t h  Dis t r ic t  p o i n t e d  

o u t  t h a t  t h e  F i r s t  and  Second D i s t r i c t s  had h e l d  t h a t  a f a i l u r e  

t o  appear, s t a n d i n g  a l o n e  i s  an  i n s u f f i c i e n t  b a s i s  for departure,  

c i t i n g  Parker v. S t a t e ,  465 So.2d 1 3 6 1  ( F l a .  1st DCA 1985)  and 

W i l l i a m s  v .  S ta te  471  So.2d 201  ( F l a .  2nd DCA 1 9 8 5 ) .  The  F i f t h  

ECA chose t o  c o n c u r ,  e x p l a i n i n g  t h a t  a f a i l u r e  t o  appear amounts  

t o  a c r i m i n a l  c o n t e n t .  I t  went on t o  p o i n t  o u t ,  however,  t h a t  i n  
- 7- 
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M o n t i ' s  case, n o  c o n v i c t i o n  had been o b t a i n e d  for c r i m i n a l  con- 0 
tempt, a n d  Rule 3 .701(d )  (11) c l e a r l y  rejects  d e v i a t i o n  from t h e  

g u i d e l i n e s  based  upon crimes f o r  which d e f e n d a n t  h a s  n o t  been 

c o n v i c t e d .  P e t i t i o n e r  u r g e s ,  t h e r e f o r e ,  t h a t  there  i s  f u r t h e r  

c o n f l i c t  of t h e  i n s t a n t  o p i n i o n  w i t h  Monti:  i f  P e t i t i o n e r  t r u l y  

had v i o l a t e d  t h e  c o n d i t i o n s  of h i s  bond, a s  h e l d  by t h e  t r i a l  

c o u r t ,  t h e n  s u c h  conduc t  would amount t o  a separate crime of  cr i-  

m i n a l  con tempt ,  f o r  w h i c h  crime n o  c o n v i c t i o n  had been o b t a i n e d .  

L i k e w i s e ,  R u l e  3 .701(d )  (11) p r o s c r i b e s  t h e  use o f  t h a t  f a c t o r  on 

which  t o  base i t s  d e p a r t u r e .  

I t  i s  also n o t e d  t h a t ,  a l t h o u g h  t h e  F i r s t  D i s t r i c t  had before 

i t  t h e  t r i a l  c o u r t ' s  e x p l i c i t  g round  of  " r e c e n t  release from pr i-  

s o n "  t h e  C o u r t  d e c l i n e d  t o  pass upon t h a t  ground,  e v e n  though 

there  i s  p r e c e d e n t  i n  t h e  area. I t  does seem, however,  t h a t  t h e  

C o u r t  seemed i n f l u e n c e d  by t h e  " r e c e n t  release" argument  s i n c e  i t  

0 

made r e f e r e n c e  t o  " o f f e n s e s  canmit ted s h o r t l y  a f t e r  h i s  release", 

w h i l e  n o t  d i r e c t l y  f a c i n g  t h e  i s s u e .  

Ar t i c l e  V, §3(b) ( 3 )  of  t h e  F l o r i d a  C o n s t i t u t i o n  permits t h i s  

C o u r t  t o  e x e r c i s e  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  f o r  t h e  purpose 

of rev iewing  o p i n i o n s  o f  Dis t r ic t  C o u r t s  of Appeal which  

e x p r e s s l y  and  d i r e c t l y  c o n f l i c t  w i t h  each other. T h e  p o i n t  of 

l a w  i n v o l v e d  here is  r e l a t i v e l y  nar row and specif ic ,  y e t  there 

e x i s t s  a p l a i n ,  d i r e c t ,  and  c l e a r l y  a r t i c u l a b l e  c o n f l i c t  among 

t h e  d e c i s i o n s  o f  t h e  F i r s t ,  Second,  T h i r d ,  and  F i f t h  Distr ic t  

C o u r t s  of Appeal i n  t h i s  S t a t e  on  t h e  i s s u e  of whether  " lack of 
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r e g a r d  f o r  t h e  c r i m i n a l  j u s t i c e  sys t em (or s i m i l a r l y- w o r d e d  b a s e s )  

c o n s t i t u t e s  a v a l i d  ground f o r  d e p a r t u r e  from t h e  g u i d e l i n e  sen-  

t e n c i n g  implemented by t h e  F l o r i d a  S t a t u t e s  and R u l e s  o f  C r i m i n a l  

P r o c e d u r e .  

0 
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The o p i n i o n  of t h e  F i r s t  D i s t r i c t  C o u r t  of  Appeal i n  t h e  

i n s t a n t  case c o n f l i c t s  e x p r e s s l y  d i r e c t l y  w i t h  Hendsbee v. S t a t e ,  

497 So.2d 718 ( F l a .  2nd E A  1 9 8 6 ) ;  L e e  v.  S t a t e ,  486 So.2d 709 

( F l a .  5 t h  DCA 1 9 8 6 ) ;  - Medlock v. S t a t e ,  489 So.2d 848 ( F l a .  5 t h  

DCA 1 9 8 6 ) ;  S c o t t  v.  S t a t e ,  488 So.2d 146  ( F l a .  3 r d  DCA 1 9 8 6 ) ;  and 

- Weir v.  S t a t e ,  - 490 So.2d 234 ( F l a .  4 t h  E A  1 9 8 6 ) ;  and  Hendr ix  v. 

-' S t a t e  475 So.2d 1218 ( F l a .  1 9 8 5 ) .  T h i s  C o u r t  h a s  t h e  power 

under  t h e  F l o r i d a  C o n s t i t u t i o n  t o  examine t h e s e  o p i n i o n s  and t h e  

r a t i o n a l e s  advanced  so as t o  d e c i d e  t h e  b e t t e r  r e a s o n i n g .  T h i s  

C o u r t  s h o u l d  asser t  s u c h  j u r i s d i c t i o n  i n  o r d e r  t o  impose some 

u n i f o r m i t y  on  t h i s  p o i n t  of l a w  which seems t o  have  been so 

s u s e p t i b l e  t o  v a r y i n g  i n t e r p r e t a t i o n s  by t h e  Dis t r ic t  C o u r t s  o f  

Appeal. 
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