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STATEMENT OF THE CASE 

Petitioner was indicted by the Grand Jury of Orange County, 

Florida, for first-degree murder, and w a s  charged b y  an 

information with two counts of kidnapping. (R 753,  7, 9- 10) He 

was tried by a jury on April 2 0  through 2 3 ,  1 9 8 7 ,  and found 

guilty of second-degree murder with a deadly weapon and two 

counts of false imprisonment. (R 6 5 5 ,  793,  794)  He appealed his 

judgment and concurrent prison terms totalling twenty-two years 

to the Fifth District Court of Appeal and on December 22, 1988,  

his convictions and sentences were affirmed. Ro.jas v .  State, 1 4  

FLW 29 (Fla. 5th DCA December 22, 1988) .  

Petitioner's notice to invoke this Honorable Court's 

jurisdiction was given on January 20,  1989.  
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STATEMENT OF THE FACTS 

I n  t h e  l a t e  e v e n i n g  o f  O c t o b e r  2 8- 2 9 ,  1 9 8 6 ,  Tammy Howard a n d  

Maria S t e v e r s o n  m e t  P e t i t i o n e r ' s  n e p h e w ,  R i c k y  D e l g a d o ,  a t  a c l u b  

o n  O r a n g e  B l o s s o m  T r a i l  i n  O r l a n d o ,  F l o r i d a ,  a n d  r o d e  w i t h  t h e m  

t o  a s t o r e  o r  w h i t e  b u i l d i n g  i n  E a t o n v i l l e  i n  O r a n g e  C o u n t y ,  

w h e r e  t h e  women s a i d  t h a t  s e v e r a l  b l a c k  men a p p r o a c h e d  t h e  c a r .  

( R  1 7 8 ,  1 7 9 ,  1 8 0 ,  1 8 1 ,  1 8 2 ,  1 9 5 ,  2 1 1 ,  2 1 2 ,  2 1 3 ,  2 1 4 ,  2 3 2 )  T h e y  

s a i d  t h e y  d i d  n o t  h e a r  a n y  c o n v e r s a t i o n  e x c e p t  s o m e o n e ' s  s a y i n g ,  

D o n ' t  r i p  m e  o f f  l i k e  i n  N e w  York ."  ( R  1 8 3 ,  2 1 6 ,  2 1 7 ,  2 3 6 )  ' 1  

P e t i t i o n e r  d r o v e  a w a y  s u d d e n l y ,  t h e y  s a i d ,  w i t h  a b l a c k  man 

h a n g i n g  h a l f  i n  a n d  h a l f  o u t  o f  t h e  v e h i c l e .  ( R  1 8 4 ,  2 1 7 ,  2 1 8 ,  

2 5 6 )  T h e  c a r  s t o p p e d  a b o u t  t w o  b l o c k s  down t h e  r o a d ,  w h e r e  t h e y  

s a i d  P e t i t i o n e r  a n d  t h e  man f o u g h t  o u t s i d e  t h e  ca r  i n  t h e  s t r e e t .  

( R  1 8 5- 1 8 6 ,  2 0 2 ,  2 0 8 ,  2 1 9 ,  2 2 3 ,  2 4 6 )  T h e y  s a i d  a f t e r  P e t i t i o n e r  

h i t  t h e  man a c o u p l e  o f  t i m e s ,  h e  g o t  b a c k  i n  t h e  c a r .  ( R  1 8 6 ,  

1 8 7 ,  2 0 0 ,  2 0 3 ,  2 2 1 )  

A s i x t e e n - y e a r - o l d  c o c a i n e  " r u n n e r "  t e s t i f i e d  t h a t  h e  w a s  

p r e s e n t  a t  t h e  R a i n b o w  C l u b  when James L o r e n z o  R i c h a r d s o n  s o l d  

P e t i t i o n e r  a t w e n t y - d o l l a r  p i e c e  o f  c r a c k  c o c a i n e ,  a n d  when  

P e t i t i o n e r  d i d  n o t  p a y  h i m ,  Mr. R i c h a r d s o n  l e a p e d  i n t o  t h e  c a r  

a n d  g r a b b e d  P e t i t i o n e r ' s  s t e e r i n g  w h e e l .  ( R  2 5 2 ,  2 5 3 ,  2 5 4 ,  2 5 5 ,  

2 9 0 , .  2 9 1 ,  2 9 2 ;  4 5 4 ,  4 5 5 ,  4 5 6 ,  4 5 7 ,  4 5 8 ,  4 7 2 )  

James R i c h a r d s o n  d i e d  f r o m  t w o  s t a b  w o u n d s  t o  h i s  h e a r t  v i a  

o n e  c h e s t  w o u n d .  ( R  3 5 6 )  No o n e  saw P e t i t i o n e r  s t a b  M r .  

R i c h a r d s o n ,  a n d  n o  o n e  saw, o r  e v e r  f o u n d ,  a k n i f e .  ( R  1 8 7 ,  2 0 0 ,  

2 2 4 ,  2 4 0 ,  2 6 1 ,  2 8 6 ,  3 2 4 ,  3 5 8 ,  3 9 0 ,  4 0 0 ,  4 6 1 )  

0 
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SUMMARY OF ARGUMENT 

A s  a c k n o w l e d g e d  b y  t h e  D i s t r i c t  C o u r t  i n  i t s  o p i n i o n  h e r e i n ,  

t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n  i s  i n  d i r e c t  a n d  e x p r e s s  c o n f l i c t  

w i t h  W a l k e r  v .  S t a t e ,  5 2 0  S o . 2 d  6 0 6  ( F l a .  1st D C A  1 9 8 7 ) ,  a n d  

S p a z i a n o  v .  S t a t e ,  5 2 2  S o . 2 d  5 2 5  ( F l a .  2d  D C A  1 9 8 8 ) .  T h e  

d e c i s i o n  i s  a l s o  i n  d i r e c t  a n d  e x p r e s s  c o n f l i c t  w i t h  A l e j o  v .  

S t a t e ,  4 8 3  S o . 2 d  1 1 7  ( F l a .  2d D C A  1 9 8 6 ) ;  a n d  O r t a g u s  v .  S t a t e ,  

500 S o . 2 d  1 3 6 7  ( F l a .  1st  D C A  1 9 8 7 ) .  
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ARGUMENT 

THE DISTRICT COURT OF APPEAL'S 
DECISION DIRECTLY AND EXPRESSLY 
CONFLICTS WITH THE DECISIONS IN 
WALKER v .  STATE, 520  So.2d 606 (Fla. 
1st DCA 1987); SPAZIANO v .  STATE, 
5 2 2  So.2d 525  (Fla. 2d DCA 1988); 
ALEJO v. STATE, 483 So.2d 117 (Fla. 
2d DCA 1986); AND ORTAGUS v .  STATE, 
500 So.2d 1367 (Fla. 1st DCA 1987). 

At Petitioner's trial for murder, the trial court instructed 

the jury b y  reading t h e  s t a n d a r d  j u r y  i n s t r u c t i o n  o n  

manslaughter: 

THE COURT: . . . .  
I n  connection with the accusa- 

tion of murder in the first degree, 
murder in the first degree includes 
the lesser crimes of murder in the 
second degree, murder in the third 
degree, and manslaughter, all of 
which are unlawful. 

A killing that is excusable or 
was committed by the lawful use-- 
excuse me, by the use of justifiable 
deadly force is lawful. 

I f  y o u  f i n d  J a m e s  Lorenzo 
Richardson was killed by Joey Luis 
Rojas, you will then consider the 
c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  
killing in deciding if the killing 
was murder in the first degree or 
was murder in the second degree, or 
whether the killing was excusable or 
resulted from justifiable use of 
deadly force. 

The killing of a human being is 
justifiable homicide and lawful if 
necessarily done while resisting an 
attempt to murder or commit a felony 
upon the defendant, or to commit a 
felony in any dwelling house in 
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w h i c h  t h e  d e f e n d a n t  may  h a v e  b e e n  a t  
t h e  t i m e  o f  t h e  k i l l i n g .  

T h e  k i l l i n g  o f  a human b e i n g  i s  
e x c u s a b l e  a n d ,  t h e r e f o r e ,  l a w f u l  
when c o m m i t t e d  by a c c i d e n t  a n d  m i s -  
f o r t u n e  i n  d o i n g  a n y  l a w f u l  a c t  b y  
l a w f u l  m e a n s  w i t h  u s u a l  o r d i n a r y  
c a u t i o n ,  a n d  w i t h o u t  a n y  u n l a w f u l  
i n t e n t ,  o r  by a c c i d e n t  o r  m i s f o r t u n e  
i n  t h e  h e a t  o f  p a s s i o n  u p o n  a n y  
s u d d e n  a n d  s u f f i c i e n t  p r o v o c a t i o n ,  
o r  u p o n  a s u d d e n  c o m b a t  w i t h o u t  a n y  
d a n g e r o u s  weapon  b e i n g  u s e d ,  a n d  n o t  
d o n e  i n  a c r u e l  o r  u n u s u a l  m a n n e r .  

( R  6 2 9- 6 3 0 ,  7 9 7 )  

Af te r  d e f i n i n g  f i r s t - d e g r e e  m u r d e r  a n d  s e c o n d - d e g r e e  m u r d e r ,  

t h e  t r i a l  c o u r t  r e a d :  

THE COURT: B e f o r e  you  c a n  f i n d  
t h e  d e f e n d a n t  g u i l t y  o f  m a n s l a u g h -  
t e r ,  t h e  S t a t e  m u s t  p r o v e  t h e  
f o l l o w i n g  t w o  e l e m e n t s  b e y o n d  a 
r e a s o n a b l e  d o u b t :  

O n e ,  t h a t  J a m e s  L o r e n z o  
R i c h a r d s o n  i s  d e a d .  

S e c o n d l y ,  t h a t  h i s  d e a t h  w a s  
c a u s e d  b y  t h e  a c t ,  p r o c u r e m e n t  o r  
c u l p a b l e  n e g l i g e n c e  o f  J o e y  L u i s  
Ro j a s .  

I w i l l  d e f i n e  c u l p a b l e  n e g l i -  
g e n c e  f o r  y o u .  U n d e r  t h e  l a w  e a c h  
o f  u s  h a s  a d u t y  t o  a c t  r e a s o n a b l y  
t o w a r d s  o t h e r s .  I f  t h e r e  i s  a 
v i o l a t i o n  o f  t h a t  d u t y  w i t h o u t  a n y  
c o n s c i o u s  i n t e n t i o n  t o  h a r m  t h a t  
v i o l a t i o n  i s  r e f e r r e d  t o  a s  n e g l i -  
g e n c e .  

C u l p a b l e  n e g l i g e n c e  i s  m o r e  
t h a n  a f a i l u r e  t o  p e r f o r m  t h a t  d u t y  
o r  m o r e  t h a n  a f a i l u r e  t o  u s e  
o r d i n a r y  c a r e  f o r  o t h e r s .  F o r  
n e g l i g e n c e  t o  b e  c a l l e d  c u l p a b l e  
n e g l i g e n c e  i t  m u s t  b e  g r o s s  a n d  

5 



f l a g r a n t ,  

T h e  n e g l i g e n c e  m u s t  b e  
c o m m i t t e d  w i t h  u t t e r  d i s r e g a r d  f o r  
t h e  s a f e t y  o f  o t h e r s .  C u l p a b l e  
n e g l i g e n c e  i s  c o n s c i o u s l y  d o i n g  a n  
a c t  o r  f o l l o w i n g  a c o u r s e  o f  c o n d u c t  
t h a t  t h e  d e f e n d a n t  m u s t  h a v e  k n o w n  
o r  r e a s o n a b l y  s h o u l d  h a v e  known w a s  
l i k e l y  t o  c a u s e  d e a t h  o r  g r e a t  
b o d i l y  i n j u r y .  

( R  6 3 2- 6 3 3 ,  800) 

I t  h a s  b e e n  h e l d  t h a t  f a i l u r e  t o  i n c l u d e  f u l l  d e f i n i t i o n s  o f  

j u s t i f i a b l e  a n d  e x c u s a b l e  h o m i c i d e  a n d  c u l p a b l e  n e g l i g e n c e  a s  

p a r t  o f  t h e  i n s t r u c t i o n  on  m a n s l a u g h t e r  i s  f u n d a m e n t a l  e r r o r .  I n  

A l e j o  v .  S t a t e ,  4 8 3  S o . 2 d  1 1 7  ( F l a .  2d D C A  1 9 8 6 ) ,  t h e  D i s t r i c t  

C o u r t  r e i t e r a t e d  t h a t  a n  i n s t r u c t i o n  d e f i n i n g  j u s t i f i a b l e  a n d  

e x c u s a b l e  h o m i c i d e  i s  n e c e s s a r y  t o  p r o v i d e  a c o m p l e t e  i n s t r u c t i o n  

o n  t h e  c r i m e  o f  m a n s l a u g h t e r ,  a n d  t h a t  t h e  c o u r t ' s  f a i l u r e  i n  a 
t h a t  c a se  t o  g i v e  a c o m p l e t e  i n s t r u c t i o n  w a s  r e v e r s i b l e  e r r o r ,  

n o t w i t h s t a n d i n g  d e f e n s e  c o u n s e l ' s  f a i l u r e  t o  make a t i m e l y  o b j e c -  

t i o n .  A l e j o  w a s  c o n v i c t e d  o f  s e c o n d - d e g r e e  m u r d e r .  T h e  F i r s t  

D i s t r i c t  C o u r t  o f  i n  O r t a g u s  v .  S t a t e ,  500 S o . 2 d  1 3 6 7  

( F l a .  1st DCA 1 9 8 7 ) ,  made i t  c l e a r  t h a t  t h e  c o m p l e t e  d e f i n i t i o n  

o f  e x c u s a b l e  o r  j u s t i f i a b l e  h o m i c i d e  m u s t  b e  g i v e n  " as  p a r t "  o f  

t h e  i n s t r u c t i o n  on  m a n s l a u g h t e r :  

F l o r i d a  c o u r t s  h a v e  c o n-  
s i s t e n t l y  h e l d ,  s t a r t i n g  w i t h  H e d g e s  
v .  S t a t e ,  1 7 2  So .2d  8 2 4  ( F l a .  1 9 6 5 ) ,  
t h a t  w h e n  a t r i a l  c o u r t  g i v e s  a n  
i n s t r u c t i o n  o n  m a n s l a u g h t e r  i t  i s  
r e v e r s i b l e  e r r o r  f o r  t h e  c o u r t  t o  
f a i l  t o  g i v e  a n  i n s t r u c t i o n  o n  
j u s t i f i a b l e  a n d  e x c u s a b l e  h o m i c i d e .  
[ C i t a t i o n s  o m i t t e d . ]  T h e r e f o r e ,  w e  
a r e  c a l l e d  u p o n  t o  d e t e r m i n e  w h e t h e r  
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t h e  t r i a l  c o u r t ' s  s u m m a r y  
d e f i n i t i o n s  o n  e x c u s a b l e  a n d  
j u s t i f i a b l e  h o m i c i d e  g i v e n  a t  t h e  
b e g i n n i n g  o f  t h e  j u r y  i n s t r u c t i o n s ,  
a n d  n o t  i n  c o n n e c t i o n  w i t h  t h e  
i n s t r u c t i o n  o n  m a n s l a u g h t e r ,  
s a t i s f i e d  t h i s  f u n d a m e n t a l  
o b l i g a t i o n .  We f i n d  i t  d i d  n o t .  

_- I d  ' 500 S o . 2 d  a t  1 3 7 0 .  I n  O r t a g u s ,  t h e  j u r y  r e c e i v e d  t h e  same 

d e f i n i t i o n  o f  m a n s l a u g h t e r  a s  d i d  P e t i t i o n e r ' s  j u r y ,  p l u s  "a 

b r i e f  a n d  g e n e r a l  d e f i n i t i o n  o f  e x c u s a b l e  a n d  j u s t i f i a b l e  

h o m i c i d e  . I '  - I d . ,  500 S o . 2 d  a t  1 3 6 9 .  The  O r t a g u s  C o u r t  f o u n d  

t h a t  t h e  i n c o m p l e t e  m a n s l a u g h t e r  i n s t r u c t i o n  

. . , f a i l e d  t o  c o v e r  m a t e r i a l  
e l e m e n t s  o f  t h e  o f f e n s e ,  m a k i n p  t h e  
i n s t r u c t i o n  n e c e s s a r i l v  m i s l e a d i n g  
a n d  p r e - j u d i c i a l  t o  t h e  a c c u s e d .  
[ C i t a t i o n s  o m i t t e d . ] [ E m p h a s i s  
s u p p l i e d . ]  

I d . ,  500 S o . 2 d  a t  1 3 7 0 .  - 
I n  W a l k e r  v .  S t a t e ,  520 So .2d  6 0 6  ( F l a .  1st D C A  1 9 8 7 ) ,  t h e  

d e f e n d a n t  was c o n v i c t e d  o f  s e c o n d - d e g r e e  m u r d e r .  A d i f f e r e n t  

p a n e l  o f  D i s t r i c t  J u d g e s  r e l i e d  u p o n  t h e  h o l d i n g  i n  O r t a g u s  t h a t :  

. . . e v e n  t h o u g h  t h e  j u r y  w a s  g i v e n  
a n  a b b r e v i a t e d  i n s t r u c t i o n  o n  
j u s t i f i a b l e  a n d  e x c u s a b l e  h o m i c i d e  
a t  t h e  b e g i n n i n g  o f  t h e  h o m i c i d e  
i n s t r u c t i o n s ,  i t  w a s  r e v e r s i b l e  
e r r o r  n o t  t o  r e a d  t h e  j u s t i f i a b l e  
a n d  e x c u s a b l e  h o m i c i d e  d e f e n s e s  i n  
t h e i r  e n t i r e t y  c o n t e m p o r a n e o u s l y  
w i t h  t h e  m a n s l a u g h t e r  i n s t r u c t i o n  
g i v e n  l a t e r .  O r t a g u s  a t  1 3 7 0 .  T h i s  
i s  b e c a u s e  m a n s l a u g h t e r  i s  a 
r e s i d u a l  o f f e n s e ,  d e f i n e d  by  w h a t  i t  
i s  n o t .  - S e e  K e l s e y  v .  S t a t e ,  4 1 0  
S o . 2 d  9 8 8  ( F l a .  1st D C A  1 9 8 2 ) .  Con- 
s e q u e n t l y ,  t h e  f a i l u r e  t o  f u l l y  
i n s t r u c t  o n  t h e  a p p l i c a b l e  d e f e n s e s  
r e s u l t s  i n  o m i t t i n g  m a t e r i a l  e l e -  
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ments of the offense, which is 
n e c e s s a r i l y  m i s l e a d i n g  a n d  
p r e j u d i c i a l  t o  t h e  a c c u s e d .  
[Citations omitted.] [ E m p h a s i s  
supplied.] 

In this case, the District Court acknowledged that the First 

and Second District Courts of Appeal have held that the failure 

to fully instruct a jury on justifiable and excusable homicide, 

as part o f  and contemporaneous with a n  i n s t r u c t i o n  o n  

manslaughter, is fundamental and reversible error where the 

defendant is convicted o f  second-degree murder. Walker, supra; 

Spaziano, supra; Ortagus, supra. The District Court, however, 

relied on the Third District Court o f  Appeal's decision in Garcia 

v .  State, 13 F.L.W. 2350 (Fla. 3d DCA October 28, 1988), that the 

failure to give a complete manslaughter manslaughter instruction 

was harmless error and not fundamental error. In the instant 

case, the District Court said: 

W e  r e a l i z e  t h i s  opinion is in 
c o n f l i c t  w i t h  W a l k e r ,  s u p r a ;  
Spaziano, supra (as modified by 
Tobey [ v. State, 13 F.L.W. 2541 
(Fla. 2d DCA Nov. 18, 1988)l). 

Because, as the District Court acknowledged, the decision 

herein is in direct and express conflict with other District 

Courts' decisions on the same question of law, this Honorable 

Court should exercise its discretionary jurisdiction and resolve 

the conflict. 
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CONCLUSION 

F o r  t h e  r e a s o n s  e x p r e s s e d  h e r e i n ,  P e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h a t  t h i s  H o n o r a b l e  C o u r t  e x e r c i s e  i t s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  a n d  r e v i e w  t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n  i n  t h i s  

c a u s e .  
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