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STATEMENT OF THE FACTS AND THE CASE 

This  ca se  a rose  o u t  of a shoot ing  i n c i d e n t  which took p l a c e  

on October 2 1 ,  1 9 8 5 ;  i n  which t h e  P l a i n t i f f  Mark Bai ley  broke 

i n t o  h i s  mother ' s  house and had a c o n f r o n t a t i o n  wi th  h i s  former 

s t e p  f a t h e r  Edward Marsha l l ,  which r e s u l t e d  i n  M r .  Ba i ley  be ing  

s h o t .  I t  was undisputed,  t h a t  Marshal l  in tended  t o  s t r i k e  and 

h i t  Ba i ley  and t h a t  when he swung a t  M r .  Ba i ley  wi th  an automat ic  

p i s t o l  i n  h i s  hand, t h e  gun discharged and Bai ley  s u s t a i n e d  a 

s e r i o u s  gun s h o t  wound t o  t h e  stomach. 

Marsha l l ' s  i n s u r e r ,  S t a t e  Farm, f i l e d  a Dec la ra tory  Judgment 

a c t i o n .  Based on t h e  undisputed f a c t s  t h a t  Marshal l  in tended  t o  

s t r i k e  and h i t  Ba i ley ,  S t a t e  Farm moved f o r  a Summary Judgment 

under i t s  p o l i c y  exc lus ion ,  a s s e r t i n g  t h a t  i t s  coverage d i d  no t  

apply t o  bod i ly  i n j u r y  o r  p rope r ty  damage which i s  "expected o r  

* 

in tended  by t h e  insured ."  A f t e r  t h e  Hearing on t h e  Summary 

Judgment Motion, where a l l  t h e  r e l e v a n t  caselaw and M r .  

Mar sha l l ' s  own test imony w a s  cons idered  by t h e  c o u r t ;  a Summary 

Judgment w a s  en t e r ed  i n  favor  of S t a t e  Farm,  f i n d i n g  t h a t  t h e  

i n j u r y  s u f f e r e d  by Bai ley  w a s  excluded from Sta te  Fa rm ' s  

coverage,  and S ta te  Farm had no du ty  t o  defend.  The Summary 

Judgment was c o r r e c t  a s  a m a t t e r  of l a w  and must be r e i n s t a t e d .  

A t  t h e  Summary Judgment hea r ing  t h e  t r i a l  c o u r t  appeared 

concerned only wi th  t h e  f a c t  t h a t  Marshal l  was a l l e g e d l y  a c t i n g  

i n  s e l f- de fense ,  when Bai ley  was s h o t  and ques t ioned  whether t h e  

* S t a t e  Farm defended Marshal l ,  under a r e s e r v a t i o n  of  
r i g h t s ,  and a t  t r i a l  t h e  j u r y  found t h a t  Marshal l  committed an 
i n t e n t i o n a l  a s s a u l t  and b a t t e r y  and was - n o t  a c t i n g  i n  
s e l f- de fense  when he s h o t  Bai ley.  
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insurance  coverage should apply (H 1 3 ) .  S ta te  Farm c i t e d  t o  

Clemmons v. American S t a t e s ,  sup ra ,  which he ld  t h a t  an in su red ,  

a c t i n g  i n  s e l f- de fense ,  s t i l l  a c t e d  i n t e n t i o n a l l y  and w a s  

excluded from bodi ly  i n j u r y  l i a b i l i t y  coverage ( H  13-14). 

Marshal l  argued t h a t  he in tended  t o  s t r i k e  and - h i t  Ba i ley ,  bu t  he 

d i d  no t  i n t end  any damages o r  harm ( H  1 4 ) .  S t a t e  Farm r e l y i n g  on 

Har t ford  F i r e  Insurance Company v .  Spreen, supra ,  argued t h a t  i n  

Spreen t h e  defendant  s t a t e d  t h a t  he had in tended  t o  s t r i k e  

t h e  p l a i n t i f f ,  b u t  n o t  t o  damage him and t h e  exc lus ionary  c l a u s e  

s t i l l  app l i ed  t o  p rec lude  t h e  i n s u r e r  from having t o  defend o r  

provide coverage i n  t h a t  case (H 1 5 ) .  

The t r i a l  c o u r t  e n t e r e d  Summary Judgment i n  favor  of S ta te  

Farm; s t a t i n g  t h a t  t h e  de t e rmina t ive  l e g a l  q u e s t i o n ,  whether S t a t e  

Farm owed Marshal l  t h e  duty  t o  provide him wi th  a l e g a l  defense  

and indemnif ica t ion  f o r  any judgment e n t e r e d  a g a i n s t  him i n  f a v o r  

of  Ba i ley ,  w a s  t o  be answered i n  t h e  nega t ive .  Marshal l  appealed 

and t h e  Fourth  D i s t r i c t  r eve r sed  t h e  Summary Judgment; ho ld ing  

t h a t  t h e  exc lus ionary  c l a u s e  i n  S ta te  Farm's p o l i c y  d i d  no t  p re-  

c lude  coverage f o r  an a c t  of  s e l f  defense  (A 1-5) .  The D i s t r i c t  

c o u r t  acknowledged c o n f l i c t  between i t s  ho ld ing  and t h e  ho ld ing  

i n  Clemmons. Marshal l ,  778 ;  (A 1- 5) .  S ta te  Farm p e t i t i o n e d  t h i s  

Court f o r  review, t o  r e s o l v e  t h e  c e r t i f i e d  c o n f l i c t .  

SUMMARY OF ARGUMENT 

The Fourth  D i s t r i c t  Court of Appeal has recognized and 

acknowledged d i r e c t  and express  c o n f l i c t  w i t h  i t s  d e c i s i o n  i n  

Marshal l  and the  F i f t h  D i s t r i c t  Court of  Appeal ' s  d e c i s i o n  i n  

Clemmons v.  American S t a t e s  Insurance Company, 4 1 2  So.2d 906 
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( F l a .  5 th  DCA, r ev .  den ied  4 1 9  So.2d 1 1 9 6  ( F l a .  1982) .  

Zlemmons v. American 

S ta te  Farm rel ies upon Har t ford  F i r e  
Insurance Company v.  Spreen,  343 So.2d 6 4 9  
( F l a .  3d DCA 1977 )  and - 

States Insurance Company, 4 1 2  So.2d 906  ( F l a .  
5 t h  D C A ) ,  p e t i t i o n  f o r  rev .  den ied ,  4 1 9  So.2d 
1 1 9 6  ( F l a .  1 -10 l d i n g  982)-.  W e  a g r e e  w i th  t h e  1 
in SDreen. however w e  f i n d  t h e  f ac t s  of 
L' 

Spreen d i s t i n g u i s h a b l e  from t h i s  case. W e  
d i s a g r e e  and acknowledge c o n f l i c t  wi th  the 
hold ing  i n  Clemmons as it a p p l i e s  t o  an  
in su red  who causes  i n j u r y  du r ing  an ac t  of  
s e l f- de fense .  (Emphasis added) 

Marshal l  v. S t a t e  Farm F i r e  & 
Casua l ty  Company, 534 So.2d 7 7 6 ,  
778 ( F l a .  4 t h  DCA 1988);  (A  1-51. 

I t  i s  submit ted t h a t  t h i s  d e c i s i o n  by t h e  Fourth D i s t r i c t  i s  

t h e o r e t i c a l l y  l o g i c a l ,  b u t  i t s  p r a c t i c a l  e f f e c t  i n  t h e  r ea l  world 

would be f a r  d i f f e r e n t ,  and t h a t  i s  why t h e  c o u r t s  have long 

r e j e c t e d  t h i s  a s  t h e  law. 

an a s s a u l t  can c r e a t e  a defense  by t h e  insurance  carr ier  by 

I n  p r a c t i c a l  e f f e c t  a person performing 

c la iming  he d i d  t h e  a s s a u l t  i n  s e l f  defense .  

p r a c t i c a l  e f f e c t  every person performing an  i n t e n t i o n a l  a s s a u l t  

w i l l  be awarded a defense  by h i s  i n su rance  company, simply because 

he w i l l  c l a i m  it was se l f  defense .  This  c e r t a i n l y  d e f e a t s  t h e  

long p o l i c y  of t h e  law a g a i n s t  coverage f o r  i n t e n t i o n a l  ac ts ,  and 

i s  t h e  reason t h e  c o u r t s  of F lo r ida  have long r e j e c t e d  it as t h e  

Therefore  i n  

law of F l o r i d a .  

I n  a d d i t i o n  t h e  ho ld ing  i n  Marshal l  i s  a l s o  i n  d i r e c t  and 

express  c o n f l i c t  wi th  t h e  ho ld ing  i n  Har t ford  F i r e  Insurance 

Company v. Spreen, 343 So.2d 6 4 9  ( F l a .  3d DCA 1 9 7 7 1 ,  which l i k e  

Clemmons, ho lds  t h a t  i f  t h e  i n su red  acts  i n t e n t i o n a l l y  and t h e  

p l a i n t i f f  i s  harmed a s  a r e s u l t ,  t h e r e  i s  no insurance  coverage 

f o r  t h e  i n t e n t i o n a l  ac t .  
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ARGUMENT 

THE DECISION I N  THIS CASE ACKNOWLEDGES THAT ITS 
HOLDING IS I N  EXPRESS AND DIRECT CONFLICT WITH 
CLEMMONS v. AMERICAN STATES; I N  A D D I T I O N  THE 
H O L D I N G  I S  I N  DIRECT AND EXPRESS CONFLICT W I T H  
HARTFORD v.  SPREEN, WHICH CASES HOLD THAT 
INTENTIONAL ACT, EVEN I N  SELF-DEFENSE, IS EXCLUDED 
FROM INSURANCE COVERAGE. 

Th is  d e c i s i o n  would v a s t l y  change t h e  l a w  of F l o r i d a  so t h a t  

assau l te r s  could c r e a t e  a defense  by c la iming  t h e  ac t  w a s  done i n  

s e l f  defense ,  as w a s  po in ted  o u t  i n  t h e  Summary of  Argument 

sec t ion .  

I t  i s  important  t o  remember i n  t h i s  case t h a t  t h e  coverage 

q u e s t i o n  w a s  decided on Summary Judgment, where s u f f i c i e n t  

evidence w a s  p resen ted  t h a t  t h e  i n su red  d i d  n o t  ac t  i n  s e l f  

defense .  This  evidence w a s  l a t e r  s u b s t a n t i a t e d  by t h e  j u r y ’ s  

Verd i c t  f i n d i n g  t h a t  t h e  i n su red  committed an i n t e n t i o n a l  a s s a u l t  

and b a t t e r y ,  which r e s u l t e d  i n  t h e  shoo t ing  o f  Mark Ba i l ey .  

However, t h e  Fourth  D i s t r i c t  he ld  t h a t  whi le  it w a s  undisputed 

t h a t  t h e  i n su red  Marshal l  a c t e d  i n t e n t i o n a l l y ,  because he a l l e g e d  

t h a t  he w a s  defending h imse l f ,  he was n o t  precluded from 

in su rance  coverage under t h e  p o l i c y  p rov i s ion  which excludes  

coverage f o r  “bod i ly  i n j u r y  e i t h e r  expected or  in tended from t h e  

s t andpo in t  of t h e  i n s u r e d “ .  The D i s t r i c t  C o u r t  recognized t h a t  

i t s  ho ld ing  i s  i n  d i r e c t  and exp res s  c o n f l i c t  w i t h  t h a t  i n  

Clemmons; which upheld t h e  exc lus iona ry  p rov i s ion  f i n d i n g  no 

coverage f o r  an i n t e n t i o n a l  a c t ,  whether o r  n o t  committed i n  s e l f  

defense .  It  i s  r e s p e c t f u l l y  submit ted t h a t  t h i s  C o u r t  has  

j u r i s d i c t i o n  t o  r e s o l v e  t h e  c o n f l i c t  and under w e l l  e s t a b l i s h e d  

r u l e s  f o r  c o n s t r u c t i o n  of  i n su rance  con t rac t s ,  t h e  p l a i n  and 
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unambiguous language o f  t h e  S ta te  Farm p o l i c y  should be upheld t o  

exclude coverage f o r  t h e  i n s u r e d ' s  i n t e n t i o n a l  a c t .  - See, R ige l  

v. Nat iona l  Casua l ty  Company, 7 6  So.2d 285 ( F l a .  1954) ;  

Excelseior  Insurance Company v. Pimona P a r k  B a r  and Package 

S t o r e ,  69  So.2d 938 ( F l a .  1 9 7 9 ) .  

The t r i a l  c o u r t  reques ted  case l a w  t h a t  upheld t h e  

exc lus ionary  c l a u s e  i n  an in su rance  p o l i c y ,  when t h e  insured  

a c t e d  i n  s e l f- de fense  and S t a t e  Farm p re sen ted  t h e  d e f i n i t i v e  

case on t h i s  i s s u e ;  Clemmons v .  American S t a t e s ,  supra .  

The defendant  i n  Clemmons w a s  accos ted  by some s t r a n g e r s  a t  

a shoot ing  range.  The defendant  s h o t  t h e  p l a i n t i f f ,  a s  he w a s  

e n t e r i n g  t h e  de fendan t ' s  c a r  t o  r e load  a shotgun,  t h a t  he had taken 

from t h e  defendant .  T h e  p l a i n t i f f ' s  es ta te  f i l e d  a l a w s u i t  a g a i n s t  

t h e  defendant  and h i s  i n s u r e r  p l ed  as  an a f f i r m a t i v e  defense  t h a t  

t h e  p o l i c y  excluded coverage as t o  "bodi ly  i n j u r y  e i ther  expected 

o r  in tended from t h e  s t a n d p o i n t  of  t h e  insured" .  The defendant  

t e s t i f i e d  t h a t  he be l i eved  t h a t  t h e  shotgun he ld  by t h e  p l a i n t i f f  

was loaded and t h a t  when he s h o t  t h e  p l a i n t i f f ,  he in tended  no t  

t o  k i l l  him b u t  t o  merely p reven t  t h e  p l a i n t i f f  from shoot ing  him 

wi th  t h e  shotgun. The t r i a l  c o u r t  e n t e r e d  a v e r d i c t  f o r  t h e  

i n s u r e r ,  American S t a t e s ,  ho ld ing  t h a t  under t h e  f a c t s ,  as  a 

matter of l a w ,  t h e  p l a i n t i f f ' s  dea th  w a s  caused by an i n t e n t i o n a l  

a c t  w i t h i n  t h e  meaning of t h e  p o l i c y  exc lus ion .  

a f f i rmed t h e  t r i a l  c o u r t ' s  d e c i s i o n ,  s t a t i n g  t h a t  i n j u r i e s  

The F i f t h  D i s t r i c t  

i n f l i c t e d  by an in su red  a c t i n g  i n  necessary  se l f- de fense ,  w e r e  

" i n t e n t i o n a l "  i n j u r i e s  w i th in  t h e  meaning of  t h e  p rov i s ions  of 

t h e  l i a b i l i t y  p o l i c y ,  which excluded coverage f o r  bod i ly  i n j u r i e s  
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" in tended  from t h e  s t a n d p o i n t  o f  t h e  i n su red" .  Clemmons, 910 .  

The a p p e l l a t e  c o u r t  noted t h a t  i n  dec id ing  t h e  i s s u e  it was 

no t  r e a l l y  con t rove r t ed  t h a t  t h e  defendant  w a s  a c t i n g  i n  

necessary  se l f- de fense  and t h e r e f o r e  t h e  c o u r t  assumed t h a t  he 

w a s  a c t i n g  i n  se l f- defense .  Therefore  t h e  remaining coverage 

q u e s t i o n  w a s  one s t r i c t l y  of l a w .  S i m i l a r l y  i n  t h e  p r e s e n t  ca se  

assuming a l l  t h e  f a c t s  i n  t h e  l i g h t  most f avo rab le  t o  t h e  

non-moving p a r t y ,  M r .  Marsha l l ,  he a c t e d  i n  s e l f- de fense  when he 

swung a t  M r .  Ba i ley  wi th  t h e  i n t e n t  t o  s t r i k e  o r  h i t  him, w i t h  

t h e  gun i n  h i s  hand. A s  a d i r e c t  r e s u l t  of Marsha l l ' s  a t t empt  t o  

s t r i k e  t h e  P l a i n t i f f ,  t h e  gun d i scharged  and t h e  P l a i n t i f f  w a s  

s h o t .  It  i s  i r r e l e v a n t  t h a t  Marshal l  d i d  n o t  i n t end  t o  shoot  

Ba i ley ,  s i n c e  it was c lear  t h a t  he had t h e  i n t e n t  t o  s t r i k e  and 

harm him, even though he d i d  n o t  f o r e s e e  t h e  e x t e n t  o r  type  of 

i n j u r i e s  s u f f e r e d  by Bai ley .  Spreen, supra .  

The F i f t h  D i s t r i c t  i n  Clemmons, found - no coverage i n  t h e  

s e l f- de fense  s i t u a t i o n  r e l y i n g  upon Colonia l  L i f e  and Accident 

Insurance Company v. Cooper, 378 So.2d 806  ( F l a .  3d DCA 

1979)(where  t h e  c o u r t  s t a t e d  t h a t  when an in su red  in t ends  t o  

cause  an i n j u r y ,  t h e  r e s u l t  of h i s  a c t i o n  does n o t  c o n s t i t u t e  an 

a c c i d e n t ,  even i f  t h e  damage i s  m o r e  s eve re  t han  he wished t o  

a n t i c i p a t e ) ;  and Har t ford  v. Spreen,  sup ra ,  (where t h e  i n su red  

s t r u c k  t h e  v i c t i m  no t  i n t end ing  t h e  eye i n j u r y  s u f f e r e d  by t h e  

p l a i n t i f f ) .  The F i f t h  D i s t r i c t  noted t h a t  coverage has  never 

been found under t h e  exc lus iona ry  c l a u s e ,  where t h e  i n s u r e d ' s  

w a s  d e l i b e r a t e l y  designed t o  cause  harm t o  t h e  i n j u r e d  p a r t y .  

Clemmons, 909 .  

a c t  
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I n  a d d i t i o n  t h e  c o u r t  r e l i e d  upon Etcher  v. B l i t c h ,  381 

So.2d 1 1 1 9  (F la .  1st DCA 1 9 7 9 ) ;  where a f t e r  an a l t e r c a t i o n  

between t w o  d r i v e r s ,  E tcher ,  on f o o t ,  a t t a c k e d  B l i t c h ' s  v e h i c l e  

w i th  B l i t c h  i n  it. B l i t c h  po in ted  a r evo lve r  a t  Etcher  

i n t end ing ,  he s a i d ,  t o  f r i g h t e n  Etcher  by shoot ing  a t  t h e  window 

g l a s s .  Never the less  t h e  c o u r t  he ld  t h a t  B l i t c h ' s  act  i n  shoot ing  

Etcher  was " i n  law i n t e n t i o n a l ,  no t  n e g l i g e n t . "  Therefore  even 

if Marshal l  only  in tended  t o  p i s to l- whip  Bai ley ,  as opposed t o  

a c t u a l l y  shoot ing  him, t h e  end r e s u l t  i s  t h e  same i n  t h a t  

Marshal l  undisputedly  in tended  t o  h i t  and harm Bai ley.  

The Clemmons c o u r t  then  goes on t o  compare Draffen v .  

A l l s t a t e  In s .  Co., 4 0 7  So.2d 1063 ( F l a .  2d DCA 1981) (where, t o  

avoid apprehension,  t h e  defendant  d i r e c t e d  deadly f o r c e  towards 

t h e  p l a i n t i f f )  w i th  t h e  a c t i o n s  of  t h e  defendant  i n  Clemmons, 

where t h e  i n su red  innocen t ly  a c t i n g  i n  good f a i t h  r e l u c t a n t l y  

d i r e c t e d  deadly f o r c e  toward t h e  agg res so r ,  on ly  i n  necessary  and 

j u s t i f i e d  s e l f- de fense .  The c o u r t  noted t h a t  t h e s e  are t h e  

extremes of t h e  l e g a l  comparisons b u t  t h a t  t h e  ca ses  are 

analogous.  I n  both  cases t h e  i n su red  a c t e d  f o r  a s p e c i f i c  

u l t i m a t e  purpose or motive: Draffen t o  avoid be ing  caught ,  

Leeper, t h e  defendant  i n  Clemmons, t o  avoid harm t o  h imse l f .  

Each defendant  found himself  i n  a dilemma and had t o  make a 

choice  between i n f l i c t i n g  i n j u r y  on ano the r  o r  n o t  ach iev ing  h i s  

u l t i m a t e  d e s i r e .  Each made a d e c i s i o n  and decided t o  i n f l i c t  

i n j u r y  r a t h e r  t han  s u f f e r  t h e  a l t e r n a t i v e  presen ted .  Without 

regard  t o  t h e  d i f f e r e n c e  between t h e  two defendants ,  moral ly  and 

under c r imina l  l a w  concepts ,  when each i n t e n t i o n a l l y  caused 
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bod i ly  i n j u r i  s t o  n t h  ach a c t e d  w i t h i n  t h e i r  i n su rance  

p o l i c y  exc lus ions ,  no twi ths tanding  t h e  u l t i m a t e  purpose o f  each: 

Draffen t o  avoid being caught ,  Leeper t o  avoid harm t o  h imse l f .  

Notwithstanding t h e  d i f f e r e n t  o b j e c t i v e s  of  each of t h e  

defendants ,  each ac t ed  wi th  t h e  i n t e n t  t o  harm t h e  p l a i n t i f f .  

Therefore  t h e  a c t i o n s  f e l l  w i th in  t h e  exc lus iona ry  c l a u s e  of t h e  

p o l i c y  and no coverage w a s  a v a i l a b l e .  Clemmons, 909- 910.  

D i r e c t l y  on p o i n t  i s  Har t ford  v .  Spreen,  sup ra ,  a case 

handled by undersigned counsel .  A s  Bai ley d i d  below, t h e  

p l a i n t i f f  f i l e d  an a c t i o n  f o r  bo th  a s s a u l t  and b a t t e r y ,  and 

negl igence.  The i n s u r e d ' s  p o l i c y  wi th  Har t ford  excluded coverage 

f o r  "bodi ly  i n j u r y  and p rope r ty  damages which i s  e i t h e r  expected 

o r  in tended from t h e  s t a n d  p o i n t  o f  t h e  insured" .  Spreen, 650. 

The Third  D i s t r i c t  s t a t e d  t h a t  t h e  l a w  i s  w e l l  s e t t l e d  t h a t  t h e r e  

can be no coverage under an insurance  p o l i c y  which i n s u r e s  

a g a i n s t  an " acc iden t "  where " t h e  i n s u r e d ' s  wrongful  ac t  

complained of  i s  i n t e n t i o n a l l y  d i r e c t e d  s p e c i f i c a l l y  toward t h e  

person i n j u r e d  by such act" .  Spreen,  651, c i t i n g ,  Grange M u t u a l  

Casual ty  C o .  v .  Thomas, 3 0 1  So.2d 158, 159 ( F l a .  2d DCA 1 9 7 4 ) .  

Spreen was a t  a p a r t y  when somebody made a nas ty  remark 

about h i s  wi fe .  Spreen walked s i x  t o  n ine  paces t o  where t h e  

p l a i n t i f f  King was s t and ing ,  and took a swing wi th  h i s  r i g h t  f i s t  

a t  King. Spreen s t r u c k  King i n  t h e  area of  h i s  l e f t  eye,  caus ing  

a blow o u t  f r a c t u r e  of t h e  o r b i t a l  f l o o r  o f  t h e  eye. By 

d e p o s i t i o n  and a f f i d a v i t  Spreen s t a t e d  t h a t  he in tended t o  s t r i k e  

King i n  t h e  f ace ,  b u t  no t  t o  damage King 's  f a c e  o r  eye. H e  

f u r t h e r  s t a t e d  t h a t  he w a s  r e a c t i n g  t o  what he regarded t o  be a 
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crude and vu lgar  remark about  h i s  wife .  A l l  p a r t i e s  moved f o r  

summary judgments and t h e  t r i a l  c o u r t  e n t e r e d  a summary judgment 

a g a i n s t  Har t ford  on t h e  coverage i s s u e .  

T h e  a p p e l l a t e  c o u r t  r eve r sed ,  as no case had eve r  found 

coverage under such an exc lus ion ,  when t h e  i n s u r e d ' s  ac t  w a s  

d e l i b e r a t e l y  designed t o  cause  harm t o  t h e  i n j u r e d  p a r t y ;  and 

a s s a u l t  and b a t t e r y  could n o t  be cons idered  t o  be an "acc iden t "  

covered under t h e  Har t ford  po l i cy .  Spreen,  6 5 1 .  

Spreen asserted t h a t  w h i l e  he in tended  t o  h i t  King he d i d  so 

on t h e  spu r  of t h e  moment and d i d  n o t  f o r e s e e  t h e  e x t e n t  of King's  

i n j u r y  and t h e r e f o r e  d i d  n o t  i n t end  them. The c o u r t  found 

f o r e s e e a b i l i t y  i r r e l e v a n t  t o  t h e  coverage q u e s t i o n ,  a s  t h e  s o l e  

i s s u e  w a s  whether Spreen in tended  t o  i n f l i c t  any harm on King. 

The c o u r t  he ld  t h a t  Spreen c l e a r l y  in tended  t o  do so and t h e  f a c t  

t h a t  he d i d  no t  f o r e s e e  o r  i n t end  t h e  e x t e n t  of  t h e  harm 

i n f l i c t e d  d i d  n o t  conve r t  t h e  admit ted a s s a u l t  and b a t t e r y  i n t o  

an "acc iden t " .  

The d e c i s i o n  i n  Spreen i s  d i r e c t l y  on p o i n t  and it i s  clear 

t h a t  n o t  only  i s  t h e r e  no coverage under S t a t e  Fa rm ' s  p o l i c y  i n  

t h e  p r e s e n t  case, b u t  t h a t  t h e  a c t i o n s  of Marshal l ,  which 

amounted t o  an a s s a u l t  and b a t t e r y ,  cannot  be cons t rued  a s  

anyth ing  o t h e r  than  i n t e n t i o n a l  and t h e r e f o r e  cannot be 

n e g l i g e n t ,  and t h e r e  i s  no du ty  t o  defend.  

I n  t h e  p r e s e n t  case Marshal l  t e s t i f i e d  t h a t  he placed t h e  

gun f l a t  i n  h i s  hand and swung a t  Bai ley.  H e  t e s t i f i e d  t h a t  h e  

t r i e d  t o  s t r i k e  o r  h i t  Ba i ley  wi th  t h e  gun. H e  t e s t i f i e d  t h a t  he 

w a s  t r y i n g  t o  s t r ike  some p a r t  of B a i l e y ' s  body. F l o r i d a  l a w  has 
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clearly held that where the insured acts intentionally, and the 

act amounts to assault and battery, this cannot be construed as 

negligence, and Summary Judgment was properly entered in favor of 

State Farm. 

CONCLUSION 

The Fourth District has recognized that its holding in 

Marshall is in direct and express conflict with the holding in 

Clemmons, it is also in conflict with the holding in Spreen and 

it is respectfully submitted that this Court has jurisdiction to 

resolve the conflict between these decisions. 

Law Offices o 
RICHARD A. SHERMAN, P.A. 
Suite 102  N Justice Building 
524 South Andrews Avenue 
Fort Lauderdale, FL 3 3 3 0 1  
( 3 0 5 )  525- 5885 - Broward 
( 3 0 5 )  940- 7557 - Dade 
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