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PRELIMINARY STATEMENT 

T h e  p e t i t i o n e r  was t h e  a p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t  of 

Appeal. She was t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  S n e  w i l l  be  

r e f e r r e d  t o  a s  p e t i t i o n e r  a n d  by name i n  t h i s  b r i e f .  

A t t a c h e d  here to  a r e  conformed copies o f  t h e  p o r t i o n s  of t h e  

r e c o r d  deemed n e c e s s a r y  t o  re f lec t  j u r i s d i c t i o n  i n  t h e  C o u r t .  

STATEMENT OF THE CASE 

T h i s  i s  a p e t i t i o n  t o  r e v i e w  a d e c i s i o n  o f  t h e  D i s t r i c t  

C o u r t  of Appeal, F o u r t h  D i s t r i c t ,  i s s u e d  October 2 6 ,  1 9 8 8  ( A - 1 ) .  

A t i m e l y  m o t i o n  f o r  r e h e a r i n g  was f i l e d  a n d  d e n i e d  by t h e  d i s -  

t r i c t  c o u r t  o n  J a n u a r y  1 8 ,  1989  (A- 2) .  Notice t o  i n v o k e  d i s c r e -  

t i o n a r y  j u r i s d i c t i o n  was f i l e d ,  and  r e v i e w  is s o u g h t  based upon 

e x p r e s s  a n d  d i r e c t  c o n f l i c t  of d e c i s i o n s  u p o n  t h e  same q u e s t i o n  

of l a w .  

I n  N a z a r i o  V .  S t a t e ,  t h e  d e c i s i o n  below, t h e  d i s t r i c t  c o u r t  

b y  a d i v i d e d  o p i n i o n  h e l d  t h a t  c o n s e n t  g i v e n  by a p a s s e n g e r  o n  a 

common c a r r i e r  t o  i n s p e c t  l u g g a g e  a l s o  a u t h o r i z e d  t h e  l a w  e n f o r -  

cement  o f f i ce r  t o  poke a hole  i n  a p a c k a g e ,  which was wrapped a n d  

i t s  c o n t e n t s  c o u l d  n o t  b e  s e e n ,  t h a t  was c o n t a i n e d  i n s i d e  t h e  

l u g g a g e  ( A - 1 ,  p a g e  2 ) .  The  D i s t r i c t  C o u r t  of Appeal re l ied  upon 

i t s  e a r l i e r  d e c i s i o n  i n  S t a t e  V .  Warg in ,  4 1 8  So.2d 1 2 6 1  ( F l a .  4 t h  

D C A  1 9 8 2 ) .  A d i s s e n t i n g  o p i n i o n  e x p r e s s e d  t h e  v i ew  t h a t  it w a s  

u n r e a s o n a b l e  t o  c o n c l u d e  t h a t  a r e a s o n a b l e  p e r s o n  u n d e r  s u c h  

c i r c u m s t a n c e s  w o u l d  h a v e  f e l t  f r e e  t o  l e a v e  b e c a u s e  t h e  p e r s o n  

would h a v e  had t o  l e a v e  a b u s  t r a v e l i n g  t o  a n o t h e r  s t a t e ,  move 
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. 

a r o u n d  a p o l i c e  o f f i c e r  s t a n d i n g  o v e r  h e r  a n d  walk off  t h e  b u s  

i n t o  a s t r a n g e  community a t h o u s a n d  miles f rom h e r  home. 

E x p r e s s  a n d  d i r e c t  c o n f l i c t  i s  a s s e r t e d  o n  two g r o u n d s .  

F i r s t ,  t h e  r e l i a n c e  upon S t a t e  v.  Wargin ,  s u p r a ,  i s  i n  d i r e c t  a n d  

e x p r e s s  c o n f l i c t  w i t h  a d e c i s i o n  of t h i s  C o u r t .  

Second ,  e x p r e s s  a n d  d i r e c t  c o n f l i c t  ex is t s  a s  t o  w h e t h e r  t h e  

c o n s e n t  t o  search need be shown by o n l y  t h e  g r e a t e r  w e i g h t  of t h e  

e v i d e n c e  i n s t e a d  by c lear  a n d  c o n v i n c i n g  e v i d e n c e .  T h e  k i n d  of 

c i r c u m s t a n c e s  i n  t h e  p r e s e n t  case h a v e  b e e n  h e l d  by other  c o u r t s  

t o  r e q u i r e  proof by  c lear  a n d  c o n v i n c i n g  e v i d e n c e  when a p e r s o n  

i s  d e  f a c t o  s e i z e d  a n d  d e t a i n e d  a t  t h e  t i m e  " c o n s e n t "  i s  ob- 

t a i n e d .  On t h i s  g round  e x p r e s s  and  d i r ec t  c o n f l i c t  of d e c i s i o n s  

a l s o  p r o v i d e s  j u r i s d i c t i o n  t o  r e v i e w  t h e  d e c i s i o n  below. 
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STATEMENT O F  THE FACTS 

T h e  f a c t s  a s  set f o r t h  i n  t h e  m a j o r i t y  o p i n i o n  below a r e  a s  

f o l l o w s  ( A- 1 ,  p a g e  1- 3 ) :  

T h e  d e f e n d a n t  was c o n v i c t e d  o f  t r a f f i c -  
k i n g  i n  c o c a i n e .  T h e  t r i a l  c o u r t  d e n i e d  h e r  
m o t i o n  t o  s u p p r e s s  e v i d e n c e  o b t a i n e d  i n  t h e  
search o f  h e r  l u g g a g e  w h i l e  s h e  was a p a s s e n g e r  
o n  a Greyhound b u s .  S h e r i f f ' s  d e p u t i e s  b o a r d e d  
t h e  b u s  w h i l e  it was s topped  a t  t h e  t e r m i n a l .  
A f t e r  s p e a k i n g  w i t h  s e v e r a l  p a s s e n g e r s ,  t h e y  
c o n v e r s e d  w i t h  t h e  d e f e n d a n t .  1 

T h e  d e p u t i e s '  t e s t i m o n y  was t h a t  t h e  
d e f e n d a n t  r e s p o n d e d  a f f i r m a t i v e l y  when a s k e d  if 
s h e  wou ld  speak w i t h  them. The  d e f e n d a n t  w a s  
a d v i s e d  of t h e i r  i d e n t i t y  a n d  p u r p o s e .  T h e  
d e p u t i e s  d i d  n o t  b l o c k  h e r  e x i t  a n d  s h e  was 
t o l d  t h a t  s h e  had a r i g h t  t o  r e f u s e  c o n s e n t  t o  
s ea rch  h e r  l u g g a g e .  When a s k e d  i f  s h e  would 
c o n s e n t ,  s h e  d i d  so, i d e n t i f y i n g  h e r  l u g g a g e  a s  
o n e  b a g  a b o v e  h e r  head a n d  o n e  b e t w e e n  h e r  
f e e t .  She handed t h e  l a t t e r  bag t o  t h e  d e p u t y ,  
who u n c o v e r e d  a p a c k a g e  w r a p p e d  i n  p l a s t i c  
tape. T h e  d e p u t y  t e s t i f i e d  t h a t  h e  h a d  s e e n  
p a c k a g e s  wrapped i n  t h i s  manner o n  h u n d r e d s  of 
o c c a s i o n s ,  and  based o n  n i s  e x p e r i e n c e ,  h e  h a d  
r e a s o n  t o  D e l i e v e  i t  c o n t a i n e d  c o c a i n e .  H e  
poked a hole  i n  t h e  p a c k a g e  a n d  h i s  s u s p i c i o n  
was c o n f i r m e d .  A t  n o  p o i n t  d i d  t h e  d e f e n d a n t  
w i t h d r a w  o r  seek t o  l i m i t  h e r  c o n s e n t .  

T h e  d e f e n d a n t  d e n i e d  g i v i n g  h e r  c o n s e n t  
t o  t h e  search a n d  b e i n g  t o l d  s h e  c o u l d  r e f u s e  
t h e  o f f i c e r s '  r e q u e s t .  However, s h e  d i d  s i g n  a 
" c o n s e n t  t o  search" f o r m  acknowledg ing  t h a t  s h e  
n a d  g i v e n  c o n s e n t  t o  t h e  search, a n d  t h a t  s h e  
had b e e n  i n f o r m e d  o f  h e r  r i g h t  t o  r e f u s e .  

T h e  t r i a l  c o u r t  made t h e  f o l l o w i n g  
f i n d i n g s :  t he r e  was a l a w f u l  e n c o u n t e r ;  t h e r e  
was n o  s t o p ;  n o r  d e t e n t i o n  p r i o r  t o  d i s c o v e r y  
o f  t h e  c o n t r a b a n d ;  t h e  d e f e n d a n t  was o n e  of 
many people on  t h e  b u s  t h e  o f f i ce r s  spoke w i t h ;  
a n d  a r e a s o n a b l e  p e r s o n  w o u l d  n o t  h a v e  f e l t  
d e t a i n e d .  H e  a l s o  f o u n d  t h a t  no weapons were 
b r a n d i s h e d  a n d  t h a t  t h e  o f f i c e r s  h a d  p o l i t e l y  
a s k e d  t h e  d e f e n d a n t  i f  s h e  w o u l d  speak  w i t h  
t h e m .  T h e  c o u r t  s t a t e d  t h a t  h e  h a d  w e i g h e d  
c r e d i b i l i t y  a n d  c o n c l u d e d  t h a t  c o n s e n t  t o  
search had b e e n  f r e e l y  and  v o l u n t a r i l y  g i v e n .  
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. 

T h e  t r i a l  c o u r t  a p p l i e d  t h e  c o r r e c t  
s t a n d a r d  o f  p r o o f  i n  c o n c l u d i n g ,  a f t e r  d e t e r -  
m i n i n g  t h a t  t h e r e  had  b e e n  no  u n l a w f u l  d e t e n-  
t i o n ,  t h a t  t h e  s t a t e  h a d  s u f f i c i e n t l y  p r o v e n  
c o n s e n t  by t h e  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  

T h e  d e f e n d a n t  i s  S p a n i s h  s p e a k i n g ,  b u t  o n e  of 
t h e  d e p u t i e s  i s  f l u e n t  i n  S p a n i s h ,  which  is h i s  
n a t i v e  t o n g u e .  A f t e r  t h e  i n i t i a l  c o n t a c t ,  a l l  
c o m m u n i c a t i o n s  were i n  S p a n i s h .  W e  do n o t  
c o n s i d e r  t h i s  a n  i s s u e  i n  t h i s  case. See S t a t e  
v .  S a n t a m a r i a ,  464 S o . 2 d  1 9 7  ( F l a .  3d  DCA 
1 9 8 5 ) ;  Restrepo v .  S t a t e ,  438 So.2d 76 ( F l a .  3d 
DCA 1 9 8 3 ) .  

C o n c e r n i n g  t h e  a d d i t i o n a l  i s s u e  r e s o l v e d  b y  t h e  d i s t r i c t  

c o u r t ,  w h e t h e r  t h e  c o n s e n t  t o  s e a r c h  t h e  l u g g a g e  i n c l u d e d  t h e  

r i g h t  t o  o p e n  a n d  i n s p e c t  c l o s e d  c o n t a i n e r s  found  t h e r e i n ,  t h e  

d i s t r i c t  c o u r t  r e s o l v e d  t h i s  q u e s t i o n  a s  f o l l o w s  ( A - 1 ,  p a g e  4 ) :  

D e f e n d a n t  a l s o  c o n t e n d s  t h a t  a n y  c o n s e n t  
t o  s e a r c h  t h e  l u g g a g e  d i d  n o t  i n c l u d e  a s e a r c h  
o f  i t s  c o n t e n t s .  However, w e  c o n c l u d e  t h a t  t h e  
t r i a l  c o u r t  d i d  n o t  err i n  d e t e r m i n i n g  t h a t  t h e  
c o n s e n t  d i d  e x t e n d  t o  a n  e x a m i n a t i o n  o f  t h e  
p a c k a g e .  - S e e  S t a t e  v .  Warg in ,  418 So.2d 1 2 6 1  
( F l a .  4 t h  DCA 1 9 8 2 ) ;  Rosa v .  S t a t e ,  508 So.2d 
5 4 6  ( F l a .  3d D C A ) ,  r e v .  d e n i e d ,  515 So.2d 230 
( F l a .  1 9 8 7 ) ;  Palmer v .  S t a t e ,  467  So.2d 1 0 6 3  
( F l a .  3d DCA 1 9 8 5 ) .  S e e  a l s o  U n i t e d  S t a t e s  v .  
d h i t e ,  706  F.2d 8 0 6  ( 7 t h m .  1 9 8 3 ) .  W e  a l s o  
n o t e  t h a t  t h e  v a l i d i t y  o f  t h e  s e a r c h  o f  t h e  
c o n t a i n e r  i n  t h i s  case is e v e n  f u r t h e r  b u t t r e s -  
s e d  b y  t h e  t e s t i m o n y  t h a t  t h e  p a c k a g e  w a s  
r e a d i l y  r e c o g n i z e d  a s  t h e  t y p e  commonly u sed  t o  
t r a n s p o r t  c o c a i n e .  S e e a  B u r k e  V .  S t a t e ,  465 
So.2d 1337  ( F l a .  5 t h  D T 1 9 8 5 ) .  
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SUMMARY OF ARGUMENT 

Direct and  e x p r e s s  c o n f l i c t  i s  shown by t h e  d i s t r i c t  c o u r t ' s  

r e l i a n c e  u p o n  W a r g i n  w h i c h  t h i s  C o u r t  d i s a p p r o v e d  i n  Wells. 

J u r i s d i c t i o n  e x i s t s  on  t h i s  i s s u e .  

A s e c o n d  i s s u e  a l s o  based o n  c o n f l i c t  c o n c e r n s  t h e  b u r d e n  of 

proof of v o l u n t a r y  c o n s e n t  t o  s e a r c h .  The  p r e p o n d e r a n c e  s t a n d a r d  

h a s  b e e n  r e j e c t e d  i n  a n a l o g o u s  cases t h u s  r e f l e c t i n g  e x p r e s s  and  

d i r e c t  c o n f l i c t  o n  t h i s  s e c o n d  i s s u e  p r e s e n t e d .  

ARGUMENT 

POINT I 

WHETHER H E L I A N C E  UPON STATE v.  WARGIN FOR THE 
E X T E N T  O F  A C O N S E N T  S E A R C H  E X P R E S S L Y  AND 
DIRECTLY CONFLICTS W I T H  STATE v .  WELLS, WHEREIN 
T H I S  COURT D I S A P P R O V E D  O F  S A I D  R A T I O N A L E  I N  
WARGIN? 

T h e  d e c i s i o n  i n  t h i s  case  a p p r o v e d  t h e  d e s t r u c t i o n  of a 

wrapped c o n t a i n e r  i n s i d e  of a s u i t c a s e ,  b a s e d  u p o n  c o n s e n t  t o  

search t h e  s u i t c a s e .  T h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  c i t ed  t o  

S t a t e  v. W a r g i n ,  418  So.2d  1 2 6 1  ( F l a .  4 t h  DCA 1 9 8 2 ) .  T h e  c o u r t  

e x p r e s s l y  h e l d  t h a t  t h e  t r i a l  c o u r t  d i d  n o t  err i n  d e t e r m i n i n g  

t h a t  t h e  c o n s e n t  t o  search t h e  l u g g a g e  e x t e n d e d  t o  a n  e x a m i n a t i o n  

of a wrapped p a c k a g e  c o n t a i n e d  i n  t h e  s u i t c a s e .  

T h i s  C o u r t  i n  S t a t e  v .  Wells, 1 3  F.L.W. 6 8 6  ( F l a .  December 

1, 1 9 8 8 ) ,  h e l d  t h a t  a c o n s e n t  sea rch  d o e s  n o t  a u t o m a t i c a l l y  

e x t e n d  t o  o p e n i n g  sealed c o n t a i n e r s  c o n t a i n e d  w i t h i n  t h e  a r e a  t o  

b e  s e a r c h e d .  T h i s  C o u r t  d i s t i n g u i s h e d  c o n s e n t  s ea rches  from 
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probab le  c a u s e  s ea rches  and  d i s a p p r o v e d  t h e  o p i n i o n  i n  S t a t e  v.  

. 

Wargin ,  s u p r a ,  t o  t h e  e x t e n t  t h a t  it c o n f l i c t e d  w i t h  t h e  d e c i s i o n  

i n  Wells. 

I n  Wells  t h i s  C o u r t  e x p r e s s l y  n o t e d  w i t h  a p p r o v a l  s e v e r a l  

cases .  Among t h e m  was Major v .  S t a t e ,  389 So.2d 1 2 0 3  ( F l a .  3d 

DCA 1 9 8 0 ) ,  where c o n s e n t  by a d e f e n d a n t  for a n  o f f i c e r  t o  look i n  

a t o t e  bag a t  t h e  a i r p o r t  d i d  n o t  e x t e n d  t o  t h e  o f f i c e r  i n s p e c t -  

i n g  t h e  c o n t e n t s  o f  a closed c o n t a i n e r ,  t h e r e i n  a n a s a l  i n h a l e r ,  

i n s i d e  t h e  t o t e  bag.  I n  Luxenburg v. S t a t e ,  384 So.2d 7 4 2  ( F l a .  

1s t  DCA 1 9 8 0 ) ,  t h e  o p e n i n g  o f  a v e h i c l e  t o  a n  a g r i c u l t u r a l  

i n s p e c t o r  d i d  n o t  a u t h o r i z e  t h e  o f f i ce r  t o  s l i t  o p e n  a bag w i t h  a 

k n i f e  t o  i n s p e c t  t h e  c o n t e n t s  of t h e  b a g .  T h e s e ,  a n d  o t h e r  

cases ,  were r e f e r r e d  t o  i n  Wells a s  a n  example  of t h e  p r i n c i p l e  

a d o p t e d  by t h e  c o u r t  i n  Wells. 

T h i s  C o u r t  h a s  j u r i s d i c t i o n .  The  c o u r t ' s  r e l i a n c e  upon t h e  

c o n s e n t  sea rch  u n d e r  t h e  W a r g i n  r a t i o n a l e  i s  i n  d i r e c t  a n d  

e x p r e s s  c o n f l i c t  w i t h  t h i s  C o u r t ' s  d e c i s i o n  i n  Wells. 

The  court  i n  i t s  f i n a l  s e n t e n c e  i n  t h e  d e c i s i o n  below made a 

n o t e  of i t s  o b s e r v a t i o n  t h a t  t h e  v a l i d i t y  of t h e  s e a r c h  " i s  e v e n  

f u r t h e r  b u t t r e s s e d  by t h e  t e s t i m o n y  t h a t  t h e  p a c k a g e  was r e a d i l y  

r e c o g n i z e d  a s  t h e  t y p e  commonly u s e d  t o  t r a n s p o r t  c o c a i n e . "  ( A - 1 ,  

p a g e  4 ) .  Howeve r ,  t h e  d e c i s i o n  of t h e  c o u r t  below r e v i e w e d  a 

r u l i n g  o n  t h e  e x t e n t  o f  t h e  c o n s e n t  b y  M s .  N a z a r i o .  The  q u e s t i o n  

p robab l e  c a u s e  was n o t  t h e  i s s u e .  T h e  d i s t r i c t  c o u r t  made no  

e x p r e s s  f i n d i n g  of probable c a u s e .  T h i s  i s  n o t  a d e q u a t e  a s  a n  

a l t e r n a t e  g r o u n d  f o r  t h e  d e c i s i o n .  E a r l i e r  i n  t h e  d e c i s i o n  t h e  

d i s t r i c t  c o u r t  made c lear  t h a t  a f t e r  t h e  o f f i c e r  poked a h o l e  i n  
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t h e  p a c k a g e  " h i s  s u s p i c i o n  w a s  c o n f i r m e d , "  t h u s  showing c l e a r l y  

t h a t  h i s  r e a s o n  t o  s u s p e c t  t h e  c o n t e n t s  of t h e  p a c k a g e  f e l l  s h o r t  

of p r o b a b l e  c a u s e  n e c e s s a r y  t o  c o n d u c t  a non- consensua l  w a r r a n t-  

less search of t h e  package .  

On t h i s  g r o u n d  p e t i t i o n e r  r e q u e s t s  t h e  c o u r t  t o  a c c e p t  

j u r i s d i c t i o n  t o  r e v i e w  t h e  d e c i s i o n  below w h i c h  res ts  u p o n  t h e  

c o n s e n t  i s s u e  a n d  i s  i n  d i r e c t  a n d  e x p r e s s  c o n f l i c t  w i t h  t h i s  

C o u r t ' s  d e c i s i o n  i n  S t a t e  v.  Wells, s u p r a .  
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POINT I1 

N H E T H E K  T H E  D E C I S I O N  EXPRESSLY AND D I R E C T L Y  
- C O N F L I C T S  W I T H  THE D E C I S I O N  I N  ACOSTA v. STATE 

C O N C E R N I N G  WHETHER SPECIAL CIHCUNSTANCES 
R E Q U I R E  T H E  V O L U N T A K I N E S S  OF CONSENT TO BE 
MEASURED BY THE CLEAR AND CONVINCING STANDARD? 

The  d i s t r i c t  c o u r t  below app l i ed  t h e  g r e a t e r  w e i g h t  of t h e  

e v i d e n c e  s t a n d a r d ,  t h e  p r e p o n d e r a n c e  t e s t ,  i n  r e v i e w i n g  t h e  t r i a l  

c o u r t ' s  d e t e r m i n a t i o n  o f  whe the r  c o n s e n t  t o  s ea rch  p e t i t i o n e r ' s  

l u g g a g e  had been  v o l u n t a r i l y  g i v e n .  T h e  t r i a l  c o u r t  u t i l i z e d  t h e  

p r e p o n d e r a n c e  s t a n d a r d ,  a n d  t h e  d i s t r i c t  c o u r t  a p p r o v e d  s a i d  

s t a n d a r d  a s  t h e  correct  s t a n d a r d  of p r o o f  based upon t h e  d i s t r i c t  

c o u r t  a p p r o v a l  o f  t h e  f i n d i n g  t h a t  t h e r e  h a d  b e e n  n o  u n l a w f u l  

d e t e n t i o n .  

The  c o u r t  a l s o  n o t e d  t h a t  p e t i t i o n e r  is  S p a n i s h- s p e a k i n g  b u t  

t h a t  o n e  of t h e  d e p u t i e s ,  who was f l u e n t  i n  S p a n i s h ,  c o n d u c t e d  

c o m m u n i c a t i o n s  w i t h  p e t i t i o n e r  i n  S p a n i s h  a f t e r  t h e  i n i t i a l  

e n c o u n t e r .  T h e  c o u r t  t h u s  d i d  n o t  c o n s i d e r  t h i s  t o  be a n  i s s u e  

i n  t h e  case i n  i t s  r e v i e w  of t h e  c o n s e n t  i s s u e .  

T h e  d e c i s i o n  d i r e c t l y  a n d  e x p r e s s l y  c o n f l i c t s  w i t h  Acosta v .  

S t a t e ,  519  So.2d 658  ( F l a .  1st DCA 1988), where  t h e  c o u r t  h e l d  

t h a t  t h e  c l e a r  a n d  c o n v i n c i n g  s t a n d a r d  of p r o o f  f o r  v o l u n t a r i -  

n e s s  mus t  be m e t  by t h e  s t a t e  when s p e c i a l  c i r c u m s t a n c e s  e x i s t ,  

a l t h o u g h  n o  p o l i c e  m i s c o n d u c t  precedes  t h e  c o n s e n t .  S p e c i a l  

c i r c u m s t a n c e s  found  i n  Acosta i n c l u d e d  t h e  f a c t  t h a t  t h e  a c c u s e d  

i n  t h a t  c a se  h a d  b e e n  i n  t h e  U n i t e d  S t a t e s  fo r  o n l y  three  y e a r s  

and  had d i f f i c u l t y  communica t ing  i n  E n g l i s h .  N o  i n t e r p r e t e r  was 
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u t i l i z e d  i n  Acosta ,  a n d  i t  was f o u n d  t h a t  t h e  a c c u s e d  may n o t  

h a v e  u n d e r s t o o d  t h e  r i g h t s  b e i n g  waived .  

I n  t h e  p r e s e n t  case t h e  p e t i t i o n e r  d i d  n o t  speak E n g l i s h ,  

a n d  n o  n e u t r a l  i n t e r p r e t e r  was used  b e c a u s e  o n e  of t h e  o f f i ce r s  

s e e k i n g  h e r  c o n s e n t  a l s o  per formed t h e  r o l e  of i n t e r p r e t e r .  

M o r e o v e r ,  s h e  was a p a s s e n g e r  a l r e a d y  i n  t r a n s i t  on  a Greyhound 

bus w h i l e  it  made a s t op  a t  a t e r m i n a l  o n  r o u t e  t o  h e r  d e s t i n a -  

t i o n .  Two o f f i c e r s  stood by w h i l e  s h e  w a s  asked t o  i d e n t i f y  h e r  

l u g g a g e  a n d  c o n s e n t  t o  a search of t h e  l u g g a g e  (A- 1,  p a g e  2 ) .  

C i r c u m s t a n c e s ,  s u c h  a s  a r e  p r e s e n t  i n  t h i s  case ,  t e n d  t o  

e v o k e  a c q u i e s c e n c e  a n d  were h e l d  i n  Acosta t o  r e q u i r e  appl ica-  

t i o n  of t h e  c l e a r  a n d  c o n v i n c i n g  s t a n d a r d .  Direc t  a n d  e x p r e s s  

c o n f l i c t  j u r i s d i c t i o n  e x i s t s  o n  t h i s  i s s u e  a l so .  
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. 

CONCLUSION 

W h e r e f o r e ,  p e t i t i o n e r  s u b m i t s  t h a t  t h i s  C o u r t  h a s  j u r i s d i c -  

t i o n  on  e a c h  of t h e  g r o u n d s  s e t  f o r t h  a b o v e  a n d  t h a t  t h e  C o u r t  

s h o u l d  e x e r c i s e  j u r i s d i c t i o n  t o  review t h e  d e c i s i o n  be low a n d  to 

o r d e r  t o  c l a r i f y  a n d  resolve b o t h  issues o f  l a w  p r e s e n t e d  h e r e i n .  
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