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PRELIMINARY STATEMENT 

T h e  p e t i t i o n e r  was t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t  a n d  

a p p e l l a n t  i n  t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal .  S h e  w i l l  be  

referred t o  as p e t i t i o n e r  and by name i n  t h i s  b r i e f .  

T h e  record o n  appea l  i s  b o u n d  i n  f o u r  v o l u m e s  w h i c h  a r e  

c o n s e c u t i v e l y  n u m b e r e d .  A l l  r e f e r e n c e s  t o  t h e  record on  appeal 

w i l l  be by t h e  symbol "R" f o l l o w e d  by t h e  appropriate  p a g e  number 

i n  p a r e n t h e s e s .  

. 

F 
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. 
STATEMENT OF THE CASE 

M s .  N a z a r i o  was c h a r g e d  by a n  i n f o r m a t i o n  f i l e d  i n  Broward 

C o u n t y  w i t h  o n e  c o u n t  of t r a f f i c k i n g  i n  c o c a i n e  by  b e i n g  i n  

p o s s e s s i o n  of a n  amount i n  e x c e s s  of 400 grams  (R-444). T r i a l  by 

j u r y  was h e l d ,  a n d  a v e r d i c t  was r e t u r n e d  f i n d i n g  M s .  N a z a r i o  

g u i l t y  as c h a r g e d  (R-451). The t r i a l  c o u r t  a d j u d i c a t e d  h e r  t o  b e  

g u i l t y  a n d  s e n t e n c e d  h e r  t o  t h e  minimum m a n d a t o r y  term of 15 

y e a r s  i m p r i s o n m e n t  w i t h  c r e d i t  f o r  t i m e  s e r v e d .  T h e  c o u r t  

imposed t h e  manda to ry  f i n e  (R-453). Notice of appeal was t i m e l y  

f i l e d  f rom e n t r y  o f  t h e  judgment  and s e n t e n c e  (R-457). 

P r i o r  t o  t r i a l  M s .  N a z a r i o  f i l e d  a m o t i o n  t o  s u p p r e s s  

p h y s i c a l  e v i d e n c e  (R-446-448). I n  t h e  m o t i o n  Ms. N a z a r i o  a l l e g e d  

t h a t  s h e  w a s  a p a s s e n g e r  on  a Greyhound Bus which s h e  had b o a r d e d  

i n  M i a m i .  D u r i n g  a s c h e d u l e d  s t o p  a t  t h e  b u s  s t a t i o n  i n  F t .  

L a u d e r d a l e  s h e  was approached by t w o  Broward S h e r i f f ' s  d e t e c t i v e s  

(R-446). W h i l e  seated o n  t h e  b u s  s h e  was f i r s t  approached by a n  

E n g l i s h  s p e a k i n g  d e t e c t i v e ,  b u t  s i n c e  s h e  spoke S p a n i s h  h e  was 

u n a b l e  t o  communica te  w i t h  h e r  (R-446). A s e c o n d  d e t e c t i v e ,  who 

spoke  S p a n i s h ,  t h e n  approached h e r  a n d ,  f o l l o w i n g  w h a t  t h e  

o f f i c e r  c o n t e n d s  w a s  a v o l u n t a r y  c o n s e n t ,  h e r  l u g g a g e  was 

s e a r c h e d  (R-446-447). The o f f i c e r s  f o u n d  c o c a i n e  i n  a p a c k a g e  

t h a t  s h e  w a s  c a r r y i n g  a n d  s h e  was arrested (R-447). The m o t i o n  

t o  s u p p r e s s  c o n t e n d e d  t h a t  u n d e r  t h e  t o t a l i t y  of t h e  c i r c u m -  

s t a n c e s  t h e  c o n s e n t  was mere a c q u i e s c e n c e  t o  a u t h o r i t y  and t h a t  a 

r e a s o n a b l e  p e r s o n  would n o t  b e l i e v e  t h a t  s h e  w a s  f r e e  t o  l e a v e  a t  

t h e  t ime t h e  o f f i c e r s  were s e e k i n g  p e r m i s s i o n  t o  s ea r ch  h e r  

l u g g a g e  (R-447-448). M s .  N a z a r i o  a l l e g e d  t h a t  h e r  i n a b i l i t y  t o  
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s p e a k  E n g l i s h  a n d  h e r  u n f a m i l i a r i t y  w i t h  l e g a l  p r o c e d u r e s  was 

a n o t h e r  f a c t o r  t h a t  t h e  c o u r t  s h o u l d  c o n s i d e r  ( R- 4 4 8 ) .  M s .  

N a z a r i o  a l s o  a s s e r t e d  t h a t  i n  t h i s  s i t u a t i o n  t h e  s t a t e  w a s  

r e q u i r e d  t o  meet t h e  b u r d e n  o f  p r o v i n g  by  c l e a r  a n d  c o n v i n c i n g  

e v i d e n c e  t h a t  s h e  f r e e l y  and v o l u n t a r i l y  c o n s e n t e d  t o  t h e  s e a r c h  

(R- 448) .  

A h e a r i n g  was h e l d  o n  t h e  m o t i o n  t o  s u p p r e s s  a t  which  t w o  

s h e r i f f ' s  d e t e c t i v e s  t e s t i f i e d  a n d  a t  w h i c h  M s .  N a z a r i o  t e s t i -  

f i e d .  T h e  t r i a l  c o u r t  r u l e d  t h a t  t h e  s t a n d a r d  f o r  t h e  s t a t e  t o  

e s t a b l i s h  c o n s e n t  u n d e r  t h e s e  c i r c u m s t a n c e s  w a s  a mere p r e p o n d e r-  

a n c e  of t h e  e v i d e n c e ,  a n d  t h e  c o u r t  f o u n d  t h a t  c o n s e n t  was 

f r e e l y ,  v o l u n t a r i l y  and  i n t e l l i g e n t l y  g i v e n  u n d e r  t h a t  s t a n d a r d  

( R- 1 0 3- 1 0 4 ) .  T h e  t r i a l  c o u r t  made n o  f i n d i n g  o f  p r o b a b l e  c a u s e  

(R- 103- 04).  

On d i r e c t  a p p e a l  t h e  d i s t r i c t  c o u r t  a f f i r m e d  and h e l d  t h a t  

t h e  c o n s e n t  e x t e n d e d  t o  t h e  i n t r u s i o n  i n t o  t h e  wrapped box i n s i d e  

M s .  N a z a r i o ' s  b a g  ( A p p e n d i x  - A-1-4). The d i s s e n t i n g  j u d g e  was 

of t h e  o p i n i o n  t h a t  t h e  c o n s e n t  was n o t  g e n u i n e  a n d  t h a t  t h e  

c i r c u m s t a n c e s  showed  o n l y  a c q u i e s c e n c e  t o  t h e  a u t h o r i t y  t h e  

o f f i c e r s  d i s p l a y e d  and  t h a t  M s .  Nazar io ' s  " o p p o r t u n i t y "  t o  l e a v e  

t h e  b u s  w a s  n o t  a r e a s o n a b l e  o p t i o n  s i n c e  s h e  was a l o n g  way f rom 

h e r  home and i n  a s t r a n g e  c i t y  (Appendix  - A-4-9). 
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STATEMENT OF THE FACTS 

( a )  The S u p p r e s s i o n  H e a r i n g  

Broward D e t e c t i v e  N o r b e r t o  V i c h o t  t e s t i f i e d  t h a t  h e  was w i t h  

t h e  u n i t  t h a t  worked t h e  b u s e s ,  p l a n e s  and  t r a i n s  making " c o n t a c t  

w i t h  t h e  p u b l i c  a n d  l o o k  f o r  d r u g  c o u r i e r s ,  s m u g g l e r s  a n d  so  

f o r t h "  (R- 53) .  The p u r p o s e  of t h e  u n i t  was t o  s p e a k  t o  t h e  p u b l i c  

i n  g e n e r a l  a n d  a s k  i f  t h e  o f f i c e r s  c o u l d  " s e a r c h  t h e i r  l u g g a g e  

and so f o r t h . "  (R- 53) .  On J u n e  1 7 ,  1986 ,  a t  a b o u t  Q:20 p . m .  h e  

a n d  D e t e c t i v e  Damiano ,  h i s  s u p e r v i s o r ,  were work ing  a t  t h e  F t .  

L a u d e r d a l e  Greyhound Bus S t a t i o n  l o c a t e d  a t  5 1 3  N o r t h e a s t  T h i r d  

S t r e e t ,  B r o w a r d  C o u n t y ,  F l o r i d a  (R- 53- 54) .  They were i n  p l a i n  

c l o t h e s ,  w e a r i n g  j e a n s  a n d  a r e g u l a r  s h i r t  ( R- 9 ) .  E a c h  w a s  

w e a r i n g  a g r e e n  j a c k e t  w i t h  " S h e r i f f "  on  t h e  back  and a s t a r  on  

t h e  f r o n t  (R- 54) .  Weapons were c a r r i e d  u n d e r n e a t h  t h e  s h i r t ,  

b u t  t h e y  were n o t  d i s p l a y e d  o p e n l y  ( K- 9- 1 0 ) .  T h e  o f f i c e r s  

r o u t i n e l y  b o a r d  a l l  n o r t h b o u n d  b u s e s  g o i n g  f r o m  F t .  L a u d e r d a l e  

a n d  make " r a n d o m  c o n t a c t "  w i t h  people  o n  t h e  b u s  i n  o r d e r  t o  

o b t a i n  p e r m i s s i o n  t o  s e a r c h  l u g g a g e  (R- 9- 10).  

O f f i c e r s  b o a r d e d  t h e  b u s  a n d  w e n t  s t r a i g h t  t o  t h e  back  o f  

t h e  b u s  e v e n t u a l l y  c o m i n g  i n  c o n t a c t  w i t h  M s .  D a m a r i s  N a z a r i o  

( R - 5 5 ) .  S h e  w a s  s e a t e d  i n  t h e  window seat  (R- 55) .  The p a s s e n g e r  

seat  n e x t  t o  h e r  was v a c a n t  e x c e p t  f o r  a p i l l o w  ( R - 1 1 )  . Detec- 

t i v e  Damiano  w e n t  u p  t o  h e r ,  i d e n t i f i e d  h i m s e l f  by showing h i s  

badge  and I . D .  c a r d ,  and a s k e d  h e r  i f  s h e  h a d  a m i n u t e  t o  s p e a k  

w i t h  h i m  ( R- 5 5- 5 6 ) .  S h e  d i d  n o t  seem t o  u n d e r s t a n d ,  so Damiano 

c a l l e d  N o r b e r t o  V i c h o t  t o  s p e a k  t o  h e r  i n  S p a n i s h  (R- 56) .  V i c h o t  

h a d  b e e n  b o r n  i n  Cuba  a n d  s p o k e  f l u e n t  S p a n i s h  ( R- 5 6 ) .  M s .  
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c 

N a z a r i o  t e s t i f i e d  a t  t h e  h e a r i n g  t h a t  s h e  was b o r n  i n  P u e r t o  R i c o  

(R- 78) .  She d e n i e d  b e i n g  t o l d  o f  h e r  r i g h t  t o  r e f u s e  t o  a l low 

t h e  s e a r c h  (R-80-81). 

V i c h o t  t e s t i f i e d  t h a t  h e  i d e n t i f i e d  h i m s e l f  t o  h e r  a s  a 

d e p u t y  s h e r i f f  and s t o o d  i n  t h e  i s l e  p a r a l l e l  t o  h e r  s e a t  w i t h  

Damiano b e h i n d  h im (R- 57- 58) .  V i c h o t  d e n i e d  t h a t  h e  w a s  p h y s i-  

c a l l y  b l o c k i n g  h e r  e x i t  i f  s h e  had wan ted  t o  r i s e  a n d  l e a v e  t h e  

b u s  ( R- 5 6 ) .  V i c h o t  s t a t e d  t h a t  h e  s p o k e  w i t h  h e r  i n  a c o n v e r s a-  

t i o n a l  t o n e  a n d  a s k e d  h e r  w h e r e  s h e  was g o i n g  t o  w h i c h  s h e  

r e p l i e d  D e t r o i t ,  M i c h i g a n  (R- 58).  V i c h o t  t h e n  a sked  h e r  i f  s h e  

had any l u g g a g e  and s h e  p o i n t e d  t o  a bag on t h e  o v e r h e a d  l u g g a g e  

r a c k  a n d  t o  a n o t h e r  bag be tween  h e r  l e g s  on  t h e  f l o o r  of t h e  b u s  

(R- 58) .  V i c h o t  e x p l a i n e d  t o  h e r  a b o u t  t h e i r  d u t y  a s  n a r c o t i c s  

o f f i c e r s  ( R- 5 8- 5 9 ) .  H e  e x p l a i n e d  t h a t  t h e r e  was a d r u g  p rob lem 

i n  S o u t h  F l o r i d a  w i t h  i l l e g a l  n a r c o t i c s  b e i n g  t r a n s p o r t e d  i n  

b u s e s  a n d  t h a t  t h e  o f f i c e r s  s e e k  t h e  h e l p  of t h e  p u b l i c  i n  

l e t t i n g  t h e  o f f i c e r s  " s e a r c h  h e r  b a g  w i t h  c o n s e n t , "  a n d  h e  

a d v i s e d  h e r  t h a t  s h e  h a d  a r i g h t  t o  r e f u s e  (R- 59).  V i c h o t  t h e n  

t o l d  h e r  t h a t  h e  wanted t o  s e a r c h  h e r  l u g g a g e  and t h a t  s h e  h a d  a 

r i g h t  t o  r e f u s e  t o  which s h e  s a i d ,  " Y e s ,  i f  you want" i n  S p a n i s h  

(R- 66) .  

D a m i a n o  s a i d  Ms. N a z a r i o  handed t h e  l u g g a g e  w i t h o u t  v e r b a l  

comment (R-15-16): 

B L e t ' s  g o  b a c k  j u s t  a l i t t l e .  Whi le  you 
were s e a r c h i n g  t h e  p i e c e  o f  l u g g a g e  t h a t  s h e  
h a d  r e a c h e d  down b e t w e e n  h e r  l e g s  t o  r e t r i e v e  
a n d  h a n d s  t o  y o u ,  d i d  M i s s  N a z a r i o  e v e r  
i n d i c a t e  t o  you  i n  a p h y s i c a l  way s h e  d i d  n o t  
want you t o  s e a r c h  h e r  p i e c e  o f  l u g g a g e  t o  hand 
t o  you? 
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A N o ,  S i r ,  

MR. REYES: O b j e c t i o n ,  l e a d i n g .  

THE COURT: O v e r r u l e d .  

BY MR, GALLAGHEH: 

Q G o  ahead .  

A When s h e  h a n d e d  t h e  b a g  t o  m e ,  s h e  
s m i l e d ,  or  w i t h  a - l i k e  a f r i e n d l y - t y p e  smile 
a n d  h a n d e d  t h e  b a g  t o  m e  and no  t i m e  make any  
g e s t u r e  t o  m e  or  a n y t h i n g  o t h e r  t h a n  t h a t ,  n o r  
was t h e r e  a n y t h i n g  v e r b a l  s a i d  t o  m e ,  s i r .  

V i c h o t  p l a c e d  t h e  l u g g a g e  f rom t h e  o v e r h e a d  r a c k  on  t h e  sea t  

n e x t  t o  M s .  N a z a r i o  a n d  began  l o o k i n g  t h r o u g h  it by p u t t i n g  h i s  

hand i n s i d e  o f  it (R- 13) .  H e  f ound  no d r u g s  o r  w e a p o n s  ( R- 1 3 ) .  

T h e  b a g  t h a t  had  b e e n  on  t h e  f l o o r  be tween  h e r  l e g s  was g i v e n  t o  

D e t e c t i v e  Damiano who was b e h i n d  V i c h o t ,  and Damiano f o u n d  a box  

w r a p p e d  w i t h  p l a s t i c  t a p e  i n s i d e  o f  it 0 3 - 1 4 ) .  H e  punched  a 

h o l e  i n  t h e  box and  found  c o c a i n e  (R-14). N o  e x p r e s s  c o n s e n t  w a s  

g i v e n  t o  p u n c h  a h o l e  i n  t h e  b o x  ( R- 4 9- 5 0 ) .  Damiano had  s e e n  

c o c a i n e  w r a p p e d  i n  p l a s t i c  o n  h u n d r e d s  of o c c a s i o n s  ( R- 1 4 ) .  

T h e r e  was n o  s u s p i c i o n  o f  M s .  N a z a r i o  p r i o r  t o  t h e  sea rch  

(R- 45- 47).  

M s .  N a z a r i o  w a s  t h e n  a r r e s t e d  and g i v e n  h e r  Miranda  r i g h t s  

( R- 1 6- 1 7 ) .  S h e  was t r a n s p o r t e d  t o  t h e  F t .  Lauderda le- Hol lywood 

I n t e r n a t i o n a l  A i r p o r t  S h e r i f f ' s  O f f i c e  ( R- 1 7 ) .  W h i l e  i n  t h e  

o f f  i c e  s h e  a t  t h a t  t i m e  s i g n e d  a w r i t t e n  p o s t - c o n s e n t  t o  s e a r c h  

fo rm i n d i c a t i n g  t h a t  s h e  had  c o n s e n t e d  t o  t h e  s e a r c h  o n  t h e  b u s  

( R- 1 8 )  , 

D e t e c t i v e  V i c h o t  a d m i t t e d  t h a t  h e  had  n o t  t o l d  h e r  t h a t  s h e  

had  a r i g h t  t o  l e a v e  t h e  b u s  (R- 67) .  
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( b )  The T r i a l  

R o b e r t  H a r r i s o n ,  a n  expert  i n  f o r e n s i c  c h e m i s t r y ,  i d e n t i f i e d  

t h e  s u b s t a n c e  as c o n t a i n i n g  c o c a i n e  and  h a v i n g  a g r o s s  w e i g h t  o f  

1 , 0 0 2 . 1  g rams  (R- 344- 346).  

O f f i c e r s  Damiano and V i c h o t  t e s t i f i e d  t o  t h e  d e t a i l s  o f  t h e  

s e a r c h  and  a r re s t  o f  M s .  N a z a r i o  ( R- 2 4 7- 3 4 1 ) .  T h e s e  f a c t s  a r e  

a l r e a d y  se t  f o r t h  above .  

T h e  s t a t e  r e s t e d  ( R- 3 4 9 ) .  M s .  N a z a r i o  renewed h e r  p r e t r i a l  

m o t i o n s  and a g a i n  a r g u e d  t h a t  t h e  t r i a l  c o u r t  s h o u l d  s u p p r e s s  t h e  

e v i d e n c e  d u e  t o  a n  i n v a l i d  c o n s e n t  t o  s e a r c h  (R- 349) .  The m o t i o n  

was d e n i e d  (R- 349) .  M s .  Nazario moved f o r  judgment  o f  a c q u i t t a l  

o n  t h e  b a s i s  t h a t  t h e  e v i d e n c e  s h o u l d  h a v e  b e e n  s u p p r e s s e d  and 

t h a t  t h e  e v i d e n c e  would t h e r e u p o n  b e  i n s u f f i c i e n t .  T h a t  m o t i o n  

was d e n i e d  (R- 349- 350).  

M s .  N a z a r i o  t e s t i f i e d  i n  h e r  own b e h a l f  and s t a t e d  t h a t  s h e  

w a s  b o r n  i n  P u e r t o  R i c o  and  h a d  l i v e d  i n  D e t r o i t ,  M i c h i g a n  f o r  

t e n  y e a r s  ( R- 3 5 2- 3 5 3 ) .  S h e  was 24 y e a r s  o l d  a n d  a t t e n d e d  two 

y e a r s  o f  s c h o o l i n g  i n  t h i s  c o u n t r y  (R- 367) .  S h e  a t t e n d e d  as much 

as  t h e  e i g h t h  g r a d e  and s p o k e  a m i x t u r e  o f  E n g l i s h  and S p a n i s h  i n ,  

s c h o o l  (R- 367) .  She  l i v e d  w i t h  h e r  m o t h e r  and t w o  c h i l d r e n ,  aged  

e i g h t  a n d  t w o  ( R - 3 5 3 ) .  S h e  was n o t  employed (R- 353) .  She  was 

l i v i n g  on  w e l f a r e  (R- 354) .  A man named R o d o l f o  Moreno i n  Detro i t  

o f f e r e d  h e r  some money i f  s h e  would come t o  M i a m i  and p i c k  up  a 

p a c k a g e  and r e t u r n  it t o  Mich igan  ( R- 3 5 5 ) .  M r .  Moreno  p a i d  f o r  

a n  a i r l i n e  f l i g h t  t o  M i a m i  whe re  s h e  was p i c k e d  up  a t  t h e  a i r p o r t  

and t a k e n  t o  a h o t e l  ( R- 3 5 5 ) .  S h e  w a s  g i v e n  $ 5 0 0  a n d  was t o l d  

t h a t  s h e  w o u l d  r e c e i v e  $ 1 , 0 0 0  when s h e  r e t u r n e d  t o  D e t r o i t  
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( R- 3 5 5- 3 5 6 ) .  S h e  knew t h a t  t h e  p a c k a g e  t h a t  s h e  was t o  c a r r y  t o  

Detro i t  would c o n t a i n  c o c a i n e  ( R- 3 5 6 ) .  T h e  box  was b r o u g h t  t o  

h e r  a t  t h e  h o t e l  room (R- 357) .  She  t h e n  b o u g h t  a b u s  t i c k e t  t o  

Detroi t  and b o a r d e d  t h e  b u s  i n  M i a m i  (R- 358) .  She  was o n  t h e  b u s  

when i t  made a r e g u l a r  s t o p  i n  F t .  L a u d e r d a l e  ( R- 3 5 9 ) .  T h e  

o f f i c e r s  came o n  t h e  b u s  a n d  t h e  E n g l i s h  s p e a k i n g  o f f i c e r  

a p p r o a c h e d  h e r  (R- 359- 360).  The o f f i c e r  t o l d  h e r  t h a t  " t h e y  had  

t h e i r  r i g h t s "  (R- 360) .  The E n g l i s h  s p e a k i n g  o f f i c e r  showed h e r  a 

b a d g e  a n d  a p i c t u r e  and t o l d  h e r  t h a t  h e  was a f e d e r a l  policeman 

and t h a t  h e  had  t h e  r i g h t  t o  c h e c k  h e r  b a g g a g e  ( K- 3 6 0 ) .  H e  t o l d  

h e r  t o  g i v e  h i m  h e r  t i c k e t  a n d  t o  t e l l  him whe re  s h e  was g o i n g  

( R- 3 6 0 ) .  S h e  d i d  n o t  u n d e r s t a n d  h i m  f u l l y  a n d  h e  c a l l e d  t h e  

S p a n i s h  o f f i c e r  t o  s p e a k  w i t h  h e r  (R- 360) .  The S p a n i s h  o f f icer  

a s k e d  h e r  w h e r e  s h e  w a s  g o i n g  a n d  s h e  g a v e  h i m  t h e  t i c k e t  

( R - 3 6 0 ) .  H e  t h e n  a s k e d  h e r  i f  s h e  had  any  l u g g a g e  t o  which s h e  

s a i d  it was "on t h e  top" (R- 361) .  She  t o l d  t h e  o f f i c e r s  n o t h i n g  

a b o u t  t h e  p a c k a g e  t h a t  was o n  t h e  f l o o r  a t  h e r  f e e t ,  b u t  t h e  

o f f i c e r s  saw i t  ( R- 3 6 1 ) .  T h e y  a s k e d  h e r  w h a t  was t h a t  a n d  s h e  

t o l d  t h e m  t h a t  it  was a b a g  a n d  t h e n  " t h e y  p i c k e d  i t  u p  a n d  

l o o k e d  i n  it." (R- 361) .  T h e  o f f i c e r  who s p o k e  S p a n i s h  t o  h e r  

d i d  n o t  t e l l  h e r  s h e  h a d  t h e  r i g h t  t o  r e f u s e  t h e  s e a r c h  o f  h e r  

l u g g a g e  ( R- 3 6 1 ) .  H e  t o l d  h e r  t h a t  h e  h a d  t h e  r i g h t  t o  s e a r c h  

(R- 362) .  She  was t h e n  a r r e s t e d ,  p u t  i n t o  a car  and d r i v e n  t o  t h e  

a i r p o r t  whe re  s h e  was q u e s t i o n e d  (R- 362- 363).  
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. 
W h i l e  b e i n g  q u e s t i o n e d  t h e  o f f i c e r s  t o l d  h e r  a b o u t  h e l p i n g  

them and  t h a t  t h e y  w o u l d  h e l p  h e r  i n  r e t u r n  ( R - 3 6 4 ) .  S h e  was 

t o l d  a b o u t  g o i n g  t o  c o u r t  t o  see i f  p e r m i s s i o n  c o u l d  be o b t a i n e d  

t o  h a v e  h e r  t ake  t h e  d r u g s  t o  d e t r o i t  ( R- 3 6 4 ) .  

T h e  d e f e n s e  r e s t e d  a n d  r e n e w e d  i t s  m o t i o n  fo r  judgment  of 

a c q u i t t a l  a n d  f o r  s u p p r e s s i o n ,  b u t  t h e  m o t i o n s  were d e n i e d  

( R - 3 6 9 ) .  M s .  N a z a r i o  r e q u e s t e d  t w o  special  i n s t r u c t i o n s  which  

t h e  t r i a l  c o u r t  d e n i e d  ( R- 3 7 2- 3 7 3 ) .  T h e  r e q u e s t e d  i n s t r u c t i o n s  

were f i l e d  i n  w r i t i n g  a n d  are c o n t a i n e d  i n  t h e  record on  appeal 

( R- 4 4 9- 4 5 0 ) .  The i n s t r u c t i o n s  t h a t  Ms. N a z a r i o  r e q u e s t e d  w o u l d  

h a v e  a d v i s e d  t h e  j u r y  t h a t  w a r r a n t l e s s  s e a r c h e s  are impermis- 

s i b l e  u n l e s s  c o n d u c t e d  u n d e r  c e r t a i n  e x c e p t i o n s ,  o n e  of which was 

c o n s e n t  ( R - 4 4 9 ) .  T h e  i n s t r u c t i o n  w o u l d  h a v e  a d v i s e d  t h e  j u r y  

t h a t  it  would h a v e  t o  f i n d  t h a t  t h e  c o n s e n t  t o  search i n  t h i s  

c a se  w a s  f r e e l y  a n d  v o l u n t a r i l y  g i v e n  ( R - 4 4 9 ) .  T h e  s e c o n d  

r e q u e s t e d  i n s t r u c t i o n  would h a v e  a d v i s e d  t h e  j u r y  t h a t  a c o n s e n t  

t o  sea rch  form w o u l d  n o t  a u t o m a t i c a l l y  e s t a b l i s h  a c t u a l  c o n s e n t  

a n d  t h a t  t h e  j u r y  s h o u l d  c o n s i d e r  t h e  fo rm a l o n g  w i t h  t h e  

t o t a l i t y  of t h e  c i r c u m s t a n c e s  i n  m a k i n g  a d e t e r m i n a t i o n  a s  t o  

w h e t h e r  t h e  c o n s e n t  t o  search was f r e e l y  a n d  v o l u n t a r i l y  g i v e n  

( R - 4 5 0 ) .  T h e  t r i a l  c o u r t  d e n i e d  t h e  i n s t r u c t i o n s  and r u l e d  t h a t  

t h e  i s s u e  o f  t h e  v o l u n t a r i n e s s  o f  t h e  c o n s e n t  was a j u d i c i a l  

q u e s t i o n  and n o t  a j u r y  i s s u e  ( R- 3 7 3- 3 7 4 ) .  

M s .  N a z a r i o  a d d i t i o n a l l y  a r g u e d  t h a t  s i n c e  t h e  c r e d i b i l i t y  

of t h e  p o l i c e  o f f i c e r s  was i n  q u e s t i o n ,  t h e  j u r y  d i d  n o t  b e l i e v e  

t h e  o f f i c e r s  o n  t h e  i s s u e  o f  w h e t h e r  t h e  c o n s e n t  t o  s e a r c h  was 

v o l u n t a r y ,  t h e  j u r y  w o u l d  t h e n  h a v e  a b a s i s  t o  d i s r e g a r d  o t h e r  
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t e s t i m o n y  g i v e n  by t h o s e  o f f i c e r s  (R-374). The t r i a l  c o u r t  a g a i n  

a d h e r e d  t o  i t s  r u l i n g  t h a t  t h e  i s s u e  of c o n s e n t  t o  search was n o t  

a ma t t e r  o n  w h i c h  t h e  j u r y  s h o u l d  r e c e i v e  l e g a l  i n s t r u c t i o n s  

(R-374-375). The t r i a l  j u r y ,  w h i l e  d e l i b e r a t i n g ,  s e n t  a n o t e  t o  

t h e  t r i a l  j u d g e  which r e a d  a s  follows: 

D o  t h e  c i r c u m s t a n c e s  of t h e  e n c o u n t e r  o n  t h e  
b u s  a n d  how t h e  p o l i c e  o f f i c e r s  h a n d l e d  t h e  
search h a v e  any  b e a r i n g  on  o u r  d e c i s i o n  i n  t h e  
case? 

(R-425-426). 

T h e  j u d g e  proposed t o  a n s w e r  t h e  j u r y  t h a t  t h e  l e g a l i t y  o f  

t h e  s e a r c h  w a s  a l e g a l  q u e s t i o n  f o r  t h e  c o u r t  t o  d e t e r m i n e  a n d  

n o t  f o r  t h e  j u r y  t o  c o n s i d e r  (R-426). M s .  N a z a r i o  disagreed w i t h  

t h a t  answer  b e c a u s e  it would be t e l l i n g  t h e  j u r y  n o t  t o  look a t  

t h e  c r e d i b i l i t y  of t h e  pol ice  o f f i c e r s  which  w a s  a c r i t i c a l  p a r t  

o f  t h e  case. P e t i t i o n e r  a r g u e d  t h a t  t h e  i s s u e  of t h e  c r e d i b i l i t y  

of t h e  o f f i c e r s  was e n l i g h t e n e d  b y  t h e i r  t e s t i m o n y  c o n c e r n i n g  

t h e i r  c o n d u c t  i n  o b t a i n i n g  t h e  " c o n s e n t "  (R-426-429). M s .  

N a z a r i o  r e q u e s t e d  t h a t  t h e  t r i a l  c o u r t  an swer  t h e  j u r y  by t e l l i n g  

t h e  j u r y  t h a t  t h e  c r e d i b i l i t y  of t h e  o f f i c e r s  was s o m e t h i n g  t h a t  

t n e  j u r y  s h o u l d  look a t  a n d  t h a t  a n y t h i n g  t h a t  had t o  do w i t h  

t h e i r  c r e d i b i l i t y  s h o u l d  b e  c o n s i d e r e d  (R-432). The t r i a l  j u d g e  

t h e n  i n s t r u c t e d  t h e  j u r y  as  follows: 

T H E  C O U R T :  I h a v e  a q u e s t i o n  from t h e  j u r y  
w h i c h  reads  a s  f o l l o w s :  D o  t h e  c i r c u m s t a n c e s  
of t h e  e n c o u n t e r  on  t h e  b u s  and  how t h e  p o l i c e  
o f f i ce r s  h a n d l e d  t h e  s e a r c h  h a v e  a n y  b e a r i n g  o n  
o u r  d e c i s i o n  i n  t h e  c a s e ?  Is t h a t  t h e  q u e s t i o n  
o f  t h e  j u r y ?  

MS. PALMER: Uh-huh. ( P o s i t i v e  r e s p o n s e ) .  
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THE COURT:  Arid i n  r e s p o n s e ,  I would s a y  t h a t  
w h e t h e r  a s e a r c h  i s  a l a w f u l  s e a r c h  o r  a n  
u n l a w f u l  s e a r c h  is a q u e s t i o n  f o r  t h e  C o u r t  t o  
d e t e r m i n e .  I t  is t h e  f u n c t i o n  o f  t h e  j u r y  t o  
d e t e r m i n e  w h e t h e r  or  n o t  t h e  f a c t s  o f  t h e  case 
e s t a b l i s h  t h e  o f f e n s e  of t r a f f i c k i n g  o r  a n y  
lesser  i n c l u d e d  o f f e n s e  a s  I h a v e  d e f i n e d  t h o s e  
o f f e n s e s  t o  you.  

(R- 433) .  

T h e  j u r y ,  w h i c h  a t  t h a t  p o i n t  h a d  b e e n  d e l i b e r a t i n g  f rom 

3:45 p.m. u n t i l  4:40 p . m . ,  r e t i r e d  and r e t u r n e d  w i t h  a v e r d i c t  o f  

g u i l t y  two m i n u t e s  l a t e r  ( R- 4 2 1 , 4 2 5 , 4 3 4 ) .  The j u r y  found  Ms. 

Nazario g u i l t y  a s  c h a r g e d  (R- 435) .  The t r i a l  c o u r t  a d j u d i c a t e d  

h e r  t o  b e  g u i l t y  and s e n t e n c e d  h e r  as s t a t e d  above .  

T ime ly  d i r e c t  appeal was t a k e n ,  t o  no  a v a i l ,  and  t h i s  C o u r t  

g r a n t e d  r e v i e w  upon  t i m e l y  p e t i t i o n  t o  r e v i e w  t h e  r u l i n g  of t h e  

appe l l a te  c o u r t .  
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. 
SUMMARY OF ARGUMENT 

T h e  d e c i s i o n  be low was i s s u e d  p r i o r  t o ,  a n d  i s  d i r e c t l y  

c o n t r a r y  t o ,  t h i s  C o u r t ' s  d e c i s i o n  i n  S t a t e  v ,  Wells, 539 So.2d 

4 6 4  ( F l a .  1 9 8 9 ) -  T h e  p u r p o r t e d  c o n s e n t  g i v e n  t o  search l u g g a g e  

was c o n s t r u e d  be low t o  i n c l u d e  a u t h o r i t y  t o  o p e n ,  a n d  he r e  

d e s t r o y ,  a p l a s t i c - t a p e  w r a p p e d  b o x  i n s i d e  o n e  of p e t i t i o n e r ' s  

b a g s .  T h e  Wells d e c i s i o n  r e q u i r e s  t h a t  t h e  d e c i s i o n  below b e  

q u a s h e d .  

T h i s  was t h e  p r i m a r y  i s s u e  o n  w h i c h  t h e  r e s u l t  be low was 

based, The d i s t r i c t  c o u r t  a d h e r e d  t o  i t s  v i e w  t h a t  c o n s e n t  t o  

o p e n  a b u s  p a s s e n g e r ' s  l u g g a g e  g a v e  a u t h o r i t y  t o  p r y  i n t o  closed 

a n d  s e c u r e d  c o n t a i n e r s  w i t h o u t  a n y  f u r t h e r  r e q u e s t  f o r  a n d  

r e c e i p t  o f  a d d i t i o n a l  o r  s p e c i f i c  c o n s e n t .  The re  was no  s u s p i -  

c i o n  i n  t h i s  case of any  w r o n g d o i n g  when t h e  o f f i c e r s  o b t a i n e d  

t h e  " c o n s e n t "  t o  o p e n  M s .  N a z a r i o ' s  l u g g a g e  a s  p a r t  of a random 

d r u g  i n t e r d i c t i o n  program b e i n g  c o n d u c t e d  o n  n o r t h b o u n d  common- 

c a r r i e r  b u s e s  i n  F t .  L a u d e r d a l e .  P e t i t i o n e r  r e l i e s  upon Wells as 

t h a t  d e c i s i o n  d i r e c t l y  c o n t r o l s  t h i s  i s s u e  and t h i s  case. 

Probable c a u s e  i s  n o t  a n  a l t e r n a t i v e  g r o u n d  t o  s u p p o r t  t h e  

t r i a l  c o u r t ' s  r u l i n g .  T h e  c o u r t s  below d i d  n o t  f i n d  probable 

c a u s e .  

T h e  c o u r t  be low,  i n  a d i c t u m ,  n o t e d  t h a t  t h e  o f f i c e r s  had  

o f t e n  f o u n d  c o c a i n e  i n  p l a s t i c- wrapped  p a c k a g i n g .  Y e t ,  n o  

e x p r e s s  p r o b a b l e  c a u s e  was h e l d  t o  e x i s t .  T h e  c o u r t  be low 
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i n d i c a t e d  t h a t  t h i s  f a c t  o f  t h e  p l a s t i c - t a p e d  b o x  somehow 

"bols te red"  t h e  s u p p r e s s i o n  d e n i a l .  Y e t ,  c o n s e n t  is n o t  bols tered 

b y  a n y  s u c h  f a c t .  I t  e i t h e r  does or  does n o t  e s t a b l i s h  probable  

c a u s e ,  a c o m p l e t e l y  separate g round .  

S i n c e  i t  i s  c l e a r  i n  t h e  f ac t s  t h a t  t h e r e  was no  r e a s o n  t o  

s u s p e c t  p e t i t i o n e r  of c r i m i n a l  a c t i v i t y ,  t h e r e  was n o t h i n g  o n  

which t o  base probable c a u s e  e x c e p t  t h e  f a c t  t h a t  plastic-wrapped 

p a c k a g e s  are o f t e n  found  t o  c o n t a i n  c o c a i n e .  T h i s  C o u r t  h a s  r u l e d  

o n  t h i s  i s s u e  a l s o  a n d  h a s  h e l d  t h a t  o b s e r v a t i o n  of o p a q u e  

c o n t a i n e r s  mus t  be l i n k e d  w i t h  s i g n i f i c a n t  o the r  f a c t u a l  i n d i c a -  

t o r s  o f  c r i m i n a l i t y  f o r  probable c a u s e  t o  o p e n  t h e  c o n t a i n e r  c a n  

e x i s t .  C a p l a n  v .  S t a t e ,  5 3 1  So .2d  88 ( F l a .  1 9 8 8 ) ,  d i r e c t l y  

c o n t r o l s  t h i s  s u b- i s s u e .  

P e t i t i o n e r  a l s o  r a i s e s  a t h i r d  and f o u r t h  p o i n t  c o n c e r n i n g  

t h e  i l l e g a l  and  u n r e a s o n a b l e  n a t u r e  of t h e  b u s  d e t a i l  o p e r a t i o n  

f o r  t w o  r e a s o n s .  One ,  i t  p u t s  normal  p a s s e n g e r s  i n  a d e t e n t i o n  

s i t u a t i o n  w h e r e  p a s s e n g e r s  a r e  u n a b l e  t o  l e a v e  t h e  o f f i c e r s  

w i t h o u t  g i v i n g  u p  t h e i r  s ea t s  o n  t h e  bus .  T h i s  is impermissible 

b e c a u s e  a v o l u n t a r y  p o l i c e - c i t i z e n  e n c o u n t e r  m u s t  pe rmi t  t h e  

c i t i z e n  t o  s i m p l y  l e a v e  t h e  o f f i c e r ' s  p r e s e n c e  o r  i t  is  a 

d e t e n t i o n .  

And t w o ,  t h e  c i r c u m s t a n c e s  of t h e  stopped b u s  e n c o u n t e r  are 

c o e r c i v e .  T h e  e x p e c t a t i o n  t h a t  o n e  i s  f u l l y  f r e e  t o  r e f u s e  

p e r m i s s i o n  t o  search is so d i m i n i s h e d  t h a t  t h e  " c o n s e n t "  i n  s u c h  

a s i t u a t i o n  is p u r e  a c q u i e s c e n c e  b e c a u s e  p a s s e n g e r s , ,  and r e a s o n-  

a b l e  p e r s o n s ,  w o u l d  f e a r  h a v i n g  t o  e n d  t h e i r  j o u r n e y  i f  t h e y  

ref u s e .  
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F i n a l l y ,  e v e n  i f  v o l u n t a r y  c o n s e n t  c o u l d  be g i v e n  t h e  

d e t e n t i o n  aspec t  s e p a r a t e l y  i s  a n  u n l a w f u l  p o l i c e  a c t i o n  t h a t  

r e q u i r e s  a p p l i c a t i o n  o f  t h e  c l e a r  a n d  c o n v i n c i n g  s t a n d a r d  of 

proof on  t h e  p a r t  of t h e  s t a t e .  The f a c t  t h a t  t h e  p e r s o n  may s a y  

" n o "  d o e s  n o t  mean a r e a s o n a b l e  p e r s o n  would f ee l  f ree  t o  l e a v e .  

The specia l  c i r c u m s t a n c e  o f  t h i s  k i n d  o f  e n c o u n t e r  m a n d a t e s  u s e  

of t h e  c lea r  and  c o n v i n c i n g  s t a n d a r d .  

. 
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ARGUMENT 

POINT I 

WHETHER CONSENT TO SEARCH A BAG, G I V E N  BY A BUS 
PASSENGER ON A COMMON- CARRIER, EXTENDS TO 
DESTRUCTION OF A CLOSED CONTAINER FOUND 
THEREIN, WHEN THERE ARE NO OTHER GROUNDS TO 
SUSPECT THE PASSENGER OF TRANSPORTING CONTRA- 
BAND? 

T h e  t r i a l  cour t  d e n i e d  t h e  m o t i o n  t o  s u p p r e s s  on t h e  g r o u n d  

t h a t  c o n s e n t  h a d  been  g i v e n  by M s .  Nazario f o r  s h e r i f f ' s  o f f i c e r s  

t o  open h e r  b a g s  a s  s h e  was t r a v e l i n g  f rom M i a m i  t o  Detroi t  on  a 

common- car r ie r ,  a Greyhound b u s ,  d u r i n g  its s c h e d u l e d  s top  i n  F t .  

L a u d e r d a l e  (R- 100- 104).  The D i s t r i c t  C o u r t  o f  Appeal a p p l i e d  i t s  

d e c i s i o n  i n  S t a t e  v.  Warg in ,  418 So.2d 1 2 6 1  ( F l a .  4 t h  DCA 1 9 8 2 ) ,  

i n  h o l d i n g  t h a t  t h e  c o n s e n t  by M s .  N a z a r i o  t o  a s e a r c h  o f  h e r  

l u g g a g e  i n c l u d e d  a u t h o r i t y  t o  poke  a h o l e  i n  a c l o s e d  c o n t a i n e r  

f o u n d  i n s i d e  t h e  l u g g a g e .  N a z a r i o  v .  S t a t e ,  4 t h  DCA Case N o .  

86-2296, p a g e s  2 , 4  o f  s l i p  o p i n i o n  (Appendix  - A-2,4) .  

I n  S t a t e  v .  Wells, 539  S o . 2 d  464  ( F l a .  1 9 8 9 ) ,  t h i s  C o u r t  

d i s a p p r o v e d  o f  t h e  d e c i s i o n  i n  W a r g i n  t o  t h e  e x t e n t  t h a t  t h e  

W a r g i n  d e c i s i o n  c o n f l i c t e d  w i t h  t h e  d e c i s i o n  i n  Wells. I n  Wells 

t h e  C o u r t  d e c l i n e d  t o  a p p l y  t h e  p r i n c i p l e s  o f  U n i t e d  S t a t e s  v .  

R o s s ,  456  U.S. 7 9 8  ( 1 9 8 2 ) ,  t o  t h e  c o n s e n t - s e a r c h  c o n t e x t .  I n  

R o s s  t h e  S u p r e m e  C o u r t  h a d  h e l d  t h a t  a s e a r c h  o f  a n  a u t o m o b i l e  

b a s e d  u p o n  p r o b a b l e  cause  t o  s e a r c h  p e r m i t t e d  t h e  p o l i c e  t o  

l a w f u l l y  s e a r c h  any  con ta ine r  found  i n s i d e .  T h e r e  w a s  n o  i s s u e  

o f  c o n s e n t  t o  s e a r c h  i n  R o s s .  
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. 
T h i s  C o u r t  i n  Wells h e l d  t h a t  t h e  p r i n c i p l e s  which u n d e r l i e  

t h e  r u l e s  r e l a t i n g  t o  c o n s e n t  searches are t o t a l l y  i n c o n g r u o u s  t o  

t h e  freedom of choice i n h e r e n t  i n  searches p u r s u a n t  t o  c o n s e n t .  

T h i s  C o u r t  s t a t e d ,  - i d .  a t  467: 

A c o n s e n s u a l  sea rch  by  i t s  v e r y  d e f i n i t i o n  is 
c i r c u m s c r i b e d  by t h e  e x t e n t  of t h e  p e r m i s s i o n  
g i v e n ,  a s  d e t e r m i n e d  b y  t h e  t o t a l i t y  o f  t h e  
c i r c u m s t a n c e s .  [ C i t i n g  t o  S t a t e  V .  Fuksman, 
468  So .2d  1 0 6 7  ( F l a .  3d DCA 1 9 8 5 ) ,  a t  1070.1 
On t h e  o the r  hand ,  a probable c a u s e  s e a r c h  a n d  
i t s  scope a r e  compelled,  no  matter what m i g h t  
be t h e  w i sh  o f  t h e  i n d i v i d u a l .  A t h e o r y  b a s e d  
o n  c o n s e n t  a n d  o n e  based  upon s t a t e - s p o n s o r e d  
c o e r c i o n  t h u s  a r e  i n c o m p a t a b l e ,  and f u s i n g  them 
c o u l d  lead t o  a b s u r d  r e s u l t s .  

I n  t h e  p r e s e n t  case  M s .  N a z a r i o  was a t i c k e t e d  p a s s e n g e r  

t r a v e l i n g  b y  b u s  f rom M i a m i  t o  Detroi t .  The s h e r i f f ' s  o f f i c e r s ,  

a c c o r d i n g  t o  t h e  f i n d i n g s  made by  t h e  t r i a l  c o u r t ,  o b t a i n e d  

c o n s e n t  f r o m  h e r  t o  search h e r  l u g g a g e .  I n s i d e  t h e  l u g g a g e  t h e  

o f f i c e r s  found  a box wrapped  i n  p l a s t i c  t ape  w h i c h  t h e  o f f i c e r  

p u n c t u r e d  w i t h  o n e  of h i s  k e y s  (R-14-15) : 

Q How was t h e  p a c k a g e  wrapped? 

A T r y i n g  t o  r e f e r  t o  t h e  e x a c t  w r a p p i n g .  
I t  was i n  a box  s h a p e  f o r m ,  s i r .  I d o n ' t  
r e c a l l  r i g h t  o f f h a n d  t h e  e x a c t  color wrapp ing  
o r  way i t  w a s  wrapped,  b u t  i t  was wrapped i n  
p l a s t i c  tape. 

Q Had y o u  e v e r  s e e n  c o c a i n e  w r a p p e d  l i k e  
t h a t  p r e v i o u s l y ?  

A Y e s ,  s ir .  

Q On how many o c c a s i o n s ?  

A From -- Have t o  s a y  t o  be - s a y  i n  e x c e s s  
of 300 times, s i r .  

Q And how d i d  you know the re  was c o c a i n e  i n  
there? 

A Based upon my e x p e r i e n c e ,  s i r .  
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. 

Q W e l l ,  d i d  you see any  w h i t e  powder? 

A Y e s ,  s i r ,  I am s o r r y .  W e  p u n c h e d  a n o l d  
i n  i t ,  b u t  I d o n ' t  reca l l  w i t h  w h a t  was used  a t  
t h i s  t i m e .  

Q You d o n ' t  know what t y p e  of implement  you 
u s e d ?  

A C o u l d  h a v e  b e e n  my key,  my h a n d c u f f  key ,  
c o u l d  h a v e  b e e n  D e t e c t i v e  V i c h o t ' s  l i g h t ,  b u t  I 
h o n e s t l y  d o n ' t  r e c a l l ,  sir .  

The d e c i s i o n  below is i n  d i r e c t  a n d  e x p r e s s  c o n f l i c t  w i t h  

t h e  C o u r t ' s  d e c i s i o n  i n  S t a t e  v .  Wells, and s h o u l d  be q u a s h e d .  

The r e a s o n i n g  o f  t h e  Dis t r ic t  C o u r t  is d i a m e t r i c a l l y  a t  o d d s  w i t h  

t h e  r e s o l u t i o n  of t h e  i s s u e  as announced  by t h i s  C o u r t ' s  d e c i s i o n  

i n  Wel ls .  The  c o n s e n t  g i v e n  by Ms. N a z a r i o  d i d  n o t  i n c l u d e ,  and 

s h e  w a s  n o t  l a t e r  asked t o  c o n s e n t  t o ,  t h e  o p e n i n g  or  d e s t r u c t i o n  

of t h e  wrapped box i n s i d e  o f  h e r  s u i t c a s e  (R- 49- 50) :  

Q You d i d n '  t a s k  h e r  i f  you c o u l d  p u n c t u r e  
a h o l d  i n  t h e  p a c k a g e  a f t e r  you found  them? 

A N o ,  s i r .  

U n d e r  t h e s e  c i r c u m s t a n c e s ,  t h e  c o n s e n t  t h a t  t h e  t r i a l  j u d g e  

found  c o u l d  n o t  e x t e n d  t o  o p e n i n g  t h e  wrapped c o n t a i n e r ,  N o r  

c o u l d  it e x t e n d  t o  t h e  d e s t r u c t i o n  o f  t h e  c o n t a i n e r  by p u n c h i n g  a 

hole  i n  it. T h i s  w a s  n o t  r e a s o n a b l y  i n c l u d e d  w i t h i n  t h e  c o n s e n t  

g i v e n  f o r  o f f i c e r s  t o  look i n t o  t h e  p a s s e n g e r ' s  b a g s  who is i n  

t r a n s  it. 

W h i l e  t h e  t e s t i m o n y  showed t h a t  Ms. N a z a r i o  d i d  n o t  e x p r e s -  

s l y  e x c l u d e  t h e  o p e n i n g  of t h e  w r a p p e d  box  i t  s h o u l d  b e  n o t e d  

t h a t  t h e  wrapped box w a s  i n  t h e  s u i t c a s e  t h a t  was b e i n g  searched 

by D e t e c t i v e  Damiano, who d i d  n o t  speak S p a n i s h  ( R- 6 0 ) .  The o n l y  
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o f f i c e r  t h a t  s h e  c o u l d  c o n v e r s e  w i t h  v e r b a l l y  was D e t e c t i v e  

V i c h o t ,  who w a s  s e a r c h i n g  t h e  bag t h a t  h a d  b e e n  i n  t h e  o v e r h e a d  

l u g g a g e  rack.  While  D e t e c t i v e  Damiano was s e a r c h i n g  t h e  bag t h a t  

had b e e n  on  t h e  f l oo r  be tween  h e r  l e g s  (R-59-60). Damiano  "was 

b e h i n d "  D e t e c t i v e  V i c h o t  a t  t h e  t i m e  Damiano  searched M s .  

N a z a r i o ' s  bag (R-60). Thus ,  it would h a v e  b e e n  d i f f i c u l t  f o r  h e r  

t o  e x p r e s s  a n y  l a c k  o f  c o n s e n t  t o  p u n c h i n g  a h o l e  i n  t h e  box t o  

D e t e c t i v e  Damiano s i n c e  D e t e c t i v e  V i c h o t  was n e x t  t o  h e r  o n  t h e  

b u s  (R-60). D e t e c t i v e  Damiano d e s c r i b e d  t h e  bag as b e i n g  "handed  

back t o  m e , "  t h u s  i n d i c a t i n g  t h a t  h e  w a s  i n d e e d  b e h i n d  D e t e c t i v e  

V i c h o t  where it would be d i f f i c u l t  fo r  M s .  N a z a r i o  t o  e x p r e s s  any  

d i s a p p r o v a l ,  e i t h e r  v e r b a l l y  i n  S p a n i s h  w h i c h  Damiano  d i d  n o t  

u n d e r s t a n d  or  by g e s t u r e s ,  b e c a u s e  Damiano was n o t  s e a r c h i n g  t h a t  

bag i n  f r o n t  of h e r .  

T h e r e f o r e ,  t h e  p e t i t i o n e r  s u b m i t s  t h a t  u n d e r  Wells t h i s  

s ea r ch  m u s t  b e  d e c l a r e d  u n r e a s o n a b l e  b e c a u s e  it e x c e e d e d  a n y  

r e a s o n a b l e  scope of t h e  c o n s e n t  g i v e n .  A s  n o t e d  i n  Wells, closed 

c o n t a i n e r s  are sometimes, and p r e s u m a b l y ,  c l o s e d  i n  order t o  keep 

t h e i r  c o n t e n t s  p r i v a t e .  M o r e o v e r ,  a c o n s e n t  t o  a v o l u n t a r y  

s ea r ch  of a p a s s e n g e r ' s  s u i t c a s e  c a n n o t  be r e a s o n a b l y  c o n s t r u e d  

t o  i n c l u d e  t h e  d e s t r u c t i o n  of some of t h e  i t e m s  it c o n t a i n s .  The  

D i s t r i c t  C o u r t ' s  d e t e r m i n a t i o n  t h a t  t h i s  k i n d  o f  c o n s e n t  

i n c l u d e s  e m p o w e r i n g  t h e  o f f i c e r s  t o  t a k e  i t  u p o n  t h e m s e l v e s ,  

w i t h o u t  a s i n g l e  a d d i t i o n a l  word of w a r n i n g ,  a n d  w i t h o u t  a n y  

n o t i c e  and  o p p o r t u n i t y  t o  o b j e c t ,  t o  p u n c h  h o l e s  i n  b o x e s  w i t h  

t h e i r  k e y s  s h o u l d  be d i s a p p r o v e d .  T h i s  manner  and e x t e n t  o f  t h e  
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s e i z u r e s  

c o n d u c t e d  

Wherl 

f o r  a n  a l l e g e d  v o l u n t a r y  s ea rch  of 

i n  s u c h  a n  u n r e a s o n a b l e  manner .  

f o re ,  i t  is  p r a y e d  t h a t  t h i s  C o u r t  

s e a r ch  v i o l a t e  o r d i n a r y  e x p e c t a t i o n s  of p r i v a c y  and r e a s o n a b l e -  

n e s s  o n  t h e  p a r t  of t h e  p u b l i c .  I t  i s  i n c o n s i s t e n t  w i t h  t h e  

c o n s t i t u t i o n a l  p r o t e c t i o n  a g a i n s t  u n r e a s o n a b l e  searches  a n d  

t h i s  k i n d  t o  be 

r i l l  r e v e r s e  a n d  

remand w i t h  i n s t r u c t i o n s  t h a t  t h e  m o t i o n  t o  s u p p r e s s  b e  g r a n t e d .  
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POINT I1 

. 

WHETHER T H E  S E A R C H  O F  T H E  C L O S E D  C O N T A I N E R  
COULD BE UPHELD AS B E I N G  SUPPORTED BY PROBABLE 
CAUSE W H E N  THE OFFICERS FOUND NO GROUND TO 
SUSPECT CONTRABAND EXCEPT THAT THERE WAS A BOX 
WRAPPED I N  TAPE I N S I D E  MS. N A Z A R I O ' S  SUITCASE?  

T h e  D i s t r i c t  C o u r t  of Appeal ,  w h i l e  e x p r e s s l y  b a s i n g  i t s  

d e c i s i o n  u p o n  t h e  c o n s e n t ,  n e v e r t h e l e s s  i n d i c a t e d  t h a t  t h e  

v a l i d i t y  of t h e  s e a r c h  of t h e  c o n t a i n e r  was " e v e n  f u r t h e r  

b u t t r e s s e d  b y  t h e  t e s t i m o n y  t h a t  t h e  p a c k a g e  was r e a d i l y  r e c o g-  

n i z e d  as  t h e  t y p e  commonly u s e d  t o  t r a n s p o r t  c o c a i n e . "  ( N a z a r i o  

v .  S t a t e ,  F o u r t h  DCA Case N o .  8 6- 2 2 9 6 ,  p a g e  4 o f  s l i p  o p i n i o n )  

(Appendix  A - 4 ) .  

T h i s  C o u r t  c a n n o t  a p p r o v e  t h e  search based u p o n  probable 

c a u s e  b e c a u s e  t h e  t r i a l  j u d g e  d i d  n o t  f i n d  t h a t  p r o b a b l e  c a u s e  

e x i s t e d .  T h e  D i s t r i c t  C o u r t  a l s o  d i d  n o t  f i n d  t h a t  p r o b a b l e  

c a u s e  e x i s t e d  b e c a u s e  p robab l e  c a u s e  was n o t  a n  i s s u e .  T h u s  

p r o b a b l e  c a u s e  is n o t  a n  a l t e r n a t i v e  g round  for  t h e  d e c i s i o n .  

F u r t h e r ,  t h e  q u e s t i o n  of whe the r  or n o t  probable c a u s e  m i g h t  

o r  m i g h t  n o t  e x i s t  i s  t o t a l l y  i r r e l e v a n t  t o  w h e t h e r  t h e  c o n s e n t  

e x t e n d e d  t o  t h e  o p e n i n g  o f  t h e  i n s i d e  c l o s e d  c o n t a i n e r ,  or t o  t h e  

m a n n e r  i n  w h i c h  t h a t  c o n t a i n e r  was p u n c t u r e d .  C o n s e n t  i s  

separa te  f r o i n  probable c a u s e ,  a n d  c o n s e n t  i s  n o t  b u t t r e s s e d  by  

any  f a c t s  t e n d i n g  t o  i n d i c a t e  c a u s e  t o  s u s p e c t  t h e  c o n t e n t s .  

A s  f a r  a s  t h e  e x i s t e n c e ,  v e l  n o n ,  of probable c a u s e ,  t h i s  

case  shows  t h a t  t h e r e  w a s  a b s o l u t e l y  no  r e a s o n  fo r  t h e  o f f i c e r s  

t o  s u s p e c t  t h a t  M s .  N a z a r i o  w a s  t r a n s p o r t i n g  c o c a i n e .  T h e  
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o f f i c e r s  e x p r e s s l y  s t a t e d  t h a t  t h i s  was a mere v o l u n t a r y  encoun-  

te r  (R- 48) .  D e t e c t i v e  Damiano, who was t h e  s u p e r v i s o r ,  s a i d  t h a t  

t h e r e  w a s  n o  c o n c e r n  r a i s e d  b e c a u s e  M s .  N a z a r i o  was h e a d i n g  

toward a n o r t h e r n  c i t y ,  n a m e l y  D e t r o i t  ( R- 4 5 ) .  H e  s t a t e d  t h a t  

" a n y  c i t y "  w o u l d  be n o r t h  o f  F t .  L a u d e r d a l e ,  t h e r e f o r e  anybody 

who was o n  t h a t  b u s  " is  g o i n g  n o r t h  of t h e  c i t y . "  ( R- 4 5 ) .  H e  

s t a t e d  t h a t  t h e  f a c t  t h a t  s h e  w a s  g o i n g  t o  Det ro i t ,  a s  opposed t o  

a c i t y  s u c h  as  Pa la tka  p l a y e d  no  pa r t  a t  a l l  i n  r a i s i n g  c o n c e r n  

i n  h i s  mind t h a t  s h e  m i g h t  be a d r u g  t r a f f i c k e r  (R- 45) .  

The  f a c t  t h a t  s h e  had  p u r c h a s e d  a one- way t i c k e t  c a u s e d  n o  

s u s p i c i o n s  b e c a u s e ,  a s  h e  p u t  it "most people do h a v e  a one-way 

t i cke t . "  (R- 46) .  

Ms. N a z a r i o  was seated i n  a window seat  a l o n e ,  and  there w a s  

a v a c a n t  a i s l e  s e a t  n e x t  t o  h e r  ( R- 1 0- 1 1 ) .  When D e t e c t i v e  

Damiano  a p p r o a c h e d  h e r  it was " j u s t  randomly"  b e c a u s e  there  w a s  

" n o t h i n g  s u s p i c i o u s , "  and  the re  w a s  "no  r e a s o n  why w e  a p p r o a c h e d  

h e r  o t h e r  t h a n  t o  s o l i c i t  h e r  c o o p e r a t i o n  a n d  a s s i s t a n c e . "  

(R-10) .  

A f t e r  p r o d u c i n g  h i s  b a d g e  a n d  I D  c a r d ,  D e t e c t i v e  Damiano 

ca l led  D e t e c t i v e  V i c h o t ,  b e c a u s e  V i c h o t  s p o k e  S p a n i s h  a n d  M s .  

N a z a r i o  c o u l d  n o t  u n d e r s t a n d  t h e  E n g l i s h  s p o k e n  by  D e t e c t i v e  

Damiano  ( R - 1 1 - 1 2 ) .  U n d e r  t h i s  C o u r t ' s  d e c i s i o n  i n  C a p l a n  v .  

S t a t e ,  5 3 1  So.2d 8 8  ( P l a .  1 9 8 8 ) ,  t h e  o b s e r v a t i o n  i n  h e r  bag o f  a 

b o x  w r a p p e d  i n  p l a s t i c  tape does n o t  c o n s t i t u t e  probable c a u s e .  

The o f f i c e r s  c o u l d  n o t  see i n s i d e  t h e  box,  and  t h e  mere o b s e r v a -  

t i o n  of a n  o p a q u e  c o n t a i n e r  does n o t  create  probable c a u s e  " i n  

t h e  a b s e n c e  of o the r  fac t s . "  C a p l a n  v .  S t a t e ,  s u p r a .  T h i s  C o u r t  
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h a s  h e l d  t h a t  t h e  o b s e r v a t i o n  of h a n d- r o l l e d  c i g a r e t t e  papers, i n  

t h e  a b s e n c e  of o ther  f a c t s  t o  i n d i c a t e  p r o b a b l e  c a u s e ,  does n o t  

a l o n e  g i v e  r i s e  t o  p robab le  c a u s e  t o  search. T h i s  C o u r t  c i t e d  

w i t h  a p p r o v a l  i n  C a p l a n  cases f rom other  j u r i s d i c t i o n s  i n v o l v i n g  

a p l a s t i c  b a g ,  a s o f t  p o u c h ,  a p r e s c r i p t i o n  b o t t l e ,  a n d  a n  

o r n a m e n t a l  s m o k i n g  p i p e  i n  a l l  of w h i c h  c o u r t s  h a d  h e l d  t h a t  

t h o s e  c o n t a i n e r s  c o u l d  h a v e  h e l d  e i t h e r  i n n o c e n t  o r  i l l e g a l  

c o n t e n t s .  N o t h i n g  i n d i c a t e d  t h e  l a t t e r  a n d  t h u s  p r o b a b l e  cause 

d i d  n o t  e x i s t  t o  search. 

I n  t h e  p r e s e n t  case  p e r s o n s  u s e  b o x e s ,  and may wrap those 

b o x e s ,  i n  o rde r  t o  p r o t e c t  t h e  c o n t e n t s  i n  t r a n s i t .  Numerous  

i n n o c e n t  i t e m s ,  a p r i z e d ,  o r  b r e a k a b l e ,  i c o n  or  o b j e c t  is bes t  

t r a n s p o r t e d  i n  a box t h a t  is wrapped t o  protect  t h e  c o n t e n t s  from 

l o s s  o r  b r e a k a g e .  Shoe b o x e s ,  f o r  example ,  are a commonly known 

c o n v e n i e n t  c o n t a i n e r  f o r  any  number of items t h a t  h a v e  n o t h i n g  t o  

d o  w i t h  t h e  t r a n s p o r t  of i l l e g a l  d r u g s .  

T h e  f a c t  t h a t  t h e  o f f i c e r s  i n  t h i s  case  h a d  o n  n u m e r o u s  

p r i o r  o c c a s i o n s  f o u n d  c o n t r a b a n d  i n  c o n t a i n e r s  wrapped w i t h  

p l a s t i c  t ape  is n o t  enough t o  g i v e  p robab le  c a u s e  t o  sea rch  a l l  

s u c h  c o n t a i n e r s  t h e y  e n c o u n t e r .  I n  t h i s  case the re  are  no  o ther  

f a c t s  t o  s u p p o r t  a d e t e r m i n a t i o n  b y  t h e  o f f i c e r s ,  o r  by  t h e  

c o u r t s  t h a t  h a v e  r u l e d  i n  t h i s  case, t h a t  t h i s  wrapped box g a v e  

p r o b a b l e  c a u s e  t o  s e i z e  or  search it. M s .  N a z a r i o ,  a s  shown b y  

t h e  f a c t s  a b o v e ,  w a s  n o t  u n d e r  s u s p i c i o n  as  a d r u g  c o u r i e r .  She  

w a s  a s  f a r  a s  t h e  o f f i c e r s  were c o n c e r n e d  a c o o p e r a t i n g  c i t i z e n  

who,  p r e s u m a b l y  i n n o c e n t ,  was t r a v e l i n g  from M i a m i  t o  D e t r o i t .  
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. 
I n  t h e  a b s e n c e  o f  o the r  f a c t s  s u c h  as e x i s t e d  i n  P.L.R. v .  S t a t e ,  

455 So.2d 363 ( F l a .  1 9 8 4 ) ,  the re  were no o ther  f a c t s  t o  s u p p o r t  a 

d e t e r m i n a t i o n  t h a t  p robab le  c a u s e  e x i s t e d .  I n  P . L . R . ,  b y  

c o n t r a s t ,  t h e  d e f e n d a n t  had  b e e n  s e e n  i n  t h e  d r u g  t r a f f i c k i n g  

area p r e v i o u s l y  by t h e  a r r e s t i n g  o f f i c e r .  T h e  d e f e n d a n t  h a d  a 

s m a l l  m a n i l a  e n v e l o p e  i n  h i s  pocket  w h i c h  t h e  o f f i ce r  had s e e n  

u s e d  p r e v i o u s l y  t o  c o n t a i n  m a r i j u a n a  fo r  sale.  T h e  e v i d e n c e  a l so  

showed  t h a t  9 0 %  o f  t h e  k i n d  o f  e n v e l o p e s  t h a t  P.L.R. p o s s e s s e d  

had b e e n  s e e n  i n  t h e  p a r t i c u l a r  h i g h  d r u g  a r ea  w h e r e  P . L . R .  was 

o b s e r v e d .  

Thus ,  i n  P .L.R.  t he re  were a t t e n d a n t  f a c t s  which  s u p p o r t e d  a 

f i n d i n g  t h a t  t h e  o p a q u e  c o n t a i n e r  d i d  c o n t a i n  c o n t r a b a n d .  I n  

P.L.R. t h o s e  were s p e c i f i c  a n d  a r t i c u l a b l e  f a c t s ,  when t a k e n  

t o g e t h e r  a l l  i n d i c a t e d  a h i g h  p r o b a b i l i t y  t h a t  P . L . R .  was i n  

p o s s e s s i o n  o f  i l l e g a l  d r u g s .  

T h e  h o l d i n g  of t h i s  C o u r t  i n  P . L . R .  c a r e f u l l y  s t a t e d  t h a t  

a d d i t i o n a l  f a c t s  a r e  r e q u i r e d .  T h i s  C o u r t  r e a f f i r m e d  t h a t  

p r i n c i p l e  i n  C a p l a n  v .  S t a t e ,  s u p r a .  

I n  l i g h t  of t h e  a b o v e ,  t h i s  C o u r t  mus t  f i n d  t h a t  there  is no  

bas i s  upon which t h e  search i n  t h i s  case c o u l d  b e  u p h e l d  u n d e r  

t h e  d o c t r i n e  o f  p r o b a b l e  c a u s e  t o  s e a r c h  w i t h o u t  a w a r r a n t .  

F i r s t ,  there  was n o  f i n d i n g  o f  p r o b a b l e  c a u s e ,  s e c o n d l y  t h e r e  

were i n s u f f i c i e n t  f a c t s  which  c o u l d  g i v e  rise t o  p r o b a b l e  c a u s e .  

Therefore t h e  d e c i s i o n  below s h o u l d  be  q u a s h e d  a n d  t h e r e  i s  n o  

a l t e r n a t i v e  b a s i s  u p o n  w h i c h  t o  a p p r o v e  t h e  h o l d i n g  of t h e  

Dis t r ic t  C o u r t  of Appeal. 
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P O I N T  I11 

W H E T H E R  THE POLICE PRACTICE I N  S E E K I N G  CONSENT 
TO SEAKCH LUGGAGE OF PASSENGERS ABOAKD COMMON- 
CARRIERS I S  I N H E R E N T L Y  COERCIVE OR WHETHER I T  
I S  A VOLUNTARY POLICE- CITIZEN ENCOUNTER? 

Ms.  N a z a r i o  c o n t e n d s  t h a t  t h e  pol ice  a c t i o n ,  as shown by t h e  

e v i d e n c e  i n  t h i s  case,  c o n s t i t u t e s  a p a t t e r n  of a c t i v i t y  t h a t  h a s  

s i g n i f i c a n t  aspects of c o e r c i o n  which t a i n t s  any  a l l e g e d  c o n s e n t .  

The  pol ice  a c t i o n ,  c o n d u c t e d  w i t h o u t  a n y  f o u n d e d  s u s p i c i o n  of 

c r i m i n a l  a c t i v i t y ,  of s e e k i n g  c o n s e n t  t o  search t h e  l u g g a g e  of 

p a s s e n g e r s  a l r e a d y  e n  r o u t e  o n  a n  i n t e r s t a t e  b u s  i s  n o t  a t y p i c a l  

v o l u n t a r y  p o l i c e - c i t i z e n  e n c o u n t e r .  

T h i s  p r o c e d u r e  t y p i f i e s  a n  a r b i t r a r y  a n d  o p p r e s s i v e  i n t e r -  

f e r e n c e  b y  po l i ce  o f f i c i a l s  w i t h  a c i t i z e n ' s  r i g h t  t o  normal  and  

u n e n c u m b e r e d  t r a v e l .  See U n i t e d  S t a t e s  v .  M a r t i n e z- F u e r t e ,  428 

U . S .  5 4 3  ( 1 9 7 6 ) ,  i n  w h i c h  t h e  C o u r t  r e m a r k e d  t h a t  t h e  F o u r t h  

Amendment t o  t h e  C o n s t i t u t i o n  is  d e s i g n e d  t o  p r e v e n t  r a n d o m  a n d  

a r b i t r a r y  i n t e r f e r e n c e  w i t h  t h e  r i g h t  t o  p r i v a c y  and t o  " p e r s o n a l  

s e c u r i t y  o f  i n d i v i d u a l s  .I' 9 6  S . C t .  a t  3 0 8 1 .  M a r t i n e z- F u e r t e  

c o n c e r n e d  s tops  and q u e s t i o n i n g  of motorists a t  a pe rmanen t  check  

p o i n t  w i t h o u t  i n d i v i d u a l i z e d  s u s p i c i o n .  Any searches  were 

l i m i t e d  t o  w h a t  c a n  be  s e e n  e x c e p t  when c o n d u c t e d  by c o n s e n t  or  

p r o b a b l e  c a u s e .  

P e t i t i o n e r  c o n c e d e s  t h a t  t h e  p o l i c e  h a v e  t h e  r i g h t  t o  

a d d r e s s  q u e s t i o n s  t o  a n y o n e  on  t h e  s t reets .  See T e r r y  v. Oh io ,  

3 9 2  U . S .  1, a t  34 ( 1 9 6 8 ) .  T h e r e  i s  n o  i n h e r e n t  c o e r c i o n  i n  a 

t y p i c a l  c o n s e n s u a l  s t ree t  e n c o u n t e r ,  o r  o t h e r  t y p i c a l  v o l u n t a r y  

e n c o u n t e r ,  b e t w e e n  a p o l i c e m a n  a n d  a c i t i z e n .  T h e  p o l i c e  
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o f f i c e r s  o f  c o u r s e  h a v e  t h e  l i b e r t y  t o  a d d r e s s  q u e s t i o n s  t o  

o r d i n a r y  c i t i z e n s .  The c i t i z e n  i n  s u c h  s i t u a t i o n  h a s  a n  e q u a l  

r i g h t  t o  w a l k  away .  - I d .  S u c h  a n  " e n c o u n t e r "  becomes a d e t e n -  

t i o n ,  w h i c h  r e q u i r e s  " r e a s o n a b l e  s u s p i c i o n "  a s  s o o n  a s  t h e  

s i t u a t i o n  c h a n g e s  t o  o n e  w h e r e  a r e a s o n a b l e  p e r s o n  w o u l d  h a v e  

b e l i e v e d  h e  was n o t  f u l l y  f r e e  t o  l e a v e .  F l o r i d a  V.  Roye r ,  460 

So .2d  4 9 1  ( 1 9 8 3 ) ;  U n i t e d  S t a t e s  v .  M e n d e n h a l l ,  446  U.S. 5 4 4  

( 1 9 8 0 ) .  

I n  S n i d e r  v .  S t a t e ,  5 0 1  S o . 2 d  6 0 9  ( F l a .  4 t h  DCA 1 9 8 6 ) ,  

d i s s e n t i n g ,  J u d g e  G l i c k s t e i n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  of 

Appeal p e r c e i v e d  t h a t  a p p r o a c h i n g  a t i c k e t e d  p a s s e n g e r  who i s  e n  

r o u t e  o n  a b u s  t r a v e l i n g  t o  a n o t h e r  c i t y  and s e e k i n g  t o  s e a r c h  

t h a t  p e r s o n ' s  l u g g a g e  is n o t  e q u i v a l e n t  t o  a p p r o a c h i n g  a c i t i z e n  

o n  t h e  s t r e e t  o r  i n  a n  o p e n  area s u c h  as t h e  w a i t i n g  l o b b y  of a 

b u s  s t a t i o n .  A p e r s o n  s e a t e d  o n  a b u s  i n  t h e  m i d s t  o f  a j o u r n e y ,  

f o r  w h i c h  h e  h a s  l a w f u l l y  p u r c h a s e d  a t i c k e t  t o  t r a v e l ,  is i n  a 

s i t u a t i o n  whe re  h e  h a s  l i m i t e d  r a n g e  t o  e x e r c i s e  h i s  i n d i v i d u a l  

r i g h t  t o  g o  o n  h i s  way and d e c l i n e  t h e  e n c o u n t e r .  

I n  t h e  p r e s e n t  case t h e  t e s t i m o n y  s h o w s  t h a t  t h e  a i s l e s  of 

t h e  b u s ,  i n  t h i s  case a t y p i c a l  Greyhound b u s ,  allows t w o  p e r s o n s  

t o  wa lk  a b r e a s t ,  t h u s  p e r m i t t i n g  t h e  p e r s o n  t o  e x i t  i f  h e  w i s h e s ,  

o n l y  d e p e n d i n g  upon t h e  s i z e  o f  t h e  i n d i v i d u a l s  (R- 39- 40).  T h e r e  

w a s  t e s t i m o n y  i n  t h e  p r e s e n t  case g i v e n  by a s t a t e  w i t n e s s  t h a t  a 

p e r s o n  " migh t  h a v e  t o  t u r n  s i d e w a y s"  d e p e n d i n g  u p o n  t h e  s i z e  of 

t h e  p e r s o n  i n  o r d e r  t o  e x i t  t h e  b u s  when o n e  o f  t h e  p o l i c e  

o f f i c e r s  is s t a n d i n g  i n  t h e  a i s l e  b e t w e e n  t h e  p a s s e n g e r ' s  s e a t  

a n d  t h e  d o o r  ( R - 4 0 ) .  T h i s  r e s t r i c t e d  r a n g e  o f  movement  is  
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s i g n i f i c a n t  when c o u p l e d  w i t h  t h e  f a c t  t h a t  most p a s s e n g e r s  are 

i n  a c i t y  away from t h e i r  homes. The o f f i c e r s  board t h e  b u s  s o  

a s  t o  n o t  "keep  t h e  b u s  d r i v e r s  w a i t i n g  too l o n g "  (R- 74) .  If t h e  

d r i v e r  is l a t e ,  and  t e l l s  t h e  o f f i c e r s  t h a t  h e  i s  b e h i n d  sche-  

d u l e ,  t h e  o f f i c e r s  d o  n o t  b o a r d  t h a t  b u s  ( R- 3 8 ) .  Any p e r s o n  

d e c i d i n g  t o  l e a v e  t h e  b u s  t o  a v o i d  t h e  e n c o u n t e r  w i t h  t h e  

o f f i ce r s  would be faced w i t h  a r e a l  prospect of m i s s i n g  t h e  bus .  

P e t i t i o n e r  w a s  a t r a v e l e r  i n  t h e  s t ream of commerce a n d  

u n d e r  t h e  r u l e  o f  Delaware v.  P r o u s e ,  440 U.S. 648 ( 1 9 7 9 ) .  She 

s h o u l d  h a v e  t h e  r i g h t  t o  t r a v e l  w i t h o u t  t h e  impediment  of t h i s  

k i n d  of search p r o c e d u r e .  

The p e t i t i o n e r  r e q u e s t s  t h e  C o u r t  t o  n o t e  t h a t  t h i s  i s s u e  is 

p e n d i n g  i n  Avery  v. S t a t e ,  Case N o .  73 ,289?  w h e r e i n  t h e  i s s u e  is 

f u l l y  d e v e l o p e d  t h a t  t h i s  p r o c e d u r e  i n t e r f e r e s  w i t h  t h e  r i g h t  t o  

c i t i z e n s  t o  b e  l e f t  a l o n e  a n d  t h e  r i g h t  t o  be s e c u r e  i n  t h e i r  

p e r s o n s  and p o s s e s s i o n s  from i l l e g a l  searches and s e i z u r e s .  

P e t i t i o n e r  s u b m i t s  t h a t  t h e  C o u r t  s h o u l d  d e c l a r e  t h a t  t h i s  

p r o c e d u r e  i s  u n d u l y  i n t r u s i v e  a n d  o c c u r s  i n  a s i t u a t i o n  t h a t  

p r e c l u d e s  a f r e e  and v o l u n t a r y  c o n s e n t .  I t  i s  e s p e c i a l l y  i n t r u -  

s i v e  w h e r e  t h e r e  is  n o  b a s i s  f o r  t h e  o f f i c e r s  t o  s u s p e c t  t h e  

approached i n d i v i d u a l  of c r i m i n a l  a c t i v i t y .  P e t i t i o n e r  d i s t i n -  

g u i s h e s  a s i t u a t i o n  i n  w h i c h  t h e  o f f i c e r s  h a v e  g r o u n d s  t o  

approach a n d  d e t a i n  a n  i n d i v i d u a l ,  w h i c h  i s  a s i t u a t i o n  n o t  

i n v o l v e d  i n  t h i s  case. 

W h e r e f o r e ,  t h e  d e c i s i o n  be low s h o u l d  be q u a s h e d  o n  t h i s  

g round  a l so .  
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POINT I V  

WHETHER T H E  D I S T R I C T  COURT ERRONEOUSLY U T I-  

T H E  P R E P O N D E R A N C E  BURDEN OF PROOF I N S T E A D  OF 
THE CLEAR AND C O N V I N C I N G  STANDARD D U E  TO THE 
S P E C I A L  CIRCUMSTANCES THAT EXISTED?  

L I Z E D ,  AND APPROVED USE BY THE TRIAL COURTS OF,  

The p e t i t i o n e r  a r g u e d  i n  t h e  t r i a l  c o u r t  t h a t  t h e  c l e a r  a n d  

c o n v i n c i n g  s t a n d a r d  of proof would a p p l y  b e c a u s e  t h e  p e t i t i o n e r  

was a non- Eng l i sh  s p e a k i n g  p e r s o n  when c o n f r o n t e d  by t h e  o f f i ce r s  

o n  t h e  b u s  (R- 87) .  The  t r i a l  c o u r t  appl ied  e x p r e s s l y  t h e  p r epon-  

d e r a n c e  o f  t h e  e v i d e n c e  s t a n d a r d  fo r  t h e  s t a t e  t o  p r o v e  c o n s e n t  

t o  search (R- 103) .  

The D i s t r i c t  C o u r t  o f  Appeal, l i k e w i s e ,  r u l e d  t h a t  t h e  t r i a l  

c o u r t  c o r r e c t l y  appl ied  t h e  p r e p o n d e r a n c e  s t a n d a r d  o f  proof a f t e r  

d e t e r m i n i n g  t h a t  t he re  had b e e n  no u n l a w f u l  d e t e n t i o n  (Appendix  - 
A- 3 ) .  T h e  d i s t r i c t  c o u r t  c i t e d  t o  Denehy  v .  S t a t e ,  400 So.2d 

1 2 1 6  ( F l a .  1 9 8 0 ) ,  a n d  t o  i t s  d e c i s i o n  i n  E l s l e g e r  v ,  S t a t e ,  503  

So.2d 1367  ( F l a .  4 t h  DCA 1 9 8 7 ) .  

P e t i t i o n e r  s u b m i t s  t h a t  f o r  t w o  s e p a r a t e  r e a s o n s  t h e  

p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  s t a n d a r d  i s  n o t  t h e  c o r r e c t  

s t a n d a r d  i n  t h i s  case .  T h e  l a n g u a g e  b a r r i e r  i s  o n e ,  a n d  t h e  

o ther  is  t h a t  t h e  c o n f r o n t a t i o n  o n  t h e  b u s  c o n s t i t u t e d  a d e t e n -  

t i o n  more t h a n  a v o l u n t a r y  e n c o u n t e r  be tween  t h e  c i t i z e n  and  a 

pol ice  o f f i c e r .  The a c t i o n s  of t h e  o f f i c e r s  i n  a p p r o a c h i n g  t h e  

p a s s e n g e r s  t r a v e l i n g  o n  t h e  b u s  t o  seek c o n s e n t  t o  s e a r c h  t h e i r  

l u g g a g e ,  u n d e r  a l l  of t h e  c i r c u m s t a n c e s  i n c l u d i n g  t h e  n a r r o w n e s s  

of t h e  a i s l e s  o n  a p a s s e n g e r  b u s ,  t h e  f ac t  t h a t  p a s s e n g e r s  are 
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n o r m a l l y  away f r o m  t h e i r  homes, make t h i s  e n c o u n t e r  t h e  e q u i v a -  

. 

J 

l e n t  of a t e m p o r a r y  d e t e n t i o n .  T h e  f a c t s  i n  t h i s  case  show,  

w i t h o u t  any  c o n t r a d i c t i o n ,  t h a t  t h e  o f f i ce r s  r e a l i z e d  t h e y  had n o  

g r o u n d s  t o  s u s p e c t  M s .  N a z a r i o  of a n y  wrong  d o i n g  o r  c r i m i n a l  

a c t i v i t y  of a n y  k i n d .  T h u s ,  there was no  bas i s  fo r  a d e t e n t i o n  

of h e r .  

I n  s u c h  c i r c u m s t a n c e s ,  t h e  i l l e g a l  a c t i o n  o f  t h e  o f f i c e r s  i n  

u t i l i z i n g  a c o n f r o n t a t i o n  t h a t  amounted t o  a d e t e n t i o n ,  w i t h o u t  

g r o u n d s  t o  d e t a i n ,  is a n  u n l a w f u l  pol ice  ac t  t h a t  r e q u i r e s  u s e  of 

t h e  c l e a r  a n d  c o n v i n c i n g  s t a n d a r d  i n  o rde r  f o r  a c o n s e n t  t o  

search i n  s u c h  c i r c u m s t a n c e  t o  b e  v a l i d .  

I n  Denehy v. S t a t e ,  s u p r a ,  a t  1217 ,  t h i s  C o u r t  s t a t e d :  

U n d e r  o r d i n a r y  c i r c u m s t a n c e s  t h e  v o l u n t a r i n e s s  
o f  t h e  c o n s e n t  t o  search mus t  be e s t a b l i s h e d  by 
p r e p o n d e r a n c e  of t h e  e v i d e n c e .  

When t h e r e  i s  p o l i c e  i l l e g a l i t y ,  s u c h  a s  a n  u n l a w f u l  

d e t e n t i o n ,  t h e  c lea r  and c o n v i n c i n g  s t a n d a r d  mus t  b e  u s e d  b e c a u s e  

t h e  a c t i o n  o f  t h e  p o l i c e  " p r e s u m p t i v e l y  t a i n t s  a n d  r e n d e r s  

i n v o l u n t a r y  a n y  c o n s e n t  s u b s e q u e n t l y  o b t a i n e d . "  A l v a r e z  v .  

S t a t e ,  5 1 5  So.2d 286 ( F l a .  4 t h  DCA 1 9 8 7 ) ,  a t  288. T h i s  d i s t i n c -  

t i o n  be tween  cases whe re  no  po l i ce  o v e r r e a c h i n g  h a s  o c c u r r e d ,  and 

cases where u n l a w f u l  pol ice  a c t i v i t y  o c c u r s ,  r e q u i r e s  a d i f f e r e n t  

s t a n d a r d  o f  proof f o r  t h e  s t a t e  t o  meet i t s  b u r d e n  of p r o v i n g  

v o l u n t a r i n e s s  u n d e r  t h e  c i r c u m s t a n c e s .  T h e  c o u r t  e x p l a i n e d  i n  

A l v a r e z  t h i s  d i s t i n c t i o n ,  as  fo l lows ,  - i d .  a t  288: 

A b s e n t  a n y  improper p o l i c e  c o n d u c t  p r i o r  t o  
s e c u r i n g  a n  a l l e g e d  c o n s e n t ,  t h e  c o n s e n t  i s s u e  
s h o u l d  be d e t e r m i n e d  b y  t h e  g r e a t e r  w e i g h t  o f  
t h e  e v i d e n c e  p r e s e n t e d  t o  t h e  t r i a l  c o u r t .  
Howeve r ,  c o n s e n t  p u r p o r t e d l y  o b t a i n e d  a f t e r  
p r io r  i l l e g a l  a c t i o n  by t h e  po l ice ,  s u c h  a s  a n  
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i n v a l i d  d e t e n t i o n  or  arrest  or i l l e g a l  s e a r c h ,  
mus t  be p a r t i c u l a r l y  s c r u t i n i z e d ,  b e c a u s e  s u c h  
p o l i c e  a c t  i o n  p r e s u m p t i v e l y  t a i n t s  and r e n d e r s  
i n v o l u n t a r y  any  c o n s e n t  s u b s e q u e n t l y  o b t a i n e d .  
Norman v .  S t a t e ,  3 7 9  So .2d  6 4 3 , 6 4 6- 4 7  ( F l a .  
1 9 8 0 ) ;  B a i l e y  v .  S t a t e ,  319 So.2d 22,28 ( F l a .  
1 9 7 5 ) .  L o g i c a l l y ,  t h e  c l o s e r  t h e  c o n n e c t i o n  
be tween  a c o n s e n t  and  a n y  improper c o n d u c t  b y  
t h e  p o l i c e ,  t h e  l e s s  l i k e l y  a c o n s e n t  w i l l  be 
found  t o  b e  f r e e l y  a n d  v o l u n t a r i l y  g i v e n ,  a s  
opposed  t o  b e i n g  t h e  n a t u r a l  c o n s e q u e n c e  o f  t h e  
pol ice  m i s c o n d u c t ,  T h i s  c o u r t  h a s  d e s c r i b e d  
t h e  s t a t e ' s  b u r d e n  i n  t h e  case  of a n t e c e d e n t  
po l i ce  m i s c o n d u c t ,  a s  a r e q u i r e m e n t  t o  p r o v e  
c o n s e n t  by  c l ea r  and c o n v i n c i n g  e v i d e n c e .  - Cf .  
E l s l e g e r  v .  S t a t e ,  503  So.2d 1367  ( F l a .  4 t h  DCA 
1 9 8 7 ) .  

A s  f o r  t h e  l a n g u a g e  b a r r i e r ,  t h e  p e t i t i o n e r  was a S p a n i s h  

s p e a k i n g  p e r s o n  who w a s  a p p r o a c h e d  b y  a n  o f f i c e r  s p e a k i n g  

E n g l i s h .  Next  a s e c o n d  o f f i c e r  who s p o k e  S p a n i s h  c o n v e r s e d  w i t h  

h e r .  H e r  i n a b i l i t y  t o  s p e a k  E n g l i s h  r e q u i r e d  a s econd  o f f i c e r  t o  

c o n f r o n t  h e r  t h u s  i n c r e a s i n g  t h e  p o t e n t i a l  f o r  c o e r c i o n .  H e r  

i n a b i l i t y  t o  u n d e r s t a n d  E n g l i s h  a l s o  p r e v e n t e d  h e r  f r o m  a n y  

s p o n t a n e o u s  o b j e c t i o n  t o  O f f i c e r  Damiano p u n c t u r i n g  t h e  p l a s t i c -  

wrapped shoebox  c o n t a i n e r  b e c a u s e  s h e  w a s  u n a b l e  t o  c o n v e r s e  i n  

h i s  l a n g u a g e .  I n  Res t repo  v .  S t a t e ,  438 So.2d 76 ( F l a .  3d DCA 

1 9 8 3 ) ,  a t  7 7 ,  t h e  d i s t r i c t  c o u r t  h e l d  t h a t  v o l u n t a r i n e s s  of t h e  

c o n s e n t  t o  s e a r c h  mus t  i n c l u d e  c o n s i d e r a t i o n  o f  s u c h  f a c t o r s  a s  

t h e  e d u c a t i o n  a n d  i n t e l l i g e n c e  and  knowledge  of t h e  i n d i v i d u a l .  

An i m p o r t a n t  e l e m e n t  i s  w h e t h e r  t h e  p e r s o n  i s  a f o r e i g n e r  who 

d o e s  n o t  r e a d i l y  speaK or u n d e r s t a n d  E n g l i s h .  I n  s u c h  e v e n t ,  t h e  

c o u r t  i n  Restrepo h e l d  t h a t  t h e  b u r d e n  on t h e  government  t o  show 

a v o l u n t a r y  c o n s e n t  i n  s u c h  c i r c u m s t a n c e s  is h e a v i e r .  To  l i k e  

e f f e c t  i s  R o s e 1 1  v .  S t a t e ,  4 3 3  S o . 2 d  1260  ( F l a .  1st DCA 1 9 8 3 ) ,  
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w h e r e  i n  f o o t n o t e  1, t h e  d i s t r i c t  c o u r t  n o t e d  t h a t  t h e  b u r d e n  t o  

show a v o l u n t a r y  w a i v e r  of r i g h t s  is h e a v i e r  where t h e  p e r s o n  i s  

a f o r e i g n e r  n o t  r e a d i l y  c o n v e r s a n t  i n  t h e  E n g l i s h  l a n g u a g e .  

The  S p a n i s h- s p e a k i n g  d e t e c t i v e  was r a i s e d  i n  Cuba  whereas 

M s .  N a z a r i o  came from P u e r t o  R i c o  (R-51 ,78) .  There is a d i f f e r -  

e n c e  be tween  t r a n s l a t i o n  a n d  i n t e r p r e t a t i o n  ( R- 5 1 ) .  T h e  words  

p e t i t i o n e r  u s e d  were " Y e s ,  i f  y o u  w a n t "  o r  " Y e s ,  i f  you l i k e , "  

the re  b e i n g  a l t e r n a t e  t r a n s l a t i o n s  fo r  h e r  words ( R - 6 6 , 6 8 ) .  I t  

was n o t  shown by  t h e  s t a t e  t h a t  t h e  d i a l e c t ,  meaning and i n f e r -  

e n c e  of h i s  w o r d s ,  a n d  of h e r  words ,  were t h e  same i n  b o t h  

c o u n t r i e s .  N o r  was it shown t h a t  t h e  S p a n i s h- s p e a k i n g  o f f i c e r  

c o u l d  e s t a b l i s h  t h a t  t h e i r  r e s p e c t i v e  b a c k g r o u n d s  wou ld  g i v e  t h e  

same meaning t o  each o t h e r ' s  choice of words and p h r a s i n g .  Thus ,  

n o  a d e q u a t e  t r a n s l a t i o n  w a s  shown t o  h a v e  o c c u r r e d  a n d  t h e  

s t r i c t e r  s t a n d a r d  of proof s h o u l d  h a v e  u s e d  f o r  t h e  s t a t e  t o  

p r o v e  v o l u n t a r y ,  knowing and  i n t e l l i g e n t  w a i v e r .  

S p e c i a l  c i r c u m s t a n c e s  e x i s t  i n  t h i s  case  t o  r e q u i r e  t h e  

a p p l i c a t i o n  of t h e  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  s t a n d a r d .  

S p e c i a l  c i r c u m s t a n c e s  d i s t i n g u i s h  a case from t h e  a p p l i c a t i o n  of 

t h e  u s u a l  a n d  o r d i n a r y  r u l e  a n n o u n c e d  i n  M c D o l e  v. S t a t e ,  283 

So.2d 553 ( F l a .  1 9 7 3 ) ,  a d o p t i n g  t h e  p r e p o n d e r a n c e  s t a n d a r d .  

W h e r e f o r e ,  on  t h i s  p o i n t  t h e  C o u r t  s h o u l d  q u a s h  t h e  d e c i s i o n  

below a n d  r emand  w i t h  i n s t r u c t i o n s  t h a t  a new t r i a l  be g r a n t e d  

and t h a t  a c l ea r  and c o n v i n c i n g  s t a n d a r d  of proof be r e q u i r e d  f o r  

t h e  s t a t e  t o  e s t a b l i s h  a v o l u n t a r y  c o n s e n t  t o  s ea rch  i n  t h i s  

i n s t a n c e .  
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CONCLUSION 

I n  l i g h t  of t h e  p o i n t s  set  f o r t h  above ,  it is s u b m i t t e d  t h a t  

o n  e a c h  and e v e r y  p o i n t  t h e  C o u r t  s h o u l d  q u a s h  t h e  d e c i s i o n  o f  

t h e  D i s t r i c t  C o u r t  of Appeal  a n d  remand w i t h  i n s t r u c t i o n s  t h a t  

t h e  cause  b e  r e v e r s e d  a n d  r e m a n d e d  i n  a c c o r d a n c e  w i t h  t h e  

u l t i m a t e  d e c i s i o n  of t h i s  C o u r t  on e a c h  o f  t h e  p o i n t s  set  f o r t h  

h e r e i n .  
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