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STATEHENT OF THE CASE AND FACTS 

T h e  p e t i t i o n e r 1 1  f i l e d  h i s  N o t i c e  t o  I n v o k e  

D i s c r e t i o n a r y  J u r i s d i c t i o n  d i r e c t e d  t o  a d e c i s i o n  o f  t h e  

D i s t r i c t  Court of Appeal of F lo r ida ,  Third  Dis t r ic t ,  and on May 

2 6 , 1 9 8 9 , t h i s  C o u r t  e n t e r e d  i t s  Order  A c c e p t i n g  J u r i s d i c t i o n  

a n d  S e t t i n g  O r a l  Argumen t .  A s  p r o v i d e d  i n  t h e  F l o r i d a  

A p p e l l a t e  R u l e s ,  t h i s  b r i e f  a d d r e s s e s  t h e  mer i t s  of  t h e  

c o n t r o v e r s y .  P e t i t i o n e r  seeks rev iew of t h e  T h i r d  D i s t r i c t  

C o u r t  of Appea l ' s  d e c i s i o n  i n  F o s t e r  v. S t e i n ,  534 So.2d 1218  

(F la .  3d DCA 1988) .  The op in ion  below provides  i n  p a r t :  

... only  t h e  c i rcu i t  c o u r t ,  a c t i n g  through a 
d u l y  q u a l i f i e d  c i r c u i t  j u d g e ,  h a s  
j u r i s d i c t i o n  i n  p a t e r n i t y  a n d  a d o p t i o n  
p r o c e e d i n g s ,  A r t .  V., Sec. 5 ( b ) ,  F l a .  
Const., t h e  o rde r  and judgment were en t e red  
w i t h o u t  j u r i s d i c t i o n  o v e r  t h e  s u b j e c t  
m a t t e r  a n d  a r e  t o t a l l y  v o i d .  ... [ T l h e  
a p p e l l a n t ' s  m o t i o n  unde r  F l o r i d a  R u l e  of 
C i v i l  Procedure 1.540(b) (4)  f o r  r e l i e f  from 
t h e  o rder  and judgmen t  as  void  should have 
been g r a n t e d .  ( C i t a t i o n s  and  f o o t n o t e s  
omit ted.  1 

P a t r i c i a  ( C l a r k )  F o s t e r  s i g n e d  a S u r r o g a t e  P a r e n t i n g  

Agreement ("Agreementa), b e l i e v i n g  t h a t  she  was represen ted  by 

Respondent P a t r i c i a  ( C l a r k )  F o s t e r  i s  t h e  n a t u r a l  mother of 
t h e  c h i l d .  Respondent  B r e n t  F o s t e r  i s  t h e  n a t u r a l  m o t h e r ' s  
husband. The P e t i t i o n e r ,  Michael S t e i n ,  i s  t h e  p u r p o r t e d  
n a t u r a l  f a t h e r .  Hayat  S t e i n ,  Michael S t e i n ' s  w i f e  is  t h e  
a d o p t i v e  m o t h e r .  T h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  
in te rchangeably  by Supreme Court s t and ings ,  d e s c r i p t i v e l y  o r  by 
proper names wherever c l a r i t y  is best served. A l l  emphasis is  
s u p p l i e d  u n l e s s  o t h e r w i s e  i n d i c a t e d .  The f o l l o w i n g  symbo l s  
w i l l  be used:  "PAM" - P e t i t i o n e r ' s  Appendix t o  B r i e f  on t h e  
Merits; and I'R" - Record on Appeal. 
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a n  i n d e p e n d e n t  c o u n s e l  [R:  V o l  I11 24-351. Herbert  A. B r a i l ,  

Esq. s i gned  a n  Acknowledgment of Independent Counsel i n d i c a t i n g  

t h a t  he  r e p r e s e n t e d  F o s t e r  [R: Vol I11 431. On December 1 9 ,  

1986 P e t i t i o n e r ,  M i c h a e l  S t e i n ,  f i l e d  a " P e t i t i o n  f o r  

D e c l a r a t o r y  R e l i e f  R e l e v a n t  t o  Adopt ion  a n d  f o r  S u p p l e m e n t a l  

R e l i e f "  w h i c h  a t t a c h e d  a "Consent  f o r  Adopt ion"  a l l e g e d l y  

s igned  by P a t r i c i a  F o s t e r  [R: Vol I 1-21. Although it appears  

t h a t  P a t r i c i a  F o s t e r ' s  s i g n a t u r e  was a f f i x e d  t o  t h e  c o n s e n t ,  

t h e  acknowledgment is fa l se  a s  F o s t e r  never s igned  any document 

i n  t h e  presence of a no ta ry  o r  two wi tnesses  [R: Vol I 37-381. 

A t  t h e  t i m e  t h e  a c t i o n  was f i l e d  i n  Dade County,  

Florida a l l  par t ies  were Michigan r e s i d e n t s  and t h e  Respondents 

were n e v e r  s e r v e d  w i t h  p r o c e s s  i n  c o n n e c t i o n  w i t h  t h i s  

p r o c e e d i n g  [R: Vol I 381. A t  t h a t  t ime t h e  c h i l d ,  who i s  t h e  

s u b j e c t  of t h i s  p a t e r n i t y  and a d o p t i o n  a c t i o n ,  was n o t  even  

born  [R: V o l  I 381. 

The c h i l d  was born on  1987 i n  Michigan. The 

i n f a n t  was n e v e r  w i t h i n  t h e  t e r r i t o r i a l  j u r i s d i c t i o n  of t h e  

F l o r i d a  Courts.  The Court d i d  no t  appoin t  a guard ian  ad l i t e m  

t o  a c t  f o r  t h e  c h i l d  [R: V o l .  I 381. 

T h i s  cause was a s s i g n e d  t o  C i r c u i t  J u d g e  Edward N. 

Moore, D i v i s i o n  16. N e v e r t h e l e s s ,  t h e  m a t t e r  was heard  by 

County C o u r t  J u d g e  Edward Swanko, who was a n  a c t i n g  c i r c u i t  

c o u r t  j u d g e  i n  c e r t a i n  l i m i t e d  i n s t a n c e s  p u r s u a n t  t o  v a r i o u s  

a d m i n i s t r a t i v e  o r d e r s .  None ef L k  a d m i n i s t r a t i v e  o r d e r s  

a u t h o r  i z e d  a counQ GQULL i u d q p  to h u  and datermhg a 
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d e c l a r a t o r y  - a c t i o n  concerning p a t e r n i t y  as i n  t h e  i n s t a n t  c a s e  

[R: Vol I 3-26, Vol I1 11. Nevertheless ,  on December 19, 1986, 

County C o u r t  J u d g e  Swanko e n t e r e d  a n  "Agreed Order R e g a r d i n g  

P a t e r n i t y "  [R: Vol I 27-28]. 

Only Admin i s t r a t i ve  Order 87-59 au tho r i zed  county c o u r t  

j u d g e s  t o  h e a r  " u n c o n t e s t e d  a d o p t i o n s " .  P u r s u a n t  t o  

Admin i s t r a t i ve  Order 87-59, Judge Edward Swanko and o t h e r s  were 

ass igned  t o  t empora r i l y  s e r v e  as: 

A c t i n g  a n d  t e m p o r a r y  J u d g e s  of t h e  F A M I L Y  
C I V I L  DEPARTMENT of t h e  FAMILY D I V I S I O N  of 
t h e  C i r c u i t  C o u r t ,  t o  hear ,  t r y ,  c o n d u c t ,  
d e t e r m i n e  a n d  d i s p o s e  o f  t h e s e  ca se s  

Admin i s t r a t i ve  Judse of FAMILY D I V I S I O N  a C i r c u i t  C o u r t ,  e f f e c t i v e  May 1, 1987 
t h r o u g h  and i n c l u s i v e  t o  May 31, 1987 and 
t h e r e a f t e r  d i s p o s e  of a l l  t h o s e  ma t t e r s  
cons idered  by them dur ing  sa id  per iod.  
[R: Vol I 41 

nssisnea to &hers by the BssoGLate 

Although  t h e r e  i s  no o r d e z  from t h e  A s s o c i a t e  A d m i n i s t r a t i v e  

J u d g e  of t h e  F a m i l y  D i v i s i o n  a p p o i n t i n g  County C o u r t  J u d g e  

Swanko t o  h e a r  t h e  a d o p t i o n  be low,  Judge  Swanko en tered  a 

" F i n a l  Judgment  of Adoption" on May 29, 1987 [R: Vol I 331. 

The f i l e  was sealed on J u n e  18, 1987. A s  e a r l y  as J u l y  

16, 1987 Dale  L. B e r n s t e i n ,  E s q .  f i l e d  a N o t i c e  of Appearance  

on b e h a l f  of P a t r i c i a  F o s t e r  and o n  J u l y  22, 1987 f i l e d  a 

motion t o  i n s p e c t  t h e  f i l e  a l l e g i n g  t h a t  t h e  n a t u r a l  mother had 

r e a s o n a b l e  c a u s e  t o  b e l i e v e  t h a t  the re  had been f r a u d ,  undue 

i n f l u e n c e ,  d u r e s s  a n d  i l l e g a l  a c t s  o n  t h e  p a r t  o f  t h e  

P e t i t i o n e r .  On Sep temer  28, 1987 t h e  C o u r t  e n t e r e d  a n  order  
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d e n y i n g  F o s t e r ' s  "Motion t o  I n s p e c t  t h e  F i l e " .  She f i l e d  

a n o t h e r  " V e r i f i e d  Motion t o  I n s p e c t  t h e  P i l e "  o n  Oc tobe r  7 ,  

1 9 8 7 .  T h a t  m o t i o n  was d e n i e d  on November 25,  1987. A s e c o n d  

"Verif ied Motion t o  In spec t  t h e  F i l e "  was f i l e d  on December 7, 

1987. T h a t  m o t i o n  was d e n i e d  by Order d a t e d  F e b r u a r y  8 ,  1988  

[R: Vol I 46-471. 

Judge Swanko. 

A l l  of t hese  Orders were en tered  by County 

On Apri.1 1 5 ,  1988 ,  P a t r i c i a  ( C l a r k )  F o s t e r  a n d  B r e n t  

F o s t e r  f i l e d  a " V e r i f i e d  Responden t s '  Motion f o r  Rel ie f  f rom 

Judgment  and Memorandum of L a w "  p u r s u a n t  t o  F l a .  R. Civ. P. 

1 . 5 4 0 ( b ) ( 3 ) ( 4 )  [R:  Vol I 37-451. They urged t h a t  t h e  "Agreed 

Order Regarding P a t e r n i t y "  and t h e  " F i n a l  Judgment of Adoption" 

were v o i d  because J u d g e  Swanko l a cked  j u r i s d i c t i o n  t o  en te r  

t h o s e  o r d e r s .  I n  a d d i t i o n ,  t h e  " C o n s e n t  f o r  A d o p t i o n " ,  

a l l e g e d l y  s i g n e d  by P a t r i c i a  F o s t e r ,  t h e  n a t u r a l  mo the r ,  was 

n o t  i n  f a c t  s i g n e d  i n  t h e  p r e s e n c e  of t h e  n o t a r y  o r  t h e  

witnesses. The Respondents were Michigan residents who were 

n o t  s e r v e d  w i t h  p r o c e s s  and t h e  c h i l d ,  a t  t h e  time t h e  P e t i t i o n  

was f i l e d ,  was not  y e t  born. None of t h e  p a r t i e s  were F l o r i d a  

r e s i d e n t s  and t h e  i n f a n t  was n e v e r  w i t h i n  t h e  t e r r i t o r i a l  

j u r i s d i c t i o n  of t h e  c o u r t .  T h e  F o s t e r s  also s t a t e d  t h a t  

Herbert A. B r a i l ,  who was s u p p o s e d l y  t h e i r  " i n d e p e n d e n t "  

c o u n s e l ,  was i n  f a c t  a n  a t t o r n e y  i n  t h e  law f i r m  of Noel P. 

Keane, t h e  a t t o r n e y  r e p r e s e n t i n g  t h e  n a t u r a l  f a t h e r .  I n  a 

l e t t e r  d a t e d  A u g u s t  2 9 ,  1986 f rom t h e  law o f f i c e s  of Noel P. 

Keane t o  P a t r i c i a  F o s t e r ,  Herbert A. B r a i l  was l i s t e d  a s  a n  
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a t t o r n e y  i n  t h e  l a w  f i r m .  T h a t  same l e t t e r  s t a t e d  t h a t  Mr. 

J a s i n s k i  would be  r e p r e s e n t i n g  P a t r i c i a  F o s t e r ' s  i n t e r e s t s .  

Incredulous ly ,  Robert M. J a s i n s k i ,  appeared on behalf of Hayat 

S t e i n  i n  t h i s  a c t i o n  a n d  f i l e d  t h e  P e t i t i o n  f o r  Adop t ion  o n  

behalf  of Hayat S te in .  

To e n s u r e  t h a t  a n y  o r d e r  o n  t h e  " V e r i f i e d  

Respondents' Motion f o r  Rel ief  from Judgment" would not  s u f f e r  

f rom t h e  same i n f i r m i t i e s  a s  t h e  o r d e r s  on p a t e r n i t y  and  

adopt ion,  Respondents f i l e d  a "Motion t o  Determine  T r i a l  Judge" 

[R:  Vol I 3 4- 3 5 ] .  T h i s  Motion was s e t  f o r  h e a r i n g  b e f o r e  Hon. 

John Gale, i n  h i s  c a p a c i t y  as  Admin i s t r a t i ve  Judge of t h e  Dade 

County C i r c u i t  Court. P e t i t i o n e r ' s  counse l  agreed t o  a n  Order 

appo in t ing  Judge Edward Swanko as  an a c t i n g  c i r c u i t  c o u r t  judge 

s o l e l y  t o  hear  t h e  " V e r i f i e d  Motion"  [R: Vol I 361. A t  t h e  

h e a r i n g  o n  t h e  " V e r i f i e d  Responden t s '  Motion f o r  R e l i e f  f rom 

J u d g m e n t" ,  J u d g e  Swanko h e a r d  b r i e f  a r g u m e n t  and  s u m m a r i l y  

d e n i e d  t h e  Motion. No o p p o r t u n i t y  t o  p r e s e n t  t e s t i m o n y  and 

evidence was given t o  t h e  Fosters [R: Vol I1 71. 

P a t r i c i a  Fos t e r  sough t  review i n  t h e  D i s t r i c t  Court of 

Appeal, T h i r d  Dis t r ic t .  T h a t  Court reversed  t h e  lower  c o u r t ' s  

o r d e r  f i n d i n g  t h a t  t h e  c o u n t y  c o u r t  j u d g e  had n e v e r  been 

a p p r o p r i a t e l y  ass igned  t o  t h e  cause a s  an a c t i n g  c i rcu i t  c o u r t  

j u d g e .  The o r d e r  and judgment  were e n t e r e d  w i t h o u t  s u b j e c t  

mat ter  j u r i s d i c t i o n  s i n c e  o n l y  t h e  c i r c u i t  c o u r t ,  a c t i n g  

through a du ly  q u a l i f i e d  c i r cu i t  c o u r t  judge,  has  j u r i s d i c t i o n  
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i n  p a t e r n i t y  o r  adopt ion proceedings. 

The Di s t r i c t  Court of Appeal, T h i r d  Dis t r ic t ,  noted t h e  

d i s t u r b i n g  f a c t  t h a t  a l l  of t h e  p a r t i e s  h e r e i n  a r e  Mich igan  

residents who never s e t  f o o t  i n  F lor ida .  The Court a l s o  found 

t h a t  t h e  Motion f o r  R e l i e f  f rom Judgment  was a l s o  p r o p e r l y  

based on a l l e g a t i o n s  of e x t r i n s i c  f r a u d  r e l a t i n g  t o  t h e  

subsequen t i a l  r e p r e s e n t a t i o n  by t h e  same c o u n s e l u  o f ,  f i r s t ,  

t h e  s u r r o g a t e  mother  and  t h e n  t h e  a d o p t i v e  p a r e n t  [PAM: 31. 

These proceedings  ensued i n  t h e  Supreme Court of F lor ida .  

SuLlzlARY OF ARGUHENT 

Only  t h e  c i r c u i t  c o u r t  h a s  j u r i s d i c t i o n  o v e r  

d e c l a r a t o r y  a c t i o n s .  None of t h e  a d m i n i s t r a t i v e  o r d e r s  

au tho r i zed  and appointed County Court Judge Swanko t o  hear  such  

a c t i o n s .  H e  l a c k e d  s u b j e c t  mat te r  j u r i s d i c t i o n  t o  e n t e r  t h e  

"Agreed Order R e g a r d i n g  P a t e r n i t y " .  S i m i l a r l y ,  none of t h e  

a d m i n i s t r a t i v e  o r d e r s  i n  e f f e c t  a p p o i n t e d  County C o u r t  Judge  

Swanko t o  en te r  t h e  " F i n a l  Judgment  of Adoption".  T h e  c l ea r  

language of t h e  a d m i n i s t r a t i v e  o r d e r s  ref lect  t h a t  t hey  are not  

s e l f - e x e c u t i n g .  &, K l o s e n b e r g  v. KU-, 419 So.2d 421 

( F l a .  3d DCA 1982). 

The county c o u r t  judge cannot be considered a de f a c t o  

c i r c u i t  c o u r t  j u d g e  s i n c e  h e  l a c k e d  s u b j e c t  m a t t e r  

j u r i s d i c t i o n ,  t h e  R e s p o n d e n t s  d i r e c t l y  c h a l l e n g e d  h i s  

2L 
Pat r ic ia  Foster .  

Mr. J a s i n s k i ,  t h e  l a w y e r  se lec ted  by Noel P. Keane f o r  
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j u r i s d i c t i o n  i n  a t i m e l y  f a s h i o n  and  n e v e r  a c q u i e s c e d  t o  h i s  

a c t i o n s .  Orders en te red  w i t h o u t  s u b j e c t  mat te r  j u r i s d i c t i o n  

a r e  vo id .  Treasurer  Inc .  v. S t a t e  B y e w e  D e p t . ,  238 So.2d 

580,  586 (F l a .  1970) ;  Caudel l ,  VI L e v e n t i s ,  43 So.2d 853 ( F l a .  

1950) ;  Corak C o n s t r u c t i o n  Corx). v. S c o t t ,  184 So.2d 4 6 0  (F l a .  

3d DCA 1966) .  

The d e c i s i o n  of t h e  D i s t r i c t  C o u r t  of Appeal ,  T h i r d  

D i s t r i c t ,  s h o u l d  a l s o  be  app roved  because i t  is  c l e a r  t h a t  

Respondents d i d  not  have t h e  adv ice  of an independant counsel.  

The a t t o r n e y  who s i g n e d  t h e  "Acknowledgement o f  I n d e p e n d a n t  

C o u n s e l "  was  a n  a t t o r n e y  i n  t h e  o f f i c e  o f  P e t i t i o n e r ' s  

a t t o r n e y .  Another  a t t o r n e y ,  who was s u p p o s e d l y  a c t i n g  on 

Responden t s '  b e h a l f ,  l a t e r  r e p r e s e n t e d  t h e  a d o p t i v e  mo the r ,  

Mrs. S t e i n ,  h e r e i n .  T h e  ' V e r i f i e d  Responden t s '  Motion f o r  

Re l ie f  from Judgment" was p rope r ly  based on a f l a g r a n t  case of 

e x t r i n s i c  f r a u d .  DeClaire v. Yohanan, 453 So.2d 375 (F l a .  

1984) . 
F i n a l l y ,  s i n c e :  ( a )  a l l  of t h e  p a r t i e s  a r e  Michigan  

r e s i d e n t s ;  ( b )  t h e  c h i l d  was b o r n  i n  M i c h i g a n ;  ( c )  t h e  

Agreement was e n t e r e d  i n t o  i n  Michigan;  a n d  t h e  p a r t i e s  

s e l e c t e d  Michigan  l a w  i n  t h e  Agreement ,  F l o r i d a  h a s  no s t a t e  

i n t e r e s t  i n  a p p l y i n g  i t s  laws w h i c h  c o n f l i c t  w i t h  Michigan  

laws. T h e  " F i n a l  Judgment  of Adopt ion"  i s  u n c o n s t i t u t i o n a l  

because t h e  l o w e r  c o u r t  i m p r o p e r l y  a p p l i e d  F l o r i d a  law.  

P h i l l i D s  P e t r o l e u m  Co. v. S h u t t s ,  472 U.S. 797 (1985) .  
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ARGUMENT I 

THE COUNTY COURT JUDGE LACKED J U R I S D I C T I O N  
TO E N T E R  A N  O R D E R  I N  A N  A C T I O N  F O R  
DECLARATORY RELIEF AND THE "FINAL JUDGMENT 
OF ADOPTION" PURSUANT TO THE ADMINISTRATIVE 
ORDERS. 

Pursuant t o  Ch. 86, Fla. Stat., a c t i o n s  f o r  d e c l a r a t o r y  

relief are t o  be brought  i n  c i r c u i t  cour t .  County c o u r t  judges  

a re  n o t  a u t h o r i z e d  t o  hear a c t i o n s  f o r  d e c l a r a t o r y  r e l i e f .  

None of t h e  a d m i n i s t r a t i v e  o r d e r s  be low a u t h o r i z e d  a c o u n t y  

c o u r t  judge t o  hear  a d e c l a r a t o r y  a c t i o n  [R: Vol I 3-26, Vol I1 

11. County C o u r t  J u d g e  Swanko was w i t h o u t  s u b j e c t  m a t t e r  

j u r i s d i c t i o n  t o  e n t e r  t h e  'Agreed Order Regarding Pa te rn i ty" .  

Absent  a n  a p p r o p r i a t e  a d m i n s t r a t i v e  o rde r  contemplated 

by A d m i n i s t r a t i v e  Order  87-9, a c o u n t y  c o u r t  j u d g e  c o u l d  n o t  

have en tered  t h e  " F i n a l  Judgment  of Adoption".  None of  t h e  

a d m i n i s t r a t i v e  o r d e r s  i n  f o r c e  d u r i n g  t h e  p e r t i n e n t  p e r i o d s  

au tho r i zed  county c o u r t  judges,  and s p e c i f i c a l l y  County Court 

J u d g e  Swanko, t o  c o n s i d e r  t h e  i n s t a n t  a c t i o n  f o r  a d o p t i o n  

absent  a n  order  appoin t ing  him. There was no such order.  

A d m i n i s t r a t i v e  Order 87-9 which  g r a n t e d  a u t h o r i t y  t o  

h e a r  u n c o n t e s t e d  d i s s o l u t i o n s  o f  m a r r i a g e ,  u n c o n t e s t e d  

adopt ions  and change of name cases, provided as  fo l lows:  

These matters w i l l  be heard by County Court 
J u d g e s ,  a s  a c t i n g  C i r c u i t  C o u r t  J u d g e s  of 
t h e  E l e v e n t h  J u d i c i a l  C i r c u i t  of F l o r i d a  
u n d e x  mgr o P r i a t e  a d m i n i s t r a t  i v e  o rde r  of 
t h e  Chief Judge of t h i s  C i r c u i t .  [R: V o l  I1 1 1  

A d m i n i s t r a t i v e  Order 87-9 is n o t  s e l f  e x e c u t i n g .  S i m i l a r i l y  

Admin i s t r a t i ve  Order 87-59 r e q u i r e s  an  o rde r  from t h e  Assoc ia te  

8 

BUCEIBINDER 8 c  ELEGANT 



L 

A d m i n i s t r a t i v e  J u d g e  o f  t h e  F a m i l y  D i v i s i o n  t o  h e a r  a n  

u n c o n t e s t e d  a d o p t i o n  [ R :  V o l  I 3-41. T h e  r e c o r d  is d e v o i d  of 

s u c h  an order .  

Relying on Admin i s t r a t i ve  Order 87-9 and a nemorandum 

da t ed  F e b r u a r y  3, 1 9 8 8 u ,  P e t i t i o n e r  now a r g u e s  t h a t  County 

C o u r t  Judge  Swanko was p r o p e r l y  a s s i g n e d  t o  t h e  case. I t  is  

clear,  however, t h a t  Admin i s t r a t i ve  Order 87-9 could n o t  g i v e  

County C o u r t  J u d g e  Swanko a u t h o r i t y  t o  hear p a t e r n i t y  cases. 

Tha t  Order is l i m i t e d  t o  uncontes ted d i s s o l u t i o n s  of marriage, 

u n c o n t e s t e d  a d o p t i o n s  and  change  of name cases. T h e r e f o r e ,  

C o u n t y  C o u r t  J u d g e  Swanko d i d  n o t  h a v e  s u b j e c t  m a t t e r  

j u r i s d i c t i o n  t o  enter t h e  "Agreed Order regard ing  Pa te rn i ty" .  

The  memorandum r e l i ed  upon by P e t i t i o n e r  i s  n o t h i n g  

more t h a n  a red h e r r i n g .  F i r s t ,  t h e  memorandum is  d a t e d  o v e r  

two ( 2 )  y e a r s  a f t e r  County C o u r t  J u d g e  Swanko en tered  t h e  

"Agreed Order  Rega rd ing  P a t e r n i t y "  and is  d a t e d  o v e r  e i g h t  

months l a t e r  than  t h e  "Fina l  Judgment of Adoption" [PAM: 11. 

Secondly, Admin i s t r a t i ve  Order 87-9 g ran ted  a u t h o r i t y  

t o  hear u n c o n t e s t e d  d i s s o l u t i o n s  of m a r r i a g e ,  u n c o n t e s t e d  

a d o p t i o n s  and change  of name cases  o n l y  w h e r e  t h e r e  had been 

"an a p p r o p r i a t e  a d m i n i s t r a t i v e  o r d e r  of t h e  C h i e f  Judge of t h e  

C i r c u i t "  [R:  V o l  I1 1- 21. T h e r e  was none here. P e t i t i o n e r  

I n j e c t e d  i n t o  t h e s e  p r o c e e d i n g s  f o r  t h e  f i r s t  t ime a s  a n  
e x h i b i t  t o  t h e  S t e i n s '  Motion fo r  Rehearing f i l e d  i n  t h e  T h i r d  
Distr ic t  below. 
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incorrectly seeks to elevate a mere memorandum to the status of 

an order of the Chief Judge of the Eleventh Judicial Circuit. 

Administrative Order 87-59 authorized a county court judge to 

hear uncontested adoptions and enter a final judgment of 

adoption in cases "assigned to them by the Associate 

Administrative Judge of the Family Division of the Circuit 

Court" [R: Vol I 41. There is no order from the Associate 

Administrative Judge of the Family Division appointing County 

Court Judge Swanko to hear the uncontested adoption [R: Vol I 

46-47], Notwithstanding that, County Court Judge Swanko 

entered a "Final Judgment of Adoption" on May 29, 1987 [R: Vol 

I 331. 

Even counsel for Petitioner recognized the necessity 

for an order appointing County Court Judge Swanko in the 

instant case by agreeing to the entry of the "Agreed Order 

Appointing Acting Circuit Court Judge" dated May 2, 1988 which 

allowed County Court Judge Swanko to hear the "Verified 

Respondents' Motion for Relief from Judgment" [R: Vol I 361. 

The Third District noted that County Court Judge Swanko was 

properly appointed to hear only that Motion [PAM: 31. 

To adopt Petitioner's argument that a specific 

assignment is not required for a County Court Judge to hear an 

uncontested adoption would render the language in 

Administrative Order 87-9 and Administrative Order 87-59 

meaningless. Such construction is not favored. See, Wilensky 

v. Field, 267 So.2d 1 (Fla. 1972); PeoDles Gas Bysfem, Inc. L 
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C i t y  ComDany, 147 So.2d 334 ( F l a .  3d DCA 1962). 

Based upon a memorandum which  was no t  p rope r ly  a p a r t  

of t h e  record  i n  t h e  Th i rd  D i s t r i c t  Court of Appeal and is no t  

p r o p e r l y  a p a r t  of t h e  r e c o r d  b e f o r e  t h i s  C o u r t g ,  P e t i t i o n e r  

now argues  f o r  t h e  f i r s t  t i m e  t h a t  a n  ev iden tuary  hear ing  was 

r equ i r ed  t o  determine whe the r  an  order  was necessary  t o  a s s i g n  

County C o u r t  Judge  Swanko t o  h e a r  t h i s  matter .  Such a n  

e v i d e n t i a r y  hear ing is  unnecessary and supe r f luous  i n  view of 

t h e  c l e a r  l a n g u a g e  o f  t h e  a d m i n i s t r a t i v e  o r d e r s  w h i c h  

c o n t e m p l a t e  a n  o r d e r  a p p o i n t i n g  a c o u n t y  c o u r t  j u d g e  a s  a n  

a c t i n g  c i rcu i t  c o u r t  judge. 

A COUNTY COURT J U D G E  W H O  HAS NO S U B J E C T  
MATTER J U R I S D I C T I O N  OVER A DECLARATORY 
A C T I O N  AND WHO WAS NOT PROPERLY APPOINTED 
AS AN ACTING CIRCUIT COURT JUDGE CANNOT BE 
C O N S I D E R E D  A DE FACT0 C I R C U I T  COURT J U D G E  
AND THE ORDERS ENTERED BY THE COUNTY COURT 
JUDGE ARE VOID. 

T h e  c a s e s  r e l i e d  u p o n  b y  P e t i t i o n e r  a r e  a l l  

d i s t i n g u i s h a b l e  because i n  t hose ,  t h e  d e  f a c t o  j u d g e s  had 

s u b j e c t  matter j u r i s d i c t i o n .  I n  t h i s  ca se ,  t h e  D i s t r i c t  C o u r t  

of Appeal, Th i rd  D i s t r i c t ,  found as  fo l lows :  

S i n c e  o n l y  t h e  c i r c u i t  c o u r t ,  a c t i n g  
through a du ly  q u a l i f i e d  c i r cu i t  judge, h a s  
j u r i s d i c t i o n  i n  p a t e r n i t y  and a d o p t i o n  
p r o c e e d i n g s ,  A r t .  V., Sec. 5 ( b )  F l a .  
C o n s t . ,  t h e  o r d e r  a n d  j u d g e m e n t  were 
entered w i t h o u t  j u r i s d i c t i o n  of t h e  s u b j e c t  
m a t t e r  and are t o t a l l y  void. [PAM: 2-31 

"Respondents' V e r i f i e d  Motion t o  S t r i k e  and f o r  Sanct ions"  
f i l e d  on J u n e  22 ,  1989 remains pending be fo re  t h e  Court.  
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P e t i t i o n e r  r e l i e s  upon Card v. S t a t e ,  497 So.2d. 1 1 6 9  

( F l a .  19861 ,  where  a d e f e n d a n t  was c h a r g e d  w i t h  crimes i n  t h e  

F o u r t e e n t h  J u d i c i a l  C i r c u i t .  The case was t r a n s f e r r e d  t o  t h e  

F i r s t  J u d i c i a l  C i r c u i t  where t h e  t r i a l  was conduc ted  by C i r c u i t  

C o u r t  J u d g e  T u r n e r  of t h e  F o u r t e e n t h  J u d i c i a l  C i r c u i t .  The  

Chief  J u s t i c e  of t h e  F lo r ida  Supreme C o u r t  had never  a p p o i n t e d  

C i r c u i t  C o u r t  J u d g e  T u r n e r  t o  hear t h e  case i n  t h e  F i r s t  

J u d i c i a l  C i r c u i t .  Al though t h e  Supreme C o u r t  agreed t h a t  t h e  

c i r c u i t  j u d g e  was n o t  a u t h o r i z e d  t o  preside o v e r  t h a t  c a u s e  i n  

t h e  F i r s t  J u d i c i a l  C i r c u i t ,  t h e  C o u r t  he ld  t h a t  t h e  lack of  a n  

o f f i c i a l  a s s i g n m e n t  of a v i s i t i n g  c i r c u i t  c o u r t  i u d g g  d i d  n o t  

n e c e s s a r i l y  d e p r i v e  t h e  o t h e r  c o u r t  of  s u b j e c t  m a t t e r  

j u r i s d i c t i o n  s t a t i n g :  

A t e c h n i c a l  f l a w  i n  a s s i g n m e n t  does  n o t  
s t r i p  a c i r c u i t  c o u r t  of s u b j e c t  mat te r  
j u r i s d i c t i o n  o v e r  a c a u s e  w h i c h  e x p r e s s l y  
c o n f e r r e d  by law. Id. a t  1173. 

The l a c k  of a n  o f f i c i a l  a s s i g n m e n t  i n  Card, suDra ,  was 

a mere t e c h n i c a l i t y  b e c a u s e  t h e  j u r i s d i c t i o n  of t h e  c i r c u i t  

c o u r t  i s  u n i f o r m  t h r o u g h o u t  t h e  S ta te .  I n  Card,  s u p r a ,  t h e r e  

was s u b j e c t  matter j u r i s d i c t i o n .  

S i m i l a r l y ,  M e n d e n h q u  yt S t a t e ,  7 1  F l a .  552,  7 2  So. 

202 ,  203- 204 ( 1 9 1 6 ) ,  t h e  a p p e l l a n t  q u e s t i o n e d  a c i r c u i t  c o u r t  

j u d g e ' s  r i g h t  t o  p res ide  i n  a c o u n t y  i n  w h i c h  h e  d i d  n o t  

reside. The Cour t  stated: 

T h i s  p l ea  l i k e w i s e  goes t o  t h e  r i g h t  of 
J u d g e  R e a v e s  t o  e x e r c i s e  t h e  d u t i e s  of a n  
o f f i c e  a d m i t t e d  t o  e x i s t ,  t h a t  i s  t h e  
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judgesh ip  of t h e  S i x t h  j u d i c i a l  c i r cu i t ,  of 
which P i n e l l a s  county i s  a pa r t .  

There i s  no con ten t ion  t h a t  Judge Reaves 
is not  a de  f a c t o  o f f i c e r ,  c l o t h e d  w i t h  t h e  
s t a t e ' s  c o m m i s s i o n  and e x e r c i s i n g  u n d e r  
l e g i s l a t i v e  a u t h o r i t y  a n  o f f i c e  recognized 
by t h e  Cons t i t u t i on .  

I n  I4lendenhl.J. , s u r x q ,  t h e  p l ea  chal lenged t h e  o f f i c e r ,  

r a t h e r  t h a n  t h e  o f f i c e .  T h e r e  was neve r  a c o n t e n t i o n  t h a t  

s u b j e c t  matter j u r i s d i c t i o n  d i d  not  e x i s t .  U n l i k e  Mendenhall 8 

SuDra, i n  t h e  i n s t a n t  case, Respondents d i r e c t l y  cha l lenged  t h e  

s u b j e c t  mat te r  j u r i s d i c t i o n  of a c o u n t y  c o u r t  j u d g e  t o  e n t e r  

o r d e r s  which on ly  a c i rcu i t  c o u r t  judge could en t e r .  

P e t i t i o n e r  g a i n s  no solace from State L Byinuton, 168 

So.2d 164, 175 (Fla .  1st DCA 19641, w h e r e  t h e  C o u r t  d e t e r m i n e d  

t h a t  p r o h i b i t i o n  would n o t  l i e  t o  c h a l l e n g e  a c o u n t y  c o u r t  

j u d g e  f rom c o n t i n u i n g  t o  a c t  becausehe had a t t a i n e d t h e  age of 

s e v e n t y  a n d  had  a u t o m a t i c a l l y  become  r e t i r e d  u n d e r  t h e  

Cons t i t u t i on .  The Court s t a t e d :  

I t  [ p r o h i b i t i o n ]  is a v a i l a b l e  t o  p r e v e n t  
t h e  exerc i se  of  j u r i s d i c t i o n  where  none 
e x i s t s  and  where  t h e  c o u r t  exceeds i t s  
power. I t  i s  a p p a r e n t  here t h a t  even  i f  
t h e  Respondent as a county judge does  f a l l  
w i t h i n  t h e  au toma t i c  r e t i r e m e n t  p rov i s ion  
of t h e  Florida C o n s t i t u t i o n ,  such  does  no t  
i p s 0  f a c t o  i m p a i r  t h e  j u r i s d i c t i o n  ef his 
m i c e  o r  t h e  v a l i d i t y  of h i s  exerc ise  
the reo f .  Affording relator 's  p o s i t i o n  i t s  
g r e a t e s t  p o s s i b l e  effect ,  t h e  respondent ' s  
s t a t u s  i s  changed o n l y  from t h a t  of a & 
i u re  judge t o  a & f a c t o  judge, which i n  no 
way impa i r s  h i s  j u r i s d i c t i o n .  

Such i s  n o t  t h e  c a s e  here,  where  a c o u n t y  c o u r t  j u d g e  

l a cked  s u b j e c t  mat ter  j u r i s d i c t i o n .  I n  M a  YA G L u  sf 
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EgostPEQqf, 289 So.2d 751 (Fla. 2d DCA 1974) cited by 

Petitioner, the Court determined that certiorari was the 

proper procedure to review the actions of a city judge who 

failed to recuse herself. In discussing other appellate 

remedies, the Court noted that prohibition would not lie to 

prohibit a presiding city judge who was also the city attorney 

from presiding over a matter because that would neither impair 

the jurisdiction of her office nor the validity of the exercise 

thereof. In McGee, supra, the judge held two offices, one of 

which was the office of the city judge. There was no 

contention that the city judge did not have jurisdiction over 

the subject matter of the offense. In State Wiseheart, 158 

Fla. 267, 2 8  So.2d 589 (Fla. 1946), the State of Florida 

through QUO yarranto proceedings challenged the title of a 

member of legislature who was improperly appointed as a circuit 

court judge during his term in the legislature. The 

appointment was prohibited by the Constitution only during the 

period for which one was elected to the legislature. The 

challenge was brought two years after the judge's legislative 

term had expired. The appointment, on its face, was regular 

and confirmed. The Supreme Court held that: 

Since the technical disqualification had 
long since been relieved his status as a de 
facto or a de jure officer was not 
material. 

In Wiseheaa, supra, the Petitioner's position was that the 

judge's acts were valid even though he challenged the judge's 
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t i t l e  t o  h i s  o f f i c e .  I n  c o n t r a s t ,  t h e  i s s u e  here  i s  w h e t h e r  

t h e  o r d e r  and judgmen t ,  which  c o u l d  o n l y  be e n t e r e d  by a 

c i r c u i t  c o u r t  j u d g e ,  were v o i d ,  s i n c e  t h e y  were e n t e r e d  by a 

county c o u r t  judge who lacked sub jec t  matter j u r i s d i c t i o n .  

The d e c i s i o n s  from o t h e r  s ta tes  c i t e d  by Pe t i t ioner  are 

i n a p p o s i t e .  I n  O ' N e i l l  y~ O l N e i u ,  420 So.2d 261, 263 ( A l a .  

C t .  App. 1982) ;  S h a u o l t  v. S t a t e  96: I n d i a n a ,  448 NE.2d 308, 

312 ( C t .  App. Ind.  1983) ;  Su rvance  L S t a t e ,  465 NE.2d 1076,  

1 0 8 1  ( Ind .  1 9 8 4 ) ;  Koss v. C a y  ef Cedar  Rap ids ,  2 7 1  NW.2d 730,  

736 ( Iowa 1978) ;  B r i n k e r h o f f - F a r h  T r u s t  iXQd & k Y i n s s  h V. 

G a s k i l l ,  2 0 1  SW.2d 274, 275 (Mo. 1947) ;  and  S t a t e  v. P i l l o ,  104  

A.2d 5 0 ,  5 3  ( N . J .  19541 ,  t h e  p a r t i e s  f a i l e d  t o  o b j e c t  o r  

a c q u i e s c e d  t o  t h e  o f f i c e r ' s  ac ts .  S u c h  i s  n o t  t h e  case here. 

I n  Raper v. S t a t e ,  317 So.2d 709 (Miss. 1 9 7 5 ) ,  a l t h o u g h  t h e  

c i t y  c l e r k  found  no r e c o r d  of  t h e  a p p o i n t m e n t  of a p o l i c e  

j u s t i c e  &a, t h e r e  was a n  o r d e r  r e f l e c t i n g  t h a t  t h e  

j u s t i c e  had been  a p p o i n t e d ,  sworn  and r e c o r d e d .  The re  i s  no 

such appointment here. 

I n  McLeod C o u r t  P r o b a t e ,  223 SE.2d 1 6 6  (S.C. 

19761, t h e  a t t o r n e y  g e n e r a l ,  n o t  t h e  affec-sj p a r t i e s ,  s o u g h t  

t o  d e t e r m i n e  t h e  c o n s t i t u t i o n a l i t y  o f  v a r i o u s  s t a t u t e s  

c o n f e r r i n g  a u t h o r i t y  upon j u d i c i a l  o f f i c e r s .  Al though  t h e  

s t a t u t e s  were u n c o n s t i t u t i o n a l ,  t h e  o f f i c e r s  were de  f a c t o  

o f f i c e r s  and n o t  s u b j e c t  t o  c o l l a t e r a l  a t t ack .  S i m i l a r l y ,  i n  

war ran to  proceedings  t o  de te rmine  c o n f l i c t i n g  claims t o  an  
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o f f i c e  i m p r o p e r l y  f i l l e d  by a j u d g e  who was o v e r  t h e  a g e  of 

r e t i r e m e n t ,  t h e  c o u r t  f o u n d  t h a t  t h e  j u d g e  n o n e t h e l e s s  was 

c e r t i f i e d  by t h e  Board of E l e c t i o n s ,  sworn  a n d  s e r v e d  a s  a 

d i s t r i c t  c o u r t  judge and h i s  r e s i g n a t i o n  caused a vacancy t o  be 

f i l l e d  by t h e  Governor.  Duncan L Beach, 242  SE.2d 796 (N.C. 

1978) .  T h e r e  was no q u e s t i o n  of s u b j e c t  mat te r  j u r i s d i c t i o n  

made by a l i t i g a n t .  I n  S t a t e  v. Mavhew, 2 0 7  NW.2d  330 (N.D. 

19731 ,  b o t h  t h e  d e f e n d a n t  and t h e  S t a t e  a g r e e d  t h a t  a c o u n t y  

just ice appoin ted  by t h e  Board of County Commissioners was a de 

f a c t o  c o u n t y  j u s t i c e  a n d  a l l  p a r t i e s  agreed t h a t  t h e  d i s t r i c t  

c o u r t  erred i n  s e t t i n g  aside t h e  p re l imina ry  i n v e s t i g a t i o n  of 

t h e  justice.  Respondents h e r e i n  have never agreed t h a t  County 

C o u r t  J u d g e  Swanko had any  a u t h o r i t y  t o  e n t e r  t h e  orders  i n  

q u e s t i o n .  I n  Devine & S c u l l v ,  487 N.Y.S.  2d 615 (A.D. 2 Dept. 

1985),  t h e  c o u r t  merely he ld  t h a t  t h e  i s sue  of t h e  p r o p r i e t y  of 

a j u d g e ' s  a p p o i n t m e n t  c o u l d  n o t  be r e v i e w e d  c o l l a t e r a l l y  i n  

habeas corpus  proceedings  a f t e r  t h e  t r i a l .  

County c o u r t  judges  are no t  au tho r i zed  t o  hear a c t i o n s  

f o r  d e c l a r a t o r y  r e l i e f  p u r s u a n t  t o  C h a p t e r  86,  F l a .  S ta t . ,  

(1988). Those a c t i o n s  are t o  be brought s o l e l y  i n  t h e  c i r c u i t  

cour t .  J u r i s d i c t i o n  is determined by S t a tu t e  and t h e  F l o r i d a  

Cons t i t u t i on .  Reference t o  t h e  a p p l i c a b l e  a d m i n i s t r a t i v e  order  

de te rmines  t h e  a u t h o r i t y  of a c o u n t y  c o u r t  j u d g e  who i s  

a s s i g n e d  a s  a n  a c t i n g  c i r c u i t  c o u r t  j udge .  P u r s u a n t  t o  t h e  

a p p l i c a b l e  a d m i n i s t r a t i v e  o rde r s ,  Hon. Edward Swanko, a County 

Court Judge, was not  a s s igned  a s  a n  a c t i v e  c i r cu i t  c o u r t  judge 
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t o  cons ide r  e i ther  a p a t e r n i t y  o r  an adopt ion  case. 

T h e  f a i l u r e  t o  comply w i t h  a d m i n i s t r a t i v e  o r d e r s  i n  

ass ignment  i s  no t  a mere technical flaw. Here, a county c o u r t  

j u d g e  heard  a mat te r  w h i c h  c o u l d  o n l y  be h e a r d  by a c i r c u i t  

c o u r t  judge. 

A c o u n t y  c o u r t  j u d g e  d o e s  n o t  have  t h e  power t o  hear a 

d e c l a r a t o r y  ac t ion .  Any a c t i o n  t a k e n  by a county c o u r t  judge, 

who i s  n o t  p r o p e r l y  a s s i g n e d  t o  s i t  a s  a c i r c u i t  c o u r t  j u d g e ,  

i s  t a k e n  w i t h o u t  a u t h o r i t y  and  t h e r e f o r e  vo id .  I n  CaudebL v. 
-, 43 So.2d 853, 855 ( F l a .  1950) t h e  Supreme C o u r t  

s tated:  

I n  a s  much a s  j u d i c i a l  power t o  e n t e r  a n  
o rde r  o r  judgment  e x t e n d s  only  t o  subjects  
o v e r  w h i c h  t h e  c o u r t  o r  j u d g e  h a s  
j u r i s d i c t i o n ,  a f i n a l  o r d e r  o r  judgment  
e n t e r  i n  a j u d i c i a l  p r o c e e d i n g  a s  t o  a 
sub jec t  not  w i t h  t h e  j u d i c i a l  power of t h e  
c o u r t  o r  j u d g e  is  a n u l l i t y ,  See Seaboa rd  
A i r l i n e  Railway v. Maxey, 64 F l a .  487, 60 
So. 353 [19121... 

The D i s t r i c t  Court of Appeal, T h i r d  D i s t r i c t ,  reversed  

a judgment  e n t e r e d  by t h e  c i v i l  c o u r t  of record,  wh ich  g ran ted  

r e s c i s s i o n  s i n c e  j u r i s d i c t i o n  f o r  r e s c i s s i o n  was r e p o s e d  i n  

e q u i t y .  Corak C o n s t r u c t i o n  mrp. v. S c o t t .  184 So.2d 460 ( F l a .  

3d DCA 1966). I n  Falkner  v. A m e r  i f i r s t  Federal Savinus & Loan 

A s s o c i a t i o n ,  489 So.2d 758 ( F l a .  3d DCA 19861, t h e  C o u r t  

r e v e r s e d  a n  o r d e r  deny ing  r e l i e f  f rom j u d g m e n t  w h i c h  was 

e n t e r e d  wi thout  s e r v i c e  of p rocess  s ince t h e  judgment was void. 
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In Treas UUL Lac.  Y, Bever aqg DeDt., 238 So.2d 

580 (Fla. 1970), the Supreme Court of Florida considered 

whether, under the Florida Constitution, a substitute official 

appointed as beverage director must be formally commissioned 

and take an oath before he has jurisdiction to act. The 

Governor wrote aletter to a juvenile judge appointing him as 

substitute beverage director to hear the cause. Prior to the 

hearing, the petitioner filed a suggestion of lack of 

jurisdiction and authority, stating that the letter of 

appointment was insufficient to confer jurisdiction. The Court 

acknowledged that until title to an office was adjudicated 

insufficient, the acts of a de facto officer were valid as to 

third persons and the public, and that the officer's authority 

could not be collaterally attacked or inquired into by affected 

third parties. The rule was based upon the public policy that 

the public cannot be burdened with investigating the regularity 

of the appointment of one purporting to hold a particular 

office. However, the Court stated, as follows: 

But when a party to be affected by an 
official's act or decision holds actual 
knowledge that such official may not in 
fact legally occupy the office, and when 
the party makes a time& and direct attack 
on the authority and jurisdiction of the 
person attempting to exercise the powers of 
the office, there is no reliance by an 
innocent party and no reason to apply the 
rule. [Emphasis in original1 Id. at 585 

The order was void since the order suspending the beverage 

license and imposing a fine was entered by a purported 
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. 

s u b s t i t u t e  beverage d i r e c t o r  who d i d  no t  take an  o a t h  of o f f i c e  

and d i d  not  r e c e i v e  a v a l i d  commission. The Court stated: 

We cannot d i s r e g a r d  o r  ignore  t h e  p l a i n  and 
s i m p l e  r e q u i r e m e n t s  of t h e  C o n s t i t u t i o n .  
T h e  S u b s t i t u t e  B e v e r a g e  D i r e c t o r  was 
c o m p l e t e l y  w i t h o u t  a u t h o r i t y  o r  
j u r i s d i c t i o n  t o  hear and d i s p o s e  of t h e  
case a g a i n s t  T r e a s u r e ,  -- Inc .  H i s  o r d e r  
pu rpo r t i ng  t o  d i spose  of t h e  cause i s  vo id  
and wi thou t  effect .  Id, a t  586 

Here, t h e  C o n s t i t u t i o n  c o n f e r s  s u b j e c t  m a t t e r  

j u r i s d i c t i o n  o v e r  p a t e r n i t y  and a d o p t i o n  a c t i o n s  upon t h e  

c i r c u i t  c o u r t s .  Moreover,  t h e  "Agreed Order D e t e r m i n i n g  

P a t e r n i t y "  and t h e  " F i n a l  J u d g m e n t  of Adopt ion"  were e n t e r e d  

w i t h o u t  n o t i c e  b e i n g  g i v e n  t o  t h e  Responden t s  [R:  Vol I 381. 

The Respondents acted immediately t o  review t h e  sealed f i l e  t o  

d e t e r m i n e  what  had  o c c u r r e d  [R:  V o l  146 -471 .  The  " V e r i f i e d  

Respondents1 Motion f o r  Rel ief  from Judgment" d i r e c t l y  attacked 

t h e  j u r i s d i c t i o n  of t h e  county c o u r t  judge t o  enter t h e  o r d e r s  

[R:  Vol I 37-451. To accept P e t i t i o n e r ' s  a r g u m e n t s  h e r e i n  i s  

t o  i gno re  t h e  c o n s t i t u t i o n a l  mandate which  reposes  power only  

i n  t h e  c i r c u i t  c o u r t  t o  hear these matters. There i s  no reason 

t o  a p p l y  t h e  r u l e  of a d e  f a c t o  o f f i c e r ,  where  here,  t h e  p a r t y  

a f f e c t e d  by t h e  o f f i c i a l ' s  ac t  ho lds  actual  knowledge t h a t  t h e  

o f f i c i a l  does  no t  l e g a l l y  occupy t h e  o f f i c e .  

I n  Klosenberq y_r Rainwater  410 So.2d 1 0 0 9  (Fla. 3d DCA 

19821, a f a c t u a l l y  s imilar  case ,  t h e  D i s t r i c t  Court of Appeal, 

Th i rd  Dis t r ic t ,  found t h a t  a d m i n i s t r a t i v e  orders of t h e  chief  

j u d g e  w h i c h  a s s i g n e d  t h e  r e s p o n d e n t  c o u n t y  c o u r t  j u d g e  t o  
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p r e s i d e  ove r  s p e c i f i e d  c i r c u i t  c o u r t  p r o c e e d i n g s ,  d i d  n o t  

i n c l u d e  t h e  p a r t i c u l a r  case  s u b  j u d i c e .  Consequen t ly ,  t h e  

Respondent l acked  s u b j e c t  matter j u r i s d i c t i o n  t o  cons ider  t h a t  

cause. I n  Klosenberq v. Klosenberq, 419 So.2d 4 2 1  (Fla. 3d DCA 

1982)  t h e  C o u r t  found  t h a t  a n  o r d e r  of c o n t e m p t  was v o i d  

b e c a u s e  t h e  County C o u r t  Judge  had n o t  been  " s p e c i f i c a l l y  

d e s i g n a t e d  t o  a c t  a s  a C i r c u i t  J u d g e  i n  t h i s  d o m e s t i c  

proceeding".  

S i m i l a r l y ,  County C o u r t  Judge Swanko was n o t  appointed 

t o  a c t  a s  a c i r c u i t  j u d g e  i n  t h i s  p roceed ing .  H e  l a c k e d  

s u b j e c t  mat ter  j u r i s i d i c t i o n  t o  e n t e r  t h e  " F i n a l  Judgment  of 

Adoption". S ince  on ly  t h e  c i r cu i t  cour t  h a s  j u r i s d i c t i o n  over 

d e c l a r a t o r y  a c t i o n s ,  County C o u r t  Judge  Swanko d i d  n o t  have  

s u b j e c t  m a t t e r  j u r i s d i c t i o n  t o  e n t e r  t h e  " Agreed  O r d e r  

Regarding Pa te rn i ty" .  W i t h o u t  s u b j e c t  matter j u r i s d i c t i o n ,  t h e  

o r d e r s  are c l e a r l y  void. 

ARGUllENT I11 

EVEN I F  THE COUNTY COURT J U D G E  WAS A DE 
FACT0 J U D G E ,  THE "VERIFIED RESPONDENTS' 
MOTION FOR R E L I E F  FROM JUDGMENT"  SHOULD 
HAVE BEEN GRANTED BECAUSE THE SAME COUNSEL 
FIRST REPRESENTED THE SURROGATE MOTHER AND 
THEN THE ADOPTIVE PARENT AND PETITIONER 
MISREPRESENTED THAT THE RESPONDENTS HAD 
APPEARED VOLUNTARILY AND CONSENTED TO THE 

EXTRINSIC FRAUD. 
R E L I E F  SOUGHT, T H E R E B Y  CONSTITUTING 

The r e c o r d  c l e a r l y  s h o w s  t h a t  t h e  a t t o r n e y  who s i g n e d  

t h e  acknowledgement  of i n d e p e n d e n t  c o u n s e l  was i n  f a c t  a n  

a t t o r n e y  i n  t h e  o f f i c e  of t h e  a t t o r n e y  r e p r e s e n t i n g  t h e  
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a d o p t i v e  p a r e n t ,  Mrs. S t e i n .  [R: Vol I11 43, 491 .  Even more 

e g r e g i o u s  i s  t h e  f a c t  t h a t  a n  a t t o r n e y  who r e p r e s e n t e d  t h e  

s u r r o g a t e  mo the r ,  P a t r i c i a  F o s t e r ,  l a t e r  r e p r e s e n t e d  t h e  

adop t ive  pa ren t ,  Mrs. Hayat S t e i n ,  i n  t h e  same case [R. Vol I11 

4 9 ,  V O ~  129-321 .  

E x t r i n s i c  f r aud  a r i s e s  where t h e r e  is conduct which i s  

c o l l a t e r a l  t o  t h e  issues t r i ed ,  b u t  which p reven t s  a p a r t y  from 

e x h i b i t i n g  f u l l y  h i s  c a s e  s u c h  a s  " w h e r e  a n  a t t o r n e y  

f r a u d u l e n t l y  o r  w i thou t  a u t h o r i t y  assumes t o  r e p r e s e n t  a p a r t y  

and c o n n i v e s  a t  h i s  d e f e a t ' .  DeClaire Yohanan, 453 So.2d 

375, 377 ( F l a .  1984) .  

A t  t h e  t i m e  t h e  a c t i o n  was f i l e d  t h e  P e t i t i o n e r  was 

never se rved  w i t h  process  i n  connec t ion  w i t h  t h i s  proceeding. 

The "Agreed Order Rega rd ing  P a t e r n i t y "  was e n t e r e d  w i t h o u t  

n o t i c e  t o  t h e  s u r r o g a t e  mother .  Subsequen t  t o  t h e  "Agreed 

Order Regarding Pa t e rn i ty" ,  Hayat S t e i n ,  through h e r  a t t o r n e y ,  

R o b e r t  M. J a s i n s k i  ( p r e v i o u s l y  P a t r i c i a  F o s t e r ' s  a t t o r n e y )  

f i l e d  a " P e t i t i o n  f o r  Adoption of t h e  I n f a n t "  [R: Vol I 29-321. 

Attached t o  t h e  P e t i t i o n  was "Consent f o r  Adoption" which had a 

fa l se  acknowledgment. Pa t r ic ia  ( C l a r k )  F o s t e r  never s igned t h e  

document  i n  t h e  p r e s e n c e  of t h e  n o t a r y  o r  t h e  two  wi tnesses  [R: 

V o l  I 37-38]. C l e a r l y  t h e  a t t o r n e y  who was supposedly Fos t e r ' s  

independent counse l  was now conniving a t  her  de fea t .  

Even i f  County Court Judge Swanko was a de f a c t o  judge 

t h e  "Motion f o r  Re l i e f  from Judgment" should have been gran ted  

t o  c o r r e c t  t h e  s u r r e p t i t i o u s  e n t r y  of an  o r d e r  where  Mrs. 
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Foster had no notice; there was no valid consent; and Mrs. 

Foster had no independent counsel, but rather, a lawyer who was 

really Mrs. Stein's attorney. 

ARGUMENT IV 

THE DECISION OF THE DISTRICT COURT OF 
APPEAL SHOULD BE APPROVED BECAUSE THE ENTRY 
OF THE "FINAL JUDGMENT OF ADOPTION" 
CONTRAVENES FOSTER'S FOURTHEENTH AMENDMENT 

COURT APPLIED FLORIDA LAW INSTEAD OF 

PERTINENT ACTS OCCURED IN MICHIGAN. 

RIGHTS OF DUE PROCESS, WHERE THE LOWER 

MICHIGAN LAW, EVEN THOUGH ALL OF THE 

Florida and Michigan law conflict in many pertinent 

aspects. Michigan Adoption Code Sec. 710.46 (1) (a), (b), (c) 

requires the Court to conduct a full investigation considering 

the best interest of the adoptee, the adoptee's family 

background and the reason for the adopteels placement away from 

his or her parent. Sec. 63.122(5), Fla. Stat. does not require 

an investigation when the Petitioner is a stepparent. Michigan 

Adoption Code Sec. 710.26(f) requires an agent of the Court to 

file a report of the investigation before the hearing on the 

petition of the Court. Sec. 63.112(3), Fla. Stat. does not 

require a report when the placement is a stepparent adoption. 

Most importantly, under Michigan law, consent of a 

parent who does not have legal custody must be executed before 

a judge or a referee of the probate court. If the consent is 

executed before a judge or referree, a verbatim record of 

testimony relating to the execution of the consent shall be 

22 

BUCHBINDER 8c ELEGANT 



made. Michigan  Adopt ion  Code 710.44(1). Michigan  law f u r t h e r  

p r o v i d e s :  

I f  a p a r e n t ' s  c o n s e n t  t o  a d o p t i o n  i s  
r e q u i r e d  u n d e r  Sec. 43[710.431 ..., a 
c o n s e n t  W & be e x e c u t e d  u n t U  a f t e r  
such IQY9stFsakLQQ &he court deems 
PrODer and untiL after u!2 iudse, zef erree ... I-las fullY e x p l a i n e d  p a r e n t  ... 
khe L e g a l  rishts Q€ the pare  n t s  ... a n d  t h e  
f a c t  t h a t  t h e  p a r e n t  ... by  v i r t u e  of t h e  
c o n s e n t  v o l u n t a r i l y  r e l i n q u i s h e s  
p e r m a n e n t l y  h i s  or  h e r  r i g h t s  t o  t h e  c h i l d .  
Michigan  Adopt ion  Code 710.44(5). 

I n  s tark c o n t r a s t y  is t h e  F l o r i d a  law which  al lows t h e  

c o n s e n t  t o  b e  e x e c u t e d  i n  t h e  presence o f  t h e  C o u r t  o r  b y  

a f f i d a v i t  i n  t h e  p r e s e n c e  of  t w o  w i t n e s s e s  a n d  t o  be  

acknowledged before a n o t a r y  p u b l i c .  Sec. 63.082(1) (c) (4)  F la .  

Stat. 
Where  t h e r e  i s  a c o n f l i c t  of law,  a s t a t e  m u s t  h a v e  

s i g n i f i c a n t  c o n t a c t s  c r e a t i n g  a s t a t e  i n t e r e s t  i n  o r d e r  t o  

a p p l y  i t s  laws. I n  u l s t a t e  I n s u r a n c e  Companv y. Hague,  449  

M i c h i g a n  A d o p t i o n  Code a n d  t h e  F l o r i d a  A d o p t i o n  A c t  a l s o  
c o n f l i c t  i n  o t h e r  respects.  Cempare M i c h i g a n  A d o p t i o n  Code 
710.513 w i t h  Sec. 63.082(5) , Fla .  Stat.: Michigan  Adopt ion  Code 
710 .64 (1 )  a n d  Sec. 63 .085(1)  ( b )  , F l a .  S ta t . ;  M i c h i g a n  A d o p t i o n  
C o d e  7 1 0 . 4 1 ( 1 ) ,  ( 4 )  w i t h  S e c .  6 3 . 2 1 2 ( 1 ) ,  (b), Ela. S t a t . ;  
M i c h i g a n  A d o p t i o n  Code 710.52 w i t h  Sec .  6 3 . 1 2 2 ( 1 ) ,  F l a .  S t a t . ;  
M i c h i g a n  A d o p t i o n  Code 710 .56 (1 )  w i t h  Sec .  63.182, F l a .  S t a t . ;  
Michigan  Adopt ion  Code 710.43(8) w i t h  Sec. 63.062(1),  (a ) ,  F la .  
S t a t . ;  M i c h i g a n  A d o p t i o n  Code 710 .64 (1 )  w i t h  Sec. 6 3 . 0 8 2 ( 5 ) ,  
F h .  S t a t . ;  M i c h i g a n  A d o p t i o n  Code 710 .65 (1 )  w i t h  Sec .  63.182, 
Fla. S ta t . ;  M i c h i g a n  A d o p t i o n  Code 710.27 (1) ( 7 )  , 710 .68(1 )  , ( 8 )  
w i t h  Sec .  6 3 . 1 6 2 ( 4 ) ,  ( a ) ,  ( b ) ,  ( c ) ,  F l a .  S t a t .  
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U.S. 302, 308, 312, (1981), the United Supreme Court stated as 

. follows: 

In deciding constitutional choice-of-law 
questions, whether under the Due Process 
Clause or the Full Faith and Credit Clause, 
this Court has traditionally examined the 
contacts to the State, whose law was 
applied, with the parties and with 
occurrence or transaction giving rise to 
the litigation ...... [Flor a State's 
substantive law to be selected in a 
constitutionally permissible manner, that 
State must have a significant contact or 
significant aggregation of contacts, 
creating state interests, such that choice 
of its law is neither arbitrary nor 
fundamentally unfair. 

In AJJstate, suPra, the Supreme Court cited Uag Ins. h V. 

Dick, 281 U.S. 397 (1930) and John Eancock Mut. Lifg Ins. Co. 

V. Yates, 299 U.S. 178 (1936) as extreme examples where forum 

states improperly chose to apply their own laws based solely 

upon the fact that the parties bringing the suit resided in the 

forum state. Here, even that contact is absent since all the 

parties reside in Michigan. 

The United States Supreme Court reaffirmed its decision 

in Ulstate, suDra, in i ? . h j J J ,  Petroleus! Us!p- L S h u m ,  

472 U.S. 797, 823, (1985), stating: 

When considering fairness in this context, 
an important element is the expectation of 
the parties. 

Here, the Agreement contemplates that Michigan law would apply 

as evidenced by the fact that Petitioner, Brent Foster, signed 

a document entitled "Refusal of Consent" which advised him that 
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Michigan law, wh ich  was c i t e d  t h e r e i n ,  would no t  regard  him a s  

t h e  f a t h e r  of t h e  c h i l d  b o r n  t o  h i s  w i f e  by means  of a r t i f i c i a l  

i n s e m i n a t i o n  i f  he re fused  t o  consent  t o  s u c h  i n semina t ion  [R: 

Vol I11 441.  

The Supreme C o u r t  of F l o r i d a  i n  F e l l e r  v. E&&&&U 

L i f e  A s s u r . #  m, 57 So.2d 581 (1952) a p p l i e d  F l o r i d a  law which 

p e r m i t t e d  a t t o r n e y s  f e e s ,  a f t e r  f i n d i n g  t h a t  t h e  insured  was a 

r e s i d e n t  of F l o r i d a ,  t h e  i n su red  pa id  i n su rance  premiums w h i l e  

a r e s i d e n t  of F l o r i d a  and t h e  i n s u r a n c e  company had c o m p l i e d  

w i t h  t h e  l a w s  o f  F l o r i d a .  S e e  alas, L a c v  y_r F o r c e  V 
C o r p o r a t i o n  d /b /a  JBF, 403 So.2d 1050 ( F l a .  1st DCA 1981) ;  

Car-& Insurance  Cpnpanv y~ Leroy, 309 So.2d 35  ( F l a .  3d DCA 

1975) ;  €JQ~E Insurance  ComPanv v. D e n n i m ,  177  So.2d 348 (F l a .  

3d DCA 1965) ;  C o n f e d e r a t i o n  L i f e  Assoc- L Uqalde ,  1 5 1  

So.2d 315 ( F l a .  3d DCA 1963) .  

A l l  t h e  p a r t i e s  i n  t h i s  case r e s i d e d  i n  Michigan  and 

a l l  t h e  occurrences g i v i n g  r i s e  t o  t h e  l i t i g a t i o n  o c c u r r e d  i n  

Michigan ,  i n c l u d i n g  t h e  b i r t h  of t h e  c h i l d .  F l o r i d a  h a s  no  

s t a t e  i n t e r e s t  i n  d e t e r m i n i n g  t h e  p a r e n t a l  s t a t u s  of  t h e  

p a r t i e s  involved. A s t a t e  "may not  abbrega te  t h e  r i g h t s  of t h e  

p a r t i e s  beyond i t s  bo rde r s  having no r e l a t i on  t o  anything done 

o r  t o  be  done w i t h i n  them." - P e t r o l e  un G!aLQanx v. 
S h u t t s ,  472 U.S. a t  822. 

By applying F l o r i d a  law, t h e  t r i a l  cour t  f a i l e d  t o  g i v e  

f u l l  f a i t h  and  c r e d i t  t o  Michigan  l aws  t h e r e b y  u s u r p i n g  

Mich igan ' s  s o v e r i e g n  a u t h o r i t y  t o  l e g i s l a t e  r e g a r d i n g  t h e  
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parental rights of its citizens. Absolutely nothing relating 

to this litigation occured in Florida. 

Had the lower court properly applied the law of 

Michigan, the "Judgment of Adoption" could not have been 

granted since under Michigan law any consent to an adoption 

must be executedina hearing before a judge and only after the 

mother has had her legal rights fully explained to her by the 

judge and if the judge is satisfied as to the genuiness of the 

consent. The judgment herein is unconstitutional since it 

would not have been granted if Michigan law had applied because 

many statutory requirements for an adoption under Michigan law 

were not met. 

CONCLUSION 

It is respectfully submitted that the Order Accepting 

Jurisdiction should be discharged and the decision below be 

approved. The decision is entirely correct because: 

1. The county court judge never had subject matter 

jurisdiction. 

2. The county court judge cannot be considered a de 

facto judge since he was without subject matter jurisdiction 

and the Respondents directly challenged his authority. 

3. The "Verified Respondents' Motion for Relief from 

Judgment" should also have been granted because of the 

extrinsic fraud perpetrated upon the Respondents. 

. 
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4. The t r i a l  cour t  u n c o n s t i t u t i o n a l l y  app l i ed  F l o r i d a  

law, wh ich  c o n f l i c t s  w i t h  t h e  law of Michigan, s ince a l l  of t h e  

p e r t i n e n t  ac ts  occurred i n  Michigan. 

Respec t fu l ly  submi t ted ,  

BUCHBINDER & ELEGANT, P.A. 
At torneys  f o r  Respondents 
Commonwealth Bui lding,  4 t h  Floor 
46 Southwest F i r s t  S t r e e t  

/ M i a m i ,  F l o r i d a  33130 

and ,o 
By : (,,& Q 5-d & 

CAROLINA A. ECHARTE 
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f o r e g o i n g  h a s  been f u r n i s h e d ,  by ma i l ,  t o  t h e  Law O f f i c e s  of 

Melvyn B. F rumkes  & Associates,  P.A. and Law O f f i c e s  of Greene 

and Greener P.A., At torneys  f o r  P e t i t i o n e r ,  100 North Biscayne 

Boulevard, M i a m i ,  F l o r i d a  33132, t h i s  \\” day of J u l y ,  1989.  

By: 
Ira’M. Elegaa-  
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