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SID J. WHITE 

I N  THE SUPREME COURT OF FLORIDA FEB 15 1989 

CLERK, SUPREME COURT 

Deputy Clark 

BRENDA FOX, 1 
1 

P e t i t i o n e r ,  1 

v s  

DISTRICT COURT OF APPEAL, 
FOURTH DISTRICT, 
STATE OF FLORIDA, 1 

Responden t .  ) 

CASE NO. 
( 4 t h  DCA #88-2314)  

PETITION FOR WRIT OF PROHIBITION 

T h e  p e t i t i o n e r ,  BRENDA FOX, s e e k s  a w r i t  of p r o h i b i t i o n  

a b s o l u t e  t o  p r e v e n t  t h e  D i s t r i c t  C o u r t  of Appeal ,  F o u r t h  

D i s t r i c t ,  f r o m  a c t i n g  w i t h o u t  j u r i s d i c t i o n  t o  r e v i e w  a n  o r d e r  

e n t e r e d  by t h e  C i r c u i t  C o u r t ,  S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  S t a t e  

o f  F l o r i d a .  A s  shown b e l o w ,  p e t i t i o n e r  h a s  n o  o t h e r  a d e q u a t e  

remedy a t  law, a n d  t h u s  i n v o k e s  t h e  j u r i s d i c t i o n  o f  t h i s  C o u r t  

p u r s u a n t  t o  A r t i c l e  V, S e c t i o n  3 ( b )  ( 7 ) ,  of t h e  F l o r i d a  C o n s t i t u -  

t i o n ,  a n d  R u l e  of Appel late  P r o c e d u r e  9 .100.  

1. T h i s  p e t i t i o n  s e e k s  a w r i t  o f  p r o h i b i t i o n  a b s o l u t e  

d i r e c t e d  t o  t h e  D i s t r i c t  C o u r t  o f  Appeal ,  F o u r t h  D i s t r i c t ,  t o  

p r e v e n t  s a i d  t r i b u n a l  f rom a c t i n g  w i t h o u t  j u r i s d i c t i o n  t o  r e v i e w  

a downward d e p a r t u r e  f r o m  t h e  s e n t e n c i n g  g u i d e l i n e s .  T h e  S t a t e  

of F l o r i d a  f i l e d  a n o t i c e  of appeal on Augus t  26 ,  1 9 8 8 ,  t o  r e v i e w  

a s e n t e n c e  imposed  upon p e t i t i o n e r  o n  J u l y  1 8 ,  1 9 8 8 .  C o n f o r m e d  

copies of p o r t i o n s  o f  t h e  r e c o r d  r e f e r r e d  t o  i n  t h i s  p e t i t i o n  a r e  

a t t a c h e d  h e r e t o  a s  a n  A p p e n d i x .  A p p e n d i x  - I s h o w s  t h a t  t h e  

s e n t e n c e  of s e v e n  y e a r s  i n c a r c e r a t i o n  was imposed J u l y  1 8 ,  1988 .  

Appendix  - 2 s h o w s  t h a t  t h e  s t a t e ' s  n o t i c e  o f  appea l  f r o m  t h e  

s e n t e n c e  w a s  f i l e d  Augus t  2 6 ,  1988 .  
\ 

2.  The  s e n t e n c e ,  a g u i d e l i n e  d e p a r t u r e ,  was s u p p o r t e d  by a n  

o r d e r  e n t e r e d  Augus t  8 ,  1 9 8 8 ,  a n d  f i l e d  Augus t  11, 1988  (Append ix  
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3 .  T h e  a p p e a l a b l e  o r d e r  i n  t h e  p r e s e n t  case was t h e  sen-  

t e n c e  imposed o u t s i d e  t h e  r a n g e  recommended  b y  t h e  s e n t e n c i n g  

g u i d e l i n e s .  S e e  F l o r i d a  R u l e  o f  Appel la te  P r o c e d u r e  9 . 1 4 0 ( c )  (1) 

( J ) .  T h i s  s e n t e n c e  was imposed J u l y  18 ,  1988,  a l t h o u g h  n o t i c e  of 

appeal was n o t  f i l e d  u n t i l  Augus t  26,  1988 .  

F l o r i d a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e  9 . 1 4 O ( c )  ( 2 )  r e q u i r e s  

t h a t  t h e  n o t i c e  o f  appea l  b e  f i l e d  " w i t h i n  1 5  d a y s  o f  r e n d i t i o n  

o f  t h e  o r d e r  t o  b e  r e v i e w e d"  when t h e  s t a t e  s e e k s  a n  appea l  i n  a 

c r i m i n a l  case .  Appeal m u s t  b e  t a k e n  f r o m  i m p o s i t i o n  o f  t h e  

s e n t e n c e ,  which  is t h e  o r d e r  t o  b e  r e v i e w e d .  T h e  meri ts  o f  a n  

o r d e r  e x p l a i n i n g  or j u s t i f y i n g  t h e  s e n t e n c e  comes i n t o  c o n s i d e r a-  

t i o n  a s  par t  o f  a n  appeal o n l y  when t h e  s e n t e n c e  i t s e l f  i s  t h e  

s u b j e c t  o f  a t i m e l y  appeal. 

4 .  P e t i t i o n e r  f i l e d  a m o t i o n  t o  d i s m i s s  t h e  appeal i n  t h e  

D i s t r i c t  C o u r t  o f  Appea l ,  F o u r t h  D i s t r i c t  o n  t h e s e  g r o u n d s  

( A p p e n d i x  - 4 ) .  A r e s p o n s e  w a s  f i l e d  by  t h e  s t a t e ,  a n d  a r e p l y  

t o  t h e  r e s p o n s e  was f i l e d  b y  p e t i t i o n e r  ( A p p e n d i x  - 5 - 6 ) .  On 

J a n u a r y  4 ,  1 9 8 9 ,  t h e  d i s t r i c t  c o u r t  d e n i e d  t h e  m o t i o n  t o  d i s m i s s  

(Appendix  - 7 ) .  

A m o t i o n  f o r  r e h e a r i n g  w a s  f i l e d  w i t h  t h e  d i s t r i c t  court of 

appea l ,  a n d  a r e s p o n s e  t o  t h e  m o t i o n  was f i l e d  by t h e  s t a t e  

( A p p e n d i x  - 8 - 9 ) .  T h e  d i s t r i c t  c o u r t  d e n i e d  t h e  m o t i o n  f o r  

r e h e a r i n g  o n  F e b r u a r y  8 ,  1989  (Appendix  - 1 0 ) .  

5. A s  p e t i t i o n e r  showed  i n  t h e  D i s t r i c t  C o u r t  o f  Appeal, 

t h e r e  i s  i n c o n s i s t e n c y  among t h e  D i s t r i c t  C o u r t s  o f  Appeal  

c o n c e r n i n g  t h e  t i m e l i n e s s  o f  n o t i c e s  f i l e d  by t h e  s t a t e  t o  appeal 

f rom g u i d e l i n e  d e p a r t u r e  s e n t e n c e s  when t h e  n o t i c e  i s  f i l e d  more 

t h a n  1 5  d a y s  f r o m  e n t r y  o f  t h e  s e n t e n c e .  T h e  S e c o n d  Dis t r ic t  

C o u r t  of Appeal i n  S t a t e  v .  E a l y ,  5 3 3  So .2d  1 1 7 3  ( F l a .  2d DCA 

1 9 8 8 ) ,  h e l d  t h a t  a n o t i c e  o f  appeal mus t  be f i l e d  t i m e l y  f rom t h e  

e n t r y  of t h e  w r i t t e n  s e n t e n c e ,  a n d  a n o t i c e  o f  a p p e a l  i s  n o t  

t i m e l y  f i l e d  i n  t h e  Second D i s t r i c t  i f  it is f i l e d  f rom e n t r y  o f  

a s u b s e q u e n t l y  e n t e r e d  o r d e r  s e t t i n g  f o r t h  r e a s o n s  f o r  i m p o s i t i o n  

o f  t h e  d e p a r t u r e  s e n t e n c e .  A c o n f l i c t i n g  d e c i s i o n  h a d  b e e n  

e n t e r e d  by t h e  C o u r t  i n  S t a t e  v .  W i l l i a m s ,  463 So.2d 525 ( F l a .  3d 

DCA 1 9 8 5 ) ,  w h i c h  h e l d  t h a t  t h e  s t a t e  may f i l e  a t i m e l y  n o t i c e  
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from a n  order s t a t i n g  r e a s o n s  fo r  d e p a r t u r e  e v e n  when s a i d  n o t i c e  

i s  o u t  of t i m e  a s  a n o t i c e  t o  appea l  t h e  a c t u a l  s e n t e n c e .  T h e  

c o u r t  i n  S t a t e  v .  E a l y ,  s u p r a ,  c e r t i f i e d  c o n f l i c t  be tween  i t s  

d e c i s i o n  a n d  t h a t  of t h e  T h i r d  D i s t r i c t  C o u r t  of Appeal i n  S t a t e  

v .  W i l l i a m s .  However, it appears t h a t  j u r i s d i c t i o n  o f  t h i s  C o u r t  

w a s  n o t  i n v o k e d  t o  r e v i e w  t h e  d e c i s i o n  i n  S t a t e  v.  Ealy, d e s p i t e  

t h e  acknowledgment  of c o n f l i c t  on  t h i s  i s s u e .  

6 .  T h e  p e t i t i o n e r  h e r e i n  has  n o  o t h e r  a d e q u a t e  r e m e d y  a t  

l a w  b e c a u s e  p r o h i b i t i o n  e x i s t s  o n l y  t o  p r e v e n t  o r  f o r e s t a l l  

a c t i o n s  i n  e x c e s s  of j u r i s d i c t i o n .  P r o h i b i t i o n  c a n n o t  be U s e d  t o  

r e v o k e  a n  order t h a t  h a s  been  e n t e r e d .  S o u t h e r n  Records a n d  Tape 

S e r v i c e  v .  Go ldman ,  5 0 2  So.2d 4 1 3  ( F l a .  1 9 8 7 ) ;  S p a r k m a n  v .  

McClure ,  498 So.2d 8 9 2  ( F l a .  1 9 8 6 ) .  

O n c e  t h e  d i s t r i c t  c o u r t  below i s s u e s  a d e c i s i o n  t h e  remedy 

b y  p r o h i b i t i o n  w i l l  n o  l o n g e r  be  a v a i l a b l e .  J u r i s d i c t i o n  t o  

r e v i e w  a n y  f i n a l  o p i n i o n  e n t e r e d  b y  t h e  d i s t r i c t  c o u r t  on t h e  

mer i t s  of t h e  s e n t e n c e  w i l l  be r e v i e w a b l e  o n l y  i n  t h e  e v e n t  t h a t  

t h e  D i s t r i c t  C o u r t  of Appeal e i t h e r  c e r t i f i e s  a q u e s t i o n  o f  law 

t o  t h i s  C o u r t  o r  wri tes  a n  o p i n i o n  t h a t  r e f l e c t s  e x p r e s s  a n d  

d i r e c t  c o n f l i c t  o n  t h e  m e r i t s  of i t s  d e c i s i o n .  A r t i c l e  V, 

S e c t i o n  3(b), Flo r ida  C o n s t i t u t i o n .  A c c o r d i n g l y ,  no  r e l i a b l e  and  

e f f e c t i v e  o r  p r e d i c t a b l e  remedy e x i s t s  e x c e p t  t h e  remedy s o u g h t  

h e r e i n .  T h e  d i s t r i c t  c o u r t  d i d  n o t  i n d i c a t e  t h a t  j u r i s d i c t i o n  

would be f u r t h e r  c o n s i d e r e d  a s  p a r t  of i t s  merits r e v i e w .  

7.  The r e s p o n d e n t  may a r g u e ,  a s  i t  d i d  be low,  t h a t  u n t i l  

t h e  w r i t t e n  r e a s o n s  a r e  f i l e d  t h a t  a p a r t y  d o e s  n o t  know w h e t h e r  

a m e r i t o r i o u s  appeal w i l l  l i e .  However, t h e  p a r t y  does know t h a t  

t h e  r i g h t  t o  appeal t h e  s e n t e n c e  e x i s t s  a t  t h e  time t h e  d e p a r t u r e  

s e n t e n c e  is  imposed.  The  j u r i s d i c t i o n a l  r e q u i r e m e n t s  s i m p l y  d o  

n o t  p e r m i t  t i m e  t o  r e f l ec t  upon t h e  merits of a s u b s e q u e n t  order  

b e c a u s e  it  is t h e  s e n t e n c e  t h a t  i s  b e i n g  appealed. T h e  s e n t e n c e  

i s  t h e  f i n a l  o r d e r  a f f e c t i n g  t h e  p a r t y ,  a n d  a s  s u c h  t h e  r u l e s  

r e c o g n i z e  it as  t h e  s u b j e c t  of a n  appeal  when i t  i s  a d e p a r t u r e  

s e n t e n c e .  U n l e s s  t h e  r u l e s  g o v e r n i n g  j u r i s d i c t i o n a l  f i l i n g  
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r e q u i r e m e n t s  a r e  a p p l i e d  a s  t h e y  have  been  p r o m u l g a t e d ,  a depar- 

t u r e  s e n t e n c e  c o u l d  n e v e r  be r ev i ewed  when a c o u r t  f a i l s  t o  e n t e r  

w r i t t e n  r e a s o n s .  T h e  r i g h t  t o  appea l  i s  t h e r e f o r e  p r e c i s e l y  

measured  f r o m  i m p o s i t i o n  of t h e  d e p a r t u r e  s e n t e n c e .  

WHEREFORE, a s u b s t a n t i a l  i s s u e  o f  law is  r a i s e d  o n  which t h e  

D i s t r i c t  C o u r t s  of Appeal h a v e  d i r e c t l y  a n d  e x p r e s s l y  i s s u e d  

c o n f l i c t i n g  d e c i s i o n s .  The  j u r i s d i c t i o n  o f  c o u r t  below does n o t  

e x i s t  b e c a u s e  a n o t i c e  of a p p e a l  was n o t  t i m e l y  f i l e d  f r o m  t h e  

e n t r y  of t h e  appealable o r d e r .  

A c c o r d i n g l y ,  p e t i t i o n e r  r e q u e s t s  t h e  i s s u a n c e  of a R u l e  N i s i  

d i r e c t i n g  r e s p o n d e n t  t o  show c a u s e  why a r u l e  a b s o l u t e  i n  p r o h i -  

b i t i o n  

I 

s h o u l d  n o t  be i s s u e d .  

R e s p e c t f u l l y  s u b m i t t e d ,  

RICHARD L. JORANDBY 
P u b l i c  D e f e n d e r  

LOUIS  G. CARKES 
F l o r i d a  B a r  #114460 
A s s i s t a n t  P u b l i c  D e f e n d e r  
1 5 t h  J u d i c i a l  C i r c u i t  of F l o r i d a  
The  Gove rnmen ta l  C e n t e r / 9 t h  F l o o r  
301  N o r t h  O l i v e  Avenue 
West Pa lm Beach,  F lor ida  33401  
( 4 0 7 )  355-2150 

C o u n s e l  f o r  A p p e l l a n t  

CERTIFICATE OF SERVICE 

HEKEBY C E R T I F Y  t n a t  a t r u e  c o p y  o f  t h e  f o r e g o i n g  was 

furn i s . . ed  by c o u r i e r ,  t o  JOAN FOWLER, A s s i s t a n t  A t t o r n e y  G e n e r a l ,  

E l i s h a  Newton  D i m i c k  B u i l d i n g ,  S u i t e  2 0 4 ,  111 G e o r g i a  Avenue,  

West P a l m  B e a c h ,  F l o r i d a  3 3 4 0 1 ,  a n d  t o  CLYDE L .  H E A T H ,  C l e r k ,  

F o u r t h  D i s t r i c t  C o u r t  of P.O.  D r a w e r  A ,  dest Palm Beach,  

F l o r i d a  3340%,  t h i s  /4 of F e b r u a r y ,  1989. 

2L.4 7 /!Yzt*g&z/ 
LOUIS  G .  CAKRES 
A s s i s t a n t  P u b l i c  D e f e n d e r  
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