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REVISED OPINION 

No. 73,734 

IN RE: AMENDMENT TO FLORIDA RULE 
OF CRIMINAL PROCEDURE 3.220 (DISCOVERY) 

[May 3, 19891 

PER CURIAM. 

Pursuant to a Concurrent Resolution from the Florida 

Legislature' requesting this Court to appoint a commission for 

the purpose of reviewing Florida Rule of Criminal Procedure 

3.220, regarding the discovery process in criminal cases, we now 

consider the findings and recommendations of the Florida Supreme 

Court Commission on Criminal Discovery. In addition, we also 

consider the proposals and recommendations submitted by other 

parties interested in the administration of our criminal justice 

system. We have jurisdiction. Art. V, gj 2(a), Fla. Const. 

Initially, we would like to thank the many people who 

worked with the Commission on Criminal Discovery, who testified 

before the Commission, and all those who played some part in the 

production of the Commission's report and participated in the 

oral arguments before this Court on April 18, 1989. Only through 

HCR 1679, 1988 Fla. Laws 2442. 



their hard work and effort have we been able to complete this 

extensive review of a difficult, perplexing question. 

In its concurrent resolution, the legislature requested 

this Court to consider a petition submitted by the State 

Attorneys of Florida addressing proposed changes in rule 3.220. 

The legislature requested this Court to appoint the Commission on 

Criminal Discovery (Commission) to hear testimony on criminal 

discovery procedures and review the proposals. The legislature 

requested the Commission to consider: 
L 
(1) Protection for victims and other witnesses. 
(2) Limiting depositions to only essential witnesses. 
(3) Prohibiting the defendant from attending the 
deposition unless good cause is shown. 
(4) Use of technological advances to reduce costs and 
scheduling problems. 
(5) Potential savings of public funds and the time of 
law enforcement, witnesses, prosecutors, defense 
counsel, and court personnel that may be derived by 
employing alternative discovery t3chniques. 
(6) Any other appropriate issues. 

Pursuant to this request, we appointed the Commission on 

Criminal Discovery. The Commission listened to testimony in 

three locations (Tallahassee, Tampa, and Fort Lauderdale) and 

submitted its findings, report, and proposals to this Court on 

February 1, 1989. Afterwards, we sent the report, along with the 

minority reports of commissioners in disagreement with the 

Commission report, to the Florida Bar Criminal Rules Committee 

(Committee) for consideration. The Committee returned the report 

to us with a number of recommendations, some of which we have 

adopted. 

We scheduled oral argument to consider the Commission's 

proposals, the Committee's recommendations, and the minority 

reports, and we requested all interested parties to submit 

proposals or letters in support of or in opposition to the 

Commission's proposals. Following oral argument, we considered 

all proposals and, accordingly, we amend Florida Rule of Criminal 

U. at 2443. 

In re Criminal Discovery Commission, Fla. Admin. Order (July 7, 
1988). 
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Procedure 3.220 in the manner set forth in the appendix to this 

opinion. 

From all the evidence and testimony taken during the 

proceedings one fact is clear: virtually all parties at oral 

argument recognized that depositions in criminal cases play a 

necessary role in our criminal justice system by insuring 

fairness and equal administration of justice. Moreover, although 

there are undeniably some abuses of the deposition process, such 

abuses are not nearly as widespread as originally feared. 

Indeed, the records and transcripts in these proceedings lead to 

a single inevitable conclusion. Discovery depositions are a 

necessary and valuable part of our criminal justice system, and 

they are clearly worth the risk of some minor abuse. 

are amending the discovery rule in hopes of curtailing these 

abuses, we retain discovery depositions in all cases except 

misdemeanor cases, where depositions may only be taken upon a 

showing of good cause. 

b 

Although we 

With some notable exceptions and some minor changes, we 

accept the Commission's proposed amendments to rule 3.220. The 

following is a summary of those amendments. Rule 3.220(a) is 

added to insure that if a defendant utilizes the discovery 

process, he or she will be required to reciprocate fully in 

discovery with the prosecution. Rules 3.220(b)(l)(i)(a)-(b) and 

3.22O(h)(l)(i)-(ii) are amended to provide prosecutors the 

discretion to designate certain witnesses who may not be deposed 

unless ordered by the trial court, upon good cause shown. This 

amendment also provides for sanctions against either side for 

abuses in designating witnesses or in taking depositions. 

Rule 3.220(b)(l)(ii) is amended to include all police 

reports within the meaning of the term "statement." Rule 

3.220(b)(2) is amended to emphasize that information favorable to 

the defense must be produced regardless of whether the defense 

files a notice of discovery. An introduction to rule 3.220(d) is 

added to reflect the change in nomenclature from "demand for 

discovery" to "notice of discovery." Rule 3.220(h)(l)(iii) 
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abolishes discovery depositions in misdemeanor cases except upon 

good cause shown. This proposal was not advanced by the 

Commission, but rather was recommended by the Committee, which 

supported the abolition of depositions in misdemeanor cases by a 

vote of eighteen to four. 

Rule 3.220(h)(3) is added to provide that depositions 

shall be taken in the building where the trial will be held, or 

in a place designated by the trial judge, administrative judge, 

or chief judge, or by agreement of the parties. Rule 3.220(h)(4) 

is added to provide for videotaping of witnesses under the age of 

sixteen, and to provide that depositions of witnesses of fragile 

emotional strength may be taken before the trial judge or a 

special master. This addition is intended to protect these 

witnesses from harassment or intimidation during the taking of a 

deposition. 

Rule 3.220(h)(5) provides for the establishment of Witness 

Coordination Offices to help coordinate the taking of depositions 

of law enforcement officers, although the rule does not mandate 

the establishment of such offices. Rule 3.220(h)(6) states that 

a defendant shall not be present at a deposition except upon 

stipulation of the parties or court order upon good cause shown. 

The rule defines the court's considerations in reviewing a 

defendant's motion to be present at a deposition. Rule 

3.220(h)(7) allows statements of law enforcement officers to be 

taken by telephone in lieu of depositions upon stipulation by the 

parties and consent of the witness. 

Rule 3.220(n)(2) details sanctions to be imposed against 

counsel for willful violation of an applicable discovery rule or 

an order issued pursuant thereto. Rule 3.220(n)(3) is added to 

require that attorneys or parties filing any papers pursuant to 

these rules must provide certification that they are requesting 

or providing discovery in good faith. In addition to these 

changes, several minor amendments involving numerical adjustments 

and word rearrangement are also adopted by this Court. 
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Appended to this opinion is the amended and new Florida 

Rule of Criminal Procedure 3.220 relating to criminal discovery 

procedures. Deletions are indicated by use of struck-through 

type. New language is indicated by underscoring. All rules and 

statutes in conflict with the following rules are hereby 

superceded as of the effective date of these rules. The comments 

are the work of the Commission, the Committee, and this Court, 

and are not adopted by the Court as part of the rules. These 

amendments shall become effective July 1, 1989. 

It is so ordered. 

EHRLICH, C.J., and OVERTON, McDONALD and GRIMES, JJ., Concur 
OVERTON, J., Concurs specially with an opinion 
GRIMES, J., Concurs with an opinion 
KOGAN, J., Concurs in part and dissents in part with an opinion, 
in which SHAW and BARKETT, JJ., Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. THE FILING OF A MOTION FOR REHEARING SHALL 
NOT ALTER THE EFFECTIVE DATE OF THESE RULES. 

- 5 -  



. 

Rule 3.220 - DISCOVERY. 

fa) Notjce of D iscovery. If a defendant should el ect to 
iscovery pro cess provided by these rule S, 

f endan t 
avail himself of the d 
includina the ta kina of d iscovery deDositions. the de 
shall file w ith the co urt and serve w o n  the prose cuting at torney 

iscoverv. 
Such e rosecu tion and 

in these rule 
th th p 

notice of the defendant ' s  intent to particwate in d 
"Notice of DJ 'scoverv" shall bind bo 

iscovery procedures contajned defendan t to all d 
e d  jscovery depositions uDon the filina of The defendant mav tak 

of 
such notice. The defendan t's DartJciDatina in the discoverv 
process, in cludina the d efendant's takina of the denosition 
any Derson, shall be an ele ction to Dart icipate in d iscovery . If 

' ned 

. .  
. .  

S. . .  . .  
. .  

. .  

any defendant knowinglv or purpo S ely shares in dis ' cov erv 0 b t a  
by a c odefendan t. he shal 1 be deemed to have elected t 0 
part icipate in d iscovery. 

Prosecutor's Discovery Obligation. 

(1) After the filing of the indictment or information, 
service within fifteen days after 2 

of the defendant's notJ 'ce of election to particJDate in 
discoverv, the prosecutor shall disclose to defense counsel and 
permit him to inspect, copy, test and photograph, the following 
information and material within the State's possession or 
control : 

. .  

(i) The names and addresses of all persons known to the 
prosecutor to have information which may be relevant to the 
offense charged, and to any defense with respect thereto. W 
defendant mav - take the dep osition of anv Derson not des ianated by 
the orosecu tor a s a Derson: - 

. .  a .  who Der formed only ~a mmsterial function with resDect 
to the case or whom the Dr osecu tor does notl in aood fajth, 
intend to c all at trial. an d 

b. whose involvemen t with the case and knowledae of the 
tement case is fully set out in a poljce report or other sta 

furnished to the defense. 

(ii) The statement of any person whose name is furnished in 
compliance with the preceding paragraph. The term "statement" as 
used herein me-a-rm inclu des a written statement made by said 
person and signed or otherwise adopted or approved by him, 6~"-ct 

-n- . .  . . .  

~f Jtrek vL)it . . .  . .  Gy 

son and written or recorded or summarized in any 
if j cally "statement is sDec 

made by such Der 
writina or rec ordina. The term 
intended to include all p olice and investiaative rep orts of a nv 
kind prenare d for or in connection with the case but shall not 
include t he not es from which such reDort s are comDiled. 

I t  * 

(iii) Any written or recorded statements and the substance 
of any oral statements made by the accused, including a copy of 
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any statements contained in police reports or report summaries, 
together with the name and address of each witness to the 
statements. 

(iv) Any written or recorded statements and the substance 
of any oral statements made by a codefendant if the trial is to 
be a joint one. 

contain testimony of the accused. 
(v) Those portions of recorded grand jury minutes that 

(vi) Any tangible papers or objects which were obtained 
from or belonged to the accused. 

Whether the State has any material or information 
which has been provided by a confidential informant. 

including wiretapping, of the premises of the accused, or of 
conversations to which the accused was a party; and, any 
documents relating thereto. 

(vii) 

(viii) Whether there has been any electronic surveillance, 

(ix) Whether there has been any search or seizure and any 
documents relating thereto. 

(x) Reports or statements of experts made in connection 
with the particular case, including results of physical or mental 
examinations and of scientific tests, experiments or comparisons. 

(xi) Any tangible papers or objects which the prosecuting 
attorney intends to use in the hearing or trial and which were 
not obtained from or belonged to the accused. 

x11) If the court determines, in ca mera, that any police . .  
ive report contains irrel evant .. sensitive 

rnforma interrelated wj th 0th er cr imes or 
or invest Qa t 

ation 
and th e disclosure of th e contents of such 

tion or inform ' 

criminal activities 
police report may seriouslv imDair law enforcement or jeopardize 
the J such other crimes or activities, the co urt 
may prohibit or mrtiallv re StrJ 'ct such disclosur e. 

'nvestigat ion of 

into evidenc e anv of the foreaoina mater'a J 1 not disclosed, s o as 
to sec ure and ma intain f~aJ 'rness J 'n the 1 ' us t determinat ion of the 
cause. 

. . .  . .  

* .  

(xiii) Th e court mav Droh ibit the State from introducinq 
- 

(2) A s  soon as practicable after the filing of the 
indictment or information the prosecutor shall disclose to the 
defense counsel any material information within the State's 
possession or control which tends to negate the guilt of the 
accused as to the offense charged. reaardless o f whether t he 
defendant has incur ed rec iprocal d iscovery obl igations. 

( 3 )  The prosecutor shall perform the foregoing obligations 
in any manner mutually agreeable to him and defense counsel or as 
ordered by the court. 

fb-)-m Disclosure to Prosecution. 
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(1) After the filing of the indictment or information and 
subject to constitutional limitations, a judicial officer may 
require the accused to: 

(i) Appear in a line-up; 

(ii) Speak for identification by witnesses to an offense; 

(iii) Be fingerprinted; 

(iv) Pose for photographs not involving re-enactment of a 
scene; 

(v) Try on articles of clothing; 

(vi) Permit the taking of specimens of material under his 
fingernails; 

(vii) Permit the taking of samples of his blood, hair and 
other materials of his body which involves no unreasonable 
intrusion thereof; 

(viii) Provide specimens of his handwriting; and 

(ix) Submit to a reasonable physical or medical inspection 
of his body. 

(2) Whenever the personal appearance of the accused is 
required for the foregoing purposes, reasonable notice of the 
time and place of such appearance shall be given by the 
prosecuting attorney to the accused and his counsel. Provisions 
may be made for appearances for such purposes in an order 
admitting the accused to bail or providing for his pre-trial 
release. 

Jf a defendant elects to particmate in discovery, either . .  
fhrough fJling the appropriate notice or by particJFat- 
djscovery process, inclu-e t a w  of a discovery 

. .  . .  
* .  ion: 

-(3-)= Within seven days after receipt by 
the d e f e n w  of the list of names and addresses furnished by the 
prosecutor pursuant to Section -(-aj-@J.(l)(i) of this Rule the 

written list of the m e s  and addresses Qf all witnesses whom the 

trial or hearing. When the prosecutor subpoenas a witness whose 
name has been furnished by thedefendant, except 
for trial subpoenas, reasonable notice shall be given to defeime 
cmm-sd- the defend- as to the time and place of examination 
pursuant to the subpoena. At such examination, U e  defendant. 
thr- defense counsel, shall have the right to be present and 
to examine the witness. The Dhysical Dresence of the defendant 

defenda shall furnish to the prosecutor a 

defendant expects to call as witnesses at the 

11 be governed bv Rule 3.2201h\(6) below. 

) defendant shall 
disclose to the prosecutor and permit him to inspect, copy, test 
and photograph, the following information and material wlridr 

the defendant's possession or control: 

(+)A- d i d d  
I f 

- . ,  
L l l  I, ulld which is in 
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(ii) Reports or statements of experts made in connection 
with the particular case, including results of physical or mental 
examinations and of scientific tests, experiments or comparisons. 

(iii) Any tangible papers or objects which the d e k r k s e  
cemtse+ defendant, intends to use in the hearing or trial. 

The d efendant shall make the foregoing 
disclosures within fifteen days after receipt by him of the 
corresponding disclosure from the prosecutor. 

shall perform the foregoing obligations in any 
manner mutually agreeable to him and the prosecutor; or as 
ordered by the court. 

prosecutor will automatically stay the times provided for in this 
section. If a protective order is granted, the defendant may, 
within two days thereafter, or at any time before the prosecutor 
furnishes the information or material which is the subject of the 
motion for protective order, withdraw his demami notice of 
discovery and not be required to furnish reciprocal discovery. 

The filing of a motion for protective order by the 

str ictina Disclosure. Th e court on its own 
env or partiallv 

there j s  
ounsel shall d 

isclosures authorized by th is Rul e if it fJnds 
motion of c ive or on j nitiat 

restrict d 
isk to anv per son o f phvSJ 'cal ha rm , intimidation, 

brj berv. economic r e w  isals. or un necessarv annovanc e o r  
a n  tial r 

embarrassmen t resultina fro m such disclo sure .. which outweiahs anv 
useful ness of t he disclosure to either Dartv. - 

- L a  Be 

- 

verv. - UDO n a sh owina of materialitv. 
the court ther discovery to the parties as 

itional Disco 
mav reauire such o 

-- iustice mav reauire. 
car Add 

ma Matters Not Subject to Disclosure. 
(1) Work Product. Disclosure shall not be required of 

legal research or of records, correspondence, reports or 
memoranda, to the extent that they contain the opinions, 
theories, or conclusions of the prosecuting or defense attorney, 
or members of his legal staff. 

(2) Informants. Disclosure of a confidential informant 
shall not be required unless the confidential informant is to be 
produced at a hearing or trial, or a failure to disclose his 
identity will infringe the constitutional rights of the accused. 

f-cl$--(lQ- Discovery Depositions. 

( 1 )  s22.ner all& At any time after the filing of the 
indictment or information the defendant may take the deposition 
upon oral examination of any person who may have information 
relevant to the offense charged. -iLieft-skell LC < a h  ., . 
mi G -c L h  L r i a l  ~ i i e  : isid,  ~ U C ~ I  vl:- 

, L -  *--:-.I 
t: LIIC L L i a i  L ~ L L  . .  r e l e r ~  The Subject to the provisJons of 

this rul e .. 4 party taking tk.c3 a deposition shall give reasonable 
written notice to each other party. The notice shall state the 
time and place the deposition is to be taken and the name of each 
person to be examined. After notice to the parties the court 
may, for good cause shown, extend or shorten the time and may 
change the place of taking. Except as provided herein, the 
procedure for taking such deposition, including the scope of the 
examination, shall be the same as that provided in the Florida 
Rules of Civil Procedure. Any deposition taken pursuant hereto 
may be used by any party for the purpose of contradicting or 
impeaching the testimony of the deponent as a witness. The trial 
court or its clerk shall, upon application, issue subpoenas for 
the persons whose depositions are to be taken. In any case, 
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including multiple defendant or consolidated cases, no person 
shall be deposed more than once except by consent of the parties, 
or by order of the court issued upon good cause shown. A 
resident of the State may be required to attend an examination 
only in the county wherein he resides, or is employed, or 
regularly transacts his business in person. A person who refuses 
to obey a subpoena served upon him may be adjudged in contempt of 
the court from which the subpoena issued. 

(1) N o def endant m av take the deposition of a nerson 
under section (b)fl)(i) above unless an order has been 

entered bv the trJal court perm ittina the takjng of said 
desj mated 

denosJtJon based upon aoo . .  d cau se shown by the d e f endant. 

designatha an d seeking to tak e the depo sitio ns of those person S 

desjwted under 3.220(b)!l!(i! above are subject to the 
sanctJ 'ons prov isjon of thJ ' s  rul e. 

- 

iil Abuses bv - either the pro secutor or th e defe ndant in . .  

1 1 1 1  No denosition sh e taken in a case where the all b 
defend ant is only charged with a misdemeanor or a criminal 
traffjc off ense when all other d iscovery pro vided by this rul e 
bas be en cowl ied with unless goo d cause can be shown to the 
trial court. 
court should c onsider the con seauences to the defendant, the 
comR -1exity of the issue s involved, t he comgl exity of the witness ' 
testimony !e.g ., exg erts) an d the other ogpor tunities available 
to the d efendant to discover the information soug ht by 
deposition. However. this proh ibition against the tak ina of 
d d ~ n a  e s '  * e i  W' t he furn ishinq 
of d iscoverv by th e def endant the Stat e then takes the statement 
of a listed defense w itness pur suant to Flor ida Statute 27.04. 

. .  . . .  

In det ermininu w hether to a1 low a deposition, the 

(2) Tra nscrint s. No transcript of a deposition for which a 
county may be obligated to expend funds shall be ordered by a 
party unless it is: (a) agreed between the State and any 
defendant that the deposition should be transcribed and a written 
agreement certifying that the deposed witness is material or 
specifying other good cause is filed with the court, or (b) 
ordered by the court upon a showing that the deposed witness is 
material or upon showing of good cause. This rule shall not 
apply to applications for reimbursement of costs pursuant to 
Florida Statute 9 3 9 . 0 6  and Article I, Section 9 of the Florida 
Constitution. 

( 3 )  Place of Deposjtion. The denosition shall be taken in 
a build ing where the trial will be held, such other place agreed 
unon bv the parties or such pla ce as the trial judae, 
administrative judge, or the chief judge, may designate by 
snecial or aeneral order. 

44) Depo sitions of S ensitive Wit nesses. Depositions of 
C U d r e  n u  nd e r the acre of 16 shall be videotap e d un 1 ess otherwise 
order e court m ay order the videotaping of a 
deposition or the taking of with 

ed bv the cour t. Th 
a den osition of a witness 

a g i l e  emotional strenath to be in th e nresence - of th e tr ial 
iudae or a special ma ster. 

. .  . .  

( 5 )  Witness C oord inating O f  fice,/Notice of Ta king 
Be~osition. If a witness coordinating off ice has bee n 
established in the jurisdiction pursuant to appl icable Floridq 
Statutes the d eposition of any law enforcement officer should be 
coord inated throua h such office. Th e Witness Coordinatina Of f ice 
shoul d att emnt to s chedule d epositions of witnesses, especially 
law enforc ement off icers, at a time and pla ce conven ient for th e 
witness and acce ptable to counsel for both the defense and th e 
Prosecution* 

. .  
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( 6 )  D endant shall not efendant's Physical Presence. A def 
be Dhv - sjcallv ores ent at a depos ition except upon st ipulat ion of 
the par ties or upon co urt order f or aood cause shown. 

mav move the court for a n order (i) The defendant 
germ ence of the defendant upon a showina of ical Dres 
aood c In ruling on such a motion, the c ourt m ay consider 

ittina phys 

the ne ed for the physical pr esence of the def endant to obta in 
ause. 

effect ive discovery. the int imidatina effec t of the defendant's 

J-nconvenience rela ted to th e defenda nt's presenc e. 
gresenc *on the cost or any e itness .. if any, and any 
* . .  ' t be 'C 

p p  S t iscov - e e s '  e 
alterna tronic or aud io , /visual mean s to Dro tect the 
defendant icinate in dj scovery without hjs 

tive e h c  
' s  abJJity to part . .  

ysical presence. 

2 7 e on t' at' n o t'es d 
e con sent of the w itness, the statement of a law enforcement 
ficer m av - be tak en bv telenhone in lieu of th e deposjtion of 

the off icer . In such cas e. the officer need not be un der oa th. 
The e recorded and m av - be used f or 

eachment at trJal a s a mior - 'stent sta tement pur suant 
er 

incons) 
statement, howev , shall b 

to the Florida Evidence Code. 

f e j u  Investigations Not to Be Impeded. Except as is 
otherwise provided as to matters not subject to disclosure or 
restricted by protective orders, neither the counsel for the 
parties nor other prosecution or defense personnel shall advise 
persons having relevant material or information (except the 
accused) to refrain from discussing the case with opposing 
counsel, or showing opposing counsel any relevant material, nor 
shall they otherwise impede opposing counsel's investigation of 
the case. 

w-0. Continuing Duty to Disclose. If, subsequent to 
compliance with the rules, a party discovers additional witnesses 
or material which he would have been under a duty to disclose or 
produce at the time of such previous compliance, he shall 
promptly disclose or produce such witnesses or material in the 
same manner as required under these rules for initial discovery. 

fsflh)- Court May Alter Times. The court may alter the 
times for compliance with any discovery under these rules upon 
good cause shown. 

fkr)-cL1. Protective Orders. Upon a showing of good cause, 
the court m a y  shall, at any time order that specified disclosures 
be restricted or deferred, that certain matters not b e inqu ired 
uto. or that the scope of t he dep ositjon be limited to certain 
matter s ,  that a deposjtjon be sealed and after be in9 sealed b e 
Dpened only by ord e r of the co ur t, or make such other order as is 
appropriate to D - rotect a witness from hara ssment. unnecessarv 
;I nconv en,ience or invasion of pr ivacv, provided that all material 
and information to which a party is entitled must be disclosed in 
time to permit such party to make beneficial use thereof. 

. .  

wm In Camera Proceedings. Upon request of any person, 
the court may permit any showing of cause for denial or 
regulation of disclosures, or any portion of such showing to be 
made in carner a. A record shall be made of such proceedings. If 
the court enters an order granting the relief following a showing 
in camera, the entire record of such showing shall be sealed and 
preserved in the records of the court, to be made available to 
the appellate court in the event of an appeal. 

film Sanctions. 
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(1) If, at any time during the course of the proceedings, 
it is brought to the attention of the court that a party has 
failed to comply with an applicable discovery rule or with an 
order issued pursuant to an applicable discovery rule, the court 
may order such party to comply with the discovery or inspection 
of materials not previously disclosed or produced, grant a 
continuance, grant a mistrial, prohibit the party from calling a 
witness not disclosed or introducing in evidence the material not 
disclosed, or enter such other order as it deems just under the 
circumstances. 

(2) Willful violation by counsel of an applicable 
discovery rule, or an order issued pursuant thereto, m u y  shall 
subject counsel to appropriate sanctions by the court. Such 
sanctions -e, but are not limited to, con- 

costs incurred bv the oDDosina Dartv. where apro- 

. .  
Proceedings alraLLnst the attorney. as well as the assessment of 

4 3 )  Everv reque st for dJSCOVerV or resDonse or ob2ectia 
a .  hcludina a notice of deposition made bv a Darty represented by 

an atto 

€?arty who is not represented by an attorney shall sian the 
request, response, or ob jectjon and list hjs address. The 

. .  rnev shall be sianed bv at least one attornev of record i n  
attornev s individual name, whose address shall be stated. A I .  

. .  ature of the attornev or Dartv constitutes a Certification 
at the sianer b s  read the reguest. resDQnSe. or obiectjon, and 
t to the best of the signer's knowledae, information, or 

beljef formed after a reasonable inquiry it is: [i! consistea 
with these rules and warranted bv existina law or a aood faith 

ent fo r  the extension, modification, or reversal of existang . .  . .  
roDer DurDose, such as to 

harass or to cause unnecessary delay or needless jncrease in the 
cost of IitiaatJon: and (111) not unreasonable or undulv 
burdensome or expens 
imDortance 

ive. given the needs of the case, and the 
of the Jssues a t stake in the liwtion. If a 

request. response, or objection js not sianed, jt shall be 
s t r i c k ~ u e s s  jt j s  sjaned promptly after the omissjon is 
s a  the recjuestL 
response, or obiectjon, and a party shall not be obliaated to 
i-ake anv action with resDect to it untjl it is sianed. 

. .  . . .  
. .  

If a certification js made in vjolation of this Rule, the . .  
court. uDon motjon or uoon its own initjative, s m l  bDose 
%he person who made the certacatim. the fixm or agency with 
which the Derson js affiliated, the Darty on whose b-lf the 

uest. resDonse. or objection is made. or anv - or all of the 
above, an approp-jate sanction, whjch 1 
%he amount of the reasonable expenses incurred because of the 
violatj on, inclu ~~J,JUJ ' a reasonable attornev's fee. 

. . .  - - 
9 .  

. .  - 

-(+-fa Costs of Indigents. After a defendant is adjudged 
insolvent, the reasonable costs incurred in the operation of 
these rules shall be taxed as costs against the county. 

wm Pre-trial Conference. The trial court may hold one 
or more pre-trial conferences, with trial counsel present, to 
consider such matters as will promote a fair and expeditious 
trial. The accused shall be present unless he waives this in 
writing. 
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COMMENTS 

3.220(a) The purpose of this change is to ensure 
reciprocity of discovery. Under the previous rule, the defendant 
could tailor discovery, demanding only certain items of discovery 
with no requirement to reciprocate items other than those 
demanded. A defendant could avoid reciprocal discovery by taking 
depositions, thereby learning of witnesses through the deposition 
process, and then deposing those witnesses without filing a 
demand for discovery. With this change, once a defendant opts to 
use any discovery device, the defendant is required to produce 
all items designated under the discovery rule, whether or not the 
defendant has specifically requested production of those items. 

Former paragraph (c) is re-lettered (b). Under (b)(l) the 
prosecutor's obligation to furnish a witness list is conditioned 
upon the defendant filing a "Notice of Discovery." 

Former paragraph (a)(l)(i) is re-numbered (b)(l)(i) and, as 
amended, limits the ability of the defense to take depositions of 
those persons designated by the prosecutor as witnesses who 
should not be deposed because of their tangential relationship to 
the case. This does not preclude the defense attorney or his 
investigator from interviewing any witness, including a police 
witness, about his or her knowledge of the case. 

This change is intended to meet a primary complaint of law 
enforcement agencies, that depositions are frequently taken of 
persons who have no knowledge of the events leading to the 
charge, but whose names are disclosed on the witness list. 
Examples of these persons are transport officers, evidence 
technicians, etc . 

In order to permit the defense to evaluate the potential 
testimony of those individuals designated by the prosecutor, 
their testimony must be fully set forth in some document, 
generally a police report. 

(a)(l)(ii) is re-numbered (b)(l)(ii). This paragraph is 
amended to require full production of all police incident and 
investigative reports, of any kind, discoverable, provided there 
does not exist some independent reason for restricting their 
disclosure. The term "statement" is intended to include 
summaries of statements of witnesses made by investigating 
officers as well as statements adopted by the witnesses 
themselves. 

The protection against disclosure of sensitive information, 
or information that otherwise should not be disclosed, formerly 
set forth in (a)(l)(i), is retained, but transferred to paragraph 
(b)(l)(xii). 

The prohibition sanction is not eliminated, but is 
transferred to paragraph (b)(l)(xiii). "Shall" has been changed 
to "may" in order to reflect the procedure for imposition of 
sanctions specified in Richardson v. State , 2 4 6  So.2d 771 (Fla. 
1971). 

The last phrase of re-numbered paragraph (b)(2) is added to 
emphasize that constitutionally required Frady material must be 
produced regardless of the defendant's election to participate in 
the discovery process. 

Former paragraph (b) is re-lettered (c). 

Former paragraph (b)(3) and ( 4 )  are now included in new 
paragraph (d). An introductory phrase has been added to 
paragraph (d). Paragragh (d) reflects the change in nomenclature 
from a "Demand for Discovery" to the filing of a "Notice of 
Discovery. 



As used in paragraph (d), the word "defendant" is intended 
to refer to the party rather than to the person. Any obligations 
incurred by the "defendant" are incurred by the defendant's 
attorney if the defendant is represented by counsel and by the 
defendant himself if the defendant is representing himself. 

The right of the defendant to be present and to examine 
witnesses, set forth in re-numbered paragraph (d)(l), refers to 
the right of the defense, as party to the action. The term 
refers to the attorney for the defendant if the defendant is 
represented by counsel. The right of the defendant himself to be 
physically present at the deposition is controlled by new 
paragraph (h)(6). 

Re-numbered paragraph (d)(2), as amended, reflects the new 
Notice of Discovery procedure. If the defendant elects to 
participate in discovery, the defendant is obligated to furnish 
full reciprocal disclosure. 

Paragraph (e) was previously numbered (a)(4). This 
paragraph has been modified to permit the remedy to be sought by 
either prosecution or defense. 

Paragraph (f) was previously numbered (a)(5) and has been 
modified to permit the prosecutor, as well as the defense 
attorney, to seek additional discovery. 

Former paragraph (c) is re-lettered (g). 

Former paragraph (d) is re-lettered (h). Re-numbered 
paragraph (h)(l) has been amended to reflect the restrictions on 
deposing a witness designated by the prosecution under (b)(l)(i) 
(designation of a witness performing ministerial duties only or 
one who will not be called at trial). 

(h)(l)(i) is added to provide that a deposition of a witness 
designated by the prosecutor under (b)(l)(i) may be taken only 
upon good cause shown by the defendant to the court. 

(h)(l)(ii) is added to provide that abuses by attorneys of 
the provisions of (b)(l)(i) are subject to stringent sanctions. 

New paragraph (h)(l)(iii) abolishes depositions in 
misdemeanor cases except upon good cause shown. 

A portion of former paragraph (d)(l) is re-numbered (h)(3). 
This paragraph now permits the administrative judge or chief 
judge, in addition to the trial judge, to designate the place for 
taking the deposition. 

New paragraph (h)(4) recognizes that children and some 
adults are especially vulnerable to intimidation tactics. 
Although it has been shown that such tactics are infrequent, they 
should not be tolerated because of the traumatic effect on the 
child. The videotaping of the deposition will enable the trial 
judge to control such tactics. Provision is also made to protect 
witnesses of fragile emotional strength because of their 
vulnerability to intimidation tactics. 

New paragraph (h)(5) emphasizes the necessity for the 
establishment, in each jurisdiction, of an effective Witness 
Coordinating Office. The Florida Legislature has authorized the 
establishment of such office through Florida Statute 43.35. This 
paragraph is intended to make depositions of witnesses and law 
enforcement officers as convenient as possible for the witnesses 
and with minimal disruption of law enforcement officers' official 
duties. 
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New paragraph (h)(6) recognizes that one of the most 
frequent complaints from child protection workers and from rape 
victim counselors is that the presence of the defendant 
intimidates the witnesses. The trauma to the victim surpasses 
the benefit to the defense of having the defendant present at the 
deposition. Since there is no right, other than that given by 
the rules of procedure, for a defendant to attend a deposition, 
the Florida Supreme Court Commission on Criminal Discovery 
believes that no such right should exist in those cases. The 
"defense," of course, as a party to the action, has a right to be 
present through counsel at the deposition. In this section, the 
word "defendant" is meant to refer to the person of the 
defendant, not to the defense as party. See comments to rule 
3.220(d) and 3.220(d)(l). 

Although defendants have no right to be present at 
depositions and generally there is no legitimate reason for their 
presence, their presence is appropriate in certain cases. An 
example is a complex white collar fraud prosecution in which the 
defendant must explain the meaning of technical documents or 
terms. Cases requiring the defendant's presence are the 
exception rather than the rule. Accordingly, (h)(6)(i)-(ii) 
preclude the presence of defendants at depositions unless agreed 
to by the parties or ordered by the court. These paragraphs set 
forth factors that a court should take into account in 
considering motions to allow a defendant's presence. 

New paragraph (h)(7) permits the defense to obtain needed 
factual information from law enforcement officers by informal 
telephone deposition. Recognizing that the formal deposition of a 
law enforcement officer is often unnecessary, this procedure will 
permit such discovery at a significant reduction of costs. 

Former paragraphs (e), (f), and (9) are re-lettered (i), 
(j), and (k), respectively. 

Former paragraph (h) is re-lettered (1) and is modified to 
emphasize the use of protective orders to protect witnesses from 
harassment or intimidation and to provide for limiting the scope 
of the deposition as to certain matters. 

Former paragraph (i) is re-lettered (m). 

Former paragraph (j) is re-lettered (n). 

Re-numbered (n)(2) is amended to provide that sanctions are 
mandatory if the court finds willful abuse of discovery. 
Although the amount of sanction is discretionary, some sanction 
must be imposed. 

(n)(3) is new and tracks the certification provisions of 
federal procedure. The very fact of signing such a certification 
will make counsel cognizant of the effect of that action. 

Paragraph (k) is re-lettered ( 0 ) .  

Paragraph (1) is re-lettered (p). 
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OVERTON, J., concurring specially. 

I fully concur with the modifications in our discovery 

rule which address the problems and abuses that our commission 

objectively identified. We have made some major changes, which 

include restricting discovery in misdemeanors, limiting the 

defendant's presence at depositions, providing for protection of 

certain witnesses, and strengthening the sanctions for abuse of 

the discovery process. I find that three points should be 

mentioned. 

The first concerns cost efficiency in discovery 

depositions. It would be inappropriate to address this matter in 

the rule because it is one which should be handled 

administratively. I strongly believe that all chief judges in 

this state should take the necessary steps to reduce deposition 

discovery costs by utilizing, to every extent possible, 

electronic reporting for criminal discovery depositions. The 

Eighth and Ninth Circuits have substantially reduced their costs 

by having such programs in place for years. Florida Rule of 

Judicial Administration 2.070(c) authorizes this practice. 

Second, we have restricted discovery in misdemeanor cases 

because the process has been abused in these cases, especially in 

DUI matters. If law enforcement provides the defendant with a 

complete police report, including a full statement from the 

officer or officers who will testify as to the elements of the 

offense, then the fairness of these proceedings should not be 

adversely affected and the number of good cause hearings should 

be substantially reduced. 

Third, it is important to understand that our discovery 

rule cannot be considered in a vacuum. Other rules are dependent 

upon full reciprocal discovery. For example, Florida Rule of 

Criminal Procedure 3.200, our notice of alibi rule, requires a 

defendant to furnish the state with specific information of where 

he claims to have been at the time of the offense and with the 

names and addresses of those persons who will support his alibi 

defense. The United States Supreme Court upheld this rule in 
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Kjlliams v. Florida, 399 U.S. 7 8  ( 1 9 7 0 ) ,  because reciprocal 

discovery was available. On the other hand, the United States 

Supreme Court, in Wardius v. Oreaon , 412  U.S. 4 7 0  ( 1 9 7 3 ) ,  found 

the same type of alibi rule unconstitutional on due process 

grounds because that state did not provide reciprocal discovery 

in its rules. Further, as we explained in Sparks v. State, 2 7 3  

So. 2d 74  (Fla. 1 9 7 3 ) ,  and State v. Waters , 436  So. 2d 66  (Fla. 

1 9 8 3 ) ,  our discovery rules have eliminated the necessjty for a 

ber of prior common law rules devefoDed to assure a fajr t r u  

no djscoverv existed. If the discovery rule is 

substantially changed, then how defendants are charged in 

indictments and informations would have to be modified since our 

"broad discoveryn rule, as explained in Waters, eliminated the 

need for detailed specificity in informations and indictments. 

All should agree that fairness is an essential ingredient 

in any justice system. While a great deal has been said about 

Florida being one of only a few states allowing discovery, 

nothing has been said concerning the fact that we are also one of 

the few states which permits prosecuting attorneys to subpoena 

witnesses to testify s garte before them. As conceded by the 

statewide prosecutor during oral argument, only a few 

jurisdictions give prosecuting attorneys that authority. In 

most jurisdictions, the prosecuting attorneys are limited in 

their subpoena power. Our discovery process was developed to 

bring fairness and efficiency to the criminal justice process in 

a manner that allows both sides to know what witnesses will say. 

The process is not only fair but, as most authorities agree, it 

is also more efficient because the number of guilty pleas is 

increased and the number of trials is significantly reduced. 

* 

* 
It appears that only three other states authorize prosecuting 

attorneys to act in this fashion. a Ark. Stat. Ann. 8 4 3 - 8 0 1  
( 1 9 7 7 ) ;  Kan. Stat. Ann. g 2 3 . 3 1 0 1  ( 1 9 8 1 ) ;  La. Code Crim. Proc. 
Ann. art. 66  (West Supp. 1 9 8 7 ) .  
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I conclude that the court has properly modified the 

discovery rule. 
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GRIMES, J., concurring. 

I write this opinion to explain my vote to eliminate 

depositions as a matter of course in misdemeanor and criminal 

traffic offense cases. 

A defendant does not have a constitutional right to take 

depositions. A large majority of the other states do not permit 

him to do so. Nevertheless, I fully concur with the decision to 

continue to permit depositions in felony cases because of their 

role in ensuring fairness and the equal administration of 

justice. I also acknowledge that there are some misdemeanor and 

criminal traffic offense cases in which the taking of depositions 

may further the same objectives. However, the evidence presented 

to the Commission convinces me that the benefits to be derived 

from permitting unlimited depositions in those cases does not 

justify the expenditure of resources. According to the 

Commission's report: 

Although compiled data for the state do 
not exist, testimony from law enforcement 
officials has shown that the cost of the 
deposition process to law enforcement is 
substantial. In its survey of all sheriff's 
offices and police departments in the state, 
the Florida Department of Law Enforcement set 
out the dollar costs of depositions to these 
various departments. Although the report is 
less than clear as to the time frame involved 
in its survey, (the report merely states that 
this is an "annual" expenditure), and is also 
unclear as to the method used to compute 6&he 
dollar amounts, the numbers are imposing. 

Testimony to the commission from sheriffs 
and police chiefs demonstrated that the cost 
is substantial. Chief Melvin Tucker, Chief 
of Police in Tallahassee, testified that 
depositions drive up the cost of litigation 
for law enforcement agencies. Mr. John 
Fuller, attorney for the Florida Sheriff's 
Association, testified in Tallahassee that 
contract negotiations and the inflexibility 
of the Fair Labor Standards Act contribute to 
the expense by forbidding offices to use 
"comp time". Mr. Dan Condon, Legal Advisor 
to the Escambia County Sheriff's Department 
for the past three and one-half years, 
testified that the average officer spends 4 
hours per month in deposition, that 
investigators spend 6 to 8 hours per month, 
and Personal Crimes Unit officers and 
Narcotics Unit officers spend 8 1/2 to 9 
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hours per month in depositions. At its 
hearing in Tampa, the commission received 
valuable statistical data from Sgt. Will 
Brommelsick, with the Research and Planning 
Division of the Pinellas County Sheriff's 
Office and from Sgt. Lonnie Hill. Sgt. 
Brommelsick testified that his office spent 
over $50,000 on depositions alone, utilizing 
3,300 man hours in processing 4,200 formal 
charges. Sgt. Hill described the impact of 
the process on the officers themselves, and 
pointed out that because of their assignments 
some officers are called to depositions far 
more frequently than are others, some 
officers on the DUI squad averaging two to 
three depositions per week. Chief Austin 
McLane of the Tampa Police Department summed 
it up when he stated that ' I .  . . we just 
don't have the manpower and the budget to 
sometimes do what the criminal justice system 
needs to do.'' Chief Sid Klein, of the 
Clearwater Police Department, after pointing 
out that we are dealing with "big, big 
bucks," illuminated another facet of the 
problem when he pointed out that the data do 
not include the hours spent by police 
reviewing documents to prepare for 
depositions. Chief Joe Gerwens of the Fort 
Lauderdale Police Department testified that 
depositions for the past fiscal year cost his 
department $125,000 and that the cost 
projected for the current year was $150 ,000 .  
He further pointed out that the labor 
contract with the police union required that 
a minimum of 2 hours pay be allotted whenever 
the officer is called for an off-duty 
deposition. 

6 4  The report indicates that $12,178,200 
was spent on depositions, along with 748,230 
manhours devoted to depositions. The report 
does not indicate whether the manhours were 
on-duty hours or off-duty hours. 

Report of the Florida Supreme Court's Commission on Criminal 

Discovery, at 35-38  (Feb. 1, 1 9 8 9 )  [hereinafter Commission 

Report] (footnotes 63, 65-73  omitted.) 

Drawing the line between felonies and misdemeanors may be 

viewed as arbitrary, but it is a line that the legislature has 

drawn in prescribing lower penalties for less serious crimes. 

Moreover, the Commission's report indicates that much of the law 

enforcement officers' deposition time is spent in DUI cases, many 

of which do not involve the likelihood of incarceration. In 

addition, we have amended these rules to require the state to 

provide the defendant with the police reports in all cases. 
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Finally, upon a showing of good cause, the defendant can still 

take depositions even in misdemeanor and criminal traffic cases. 

It is also significant that while the Commission did not 

recommend the change, the Criminal Rules Committee approved it by 

an overwhelming vote. 

The following portion of the separate statement of 

Commission member Donald M. Middlebrooks is well taken: 

An approach short of total abolition of 
discovery depositions is scrutiny of types of 
crimes or levels of punishment to determine 
whether depositions are appropriate. 
Depositions in certain types of cases may 
involve a particularly heavy cost in terms of 
resources compared to any increase in 
accuracy of the truth finding process. In 
other words, even if we accept that 
depositions are a good thing for the criminal 
justice system, it is reasonable to ask 
whether at some point the costs outweigh the 
benefits. 

As noted above, the burden of discovery 
depositions weighs particularly heavy upon 
police agencies and particular persons within 
those agencies. Witness after witness before 
the Commission, for example, spoke of the 
impact of discovery upon DUI enforcement. . . . When a DUI officer spends more time in 
deposition and in court than on the streets 
you have to question our allocation of 
resources. 

Examination of Supreme Court records 
pertaining to criminal cases in recent years 
provides some data concerning the 
proportionate impact of types of cases upon 
the system: 

1986  1 9 8 7  1988-  71 

Def. Accused/ 135,539 1 4 8 , 0 6 1  128 ,333  
Felonies ( 1 7 0 , 6 8 3 )  

Def. Accused/ 408,564 445,785 347,747 
Misdemeanors ( 4 6 2 , 5 0 4 )  

672,626 454 ,741  357,339 
a/ ( 4 7 5 , 2 6 0 )  

Criminal 
Traffic Cases 

DUI Cases 7 5 , 1 2 1  71,507 47 ,395 
( 6 3 , 0 3 6 )  

These figures show to some degree the 
relative impact of misdemeanors, and criminal 
traffic cases, particularly DUI cases upon 
the system. Curtailment of depositions in 
these cases should produce a significant 
lessening of the burden on police agencies. 
. . .  
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'/ 1988 figures are for the nine month 
period, 1/88-9/88. Annualized figures based 
upon the first nine months are enclosed in 
parentheses. 

kept by number of violations rather than 
defendants. 

a/ Figures for criminal traffic cases are 

Commission Report, Middlebrooks, -ma1 . .  D iscovery j n  Florida -- 

A System Tiltina To wards the D efense at 14-15. 
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KOGAN, J., concurring in part, dissenting in part. 

Generally, if something is not broken, repairs are not 

necessary. I do not believe, as the State Attorneys of Florida 

argue, that the criminal discovery deposition system is broken. 

Accordingly, I would not attempt to fix it. While I agree that 

our system of taking discovery depositions needs some fine tuning 

as has been recommended by our Commission on Criminal Discovery 

and by The Florida Bar Criminal Rules Committee, I dissent from 

the provisions allowing prosecutors to limit the scope of 

available deponents and eliminating discovery depositions in 

misdemeanor and criminal traffic cases. 

The state attorneys complain of widespread abuse of the 

discovery process by defense attorneys throughout the state. The 

testimony at proceedings conducted by the Supreme Court Discovery 

Rules Commission suggests that this is not the case. The Court's 

concern here is the efficient, fair, fiscally-sound 

administration of justice. While most of those who testified at 

the proceedings were primarily interested in gaining a tactical 

advantage for one side or the other, the one notable exception to 

this was the circuit judges, who clearly shared our interest in 

the fair and efficient administration of justice. Each judge who 

provided input stated, without reservation, that discovery 

depositions were vital to the administration of justice and that 

claims of abuse were significantly overstated. 

It is eminently unfair that we allow all parties in civil 

proceedings full discovery before the adjudication of a property 

or financial dispute, while we limit a defendant's ability to 

conduct discovery in criminal proceedings where his or her life 

or liberty is at stake. It makes no logical sense to allow full 
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discovery in civil cases but restrict discovery in criminal 

cases. 

It is equally illogical to give prosecutors the discretion 

to determine which witnesses are relevant to a defendant's case 

and those witnesses who are not. Even assuming that a prosecutor 



will always exercise this discretion in good faith, the 

prosecutor is not in a position to determine what is relevant to 

the defendant's case. Relevance is in the eye of the beholder, 

particularly when the beholder is an adversary. I firmly believe 

that a defendant should be allowed to determine which witnesses 

may be important to his or her case. Prosecutors cannot 

accurately predict or determine what a defendant's case will be. 

It is the function of a defendant's trial counsel to determine 

those matters that are important to the defendant's case. This 

is made more difficult under the new rule adopted by the 

majority. 

Lastly, the elimination of discovery depositions in 

misdemeanor and criminal traffic cases is unfair to the 

defendant. The Commission listened to many hours of testimony 

and reached the conclusion that discovery depositions are an 

essential part of our criminal justice system in all cases, not 

merely felony cases. On the other hand, the Criminal Rules 

Committee considered the issue at one meeting, and without any 

testimonial or evidentiary support, concluded that depositions in 

misdemeanor and criminal traffic cases should be eliminated. I 

can see no basis for this conclusion, as none was ever presented, 

but I do see the great harm it will cause. 

Depositions in misdemeanor and criminal traffic cases, as 

in all criminal cases, ferret out the frivolous cases, clarify 

the factual issues, and improve the efficiency of the system at 

the county court level. Their elimination will radically disrupt 

the fair and equitable administration of justice in misdemeanor 

and criminal traffic cases. 

It is no coincidence that each county court judge who 

submitted evidence, correspondence, or testimony to the 

Commission fully supported the retention of discovery 

depositions, especially in misdemeanor and criminal traffic 

cases. It has been well documented that abolishing these 

depositions will result in further case overload that will place 

an insurmountable burden on the county courts, making their jobs 
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substantially more difficult. If the administration of justice 

is truly our ambition, these rules changes ignore that ambition. 

Accordingly, I concur in part and dissent in part from the 

Court's adoption of the Commission's proposals. I would leave 

rule 3.220, as it pertains to discovery depositions in criminal 

cases, substantially unchanged. 

SHAW and BARKETT, JJ., Concur 
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