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SUMMARY OF ARGUMENT 

The holding of Smith vs. Ryder Truck Rentals, Inc., 182 

So.2d 422 (Fla. 1966), affords immunity to the owner of a 

dangerous instrumentality because of the owner's status as a 

joint tortfeasor. Nothing in that holding requires 

absolutely that a lease exist before that immunity exists. 

As long as the owner of the dangerous instrumentality is not 

actively negligent, statutory immunity vests such that an 

injured employee cannot maintain an action against the owner 

who has either leased the instrumentality or merely loaned it 

to an employer. 

A s  long as both employees and members of the general 

public retain rights to recovery for injuries caused by the 

use of a dangerous instrumentality, immunity can and should 

vest with the owner of the instrumentality who merely loans 

it to the employer. There is no justification for the view 

that immunity fails to exist unless and until a lease exists. 

The view of the Fifth District is sensible and should be the 

preferred rule of law in this state. 
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QUESTION PRESENTED 

WHETHER PUBLIC POLICY REQUIRES, I N  ORDER TO 
C L O T H E  T H E  O W N E R  OF A DANGEROUS 

THAT THE DANGEROUS INSTRUMENTALITY BE THE 
SUBJECT OF A LEASE AGREEMENT BETWEEN THE 
OWNER AND AN EMPLOYER WHO I S  USING THE 
DANGEROUS INSTRUMENTALITY? 

INSTRUMENTALITY W I T H  STATUTORY I M M U N I T Y  

ARGUMENT 

I n  t h e  d e c i s i o n  under  review, t h e  c o u r t  c o n s i d e r e d  t h e  

b a s i c  issue o f  whether  t h e  payment made by H a l i f a x  t o  Grier 

i n  s e t t l e m e n t  of t h e  claim was e i t h e r  vo lun t a ry  o r  one it was 

l e g a l l y  o b l i g a t e d  t o  make .  I n  c o n c l u d i n g  t h a t  t h e  payment 

was i n  f ac t  vo lun ta ry ,  t h e  c o u r t  r e v i e w e d  t h e  v a r i o u s  a n d  

r e l a t e d  p r i nc ip l e s  which t h i s  cour t  h a s  e s t a b l i s h e d  over t h e  

y e a r s ,  and f o c u s e d  i t s  a t t e n t i o n  on t h e  s p e c i f i c  r u l e  s e t  

f o r t h  i n  Smith vs,  Ryder Truck Rentals, Inc . ,  182 So.2d 422 

( F l a .  1 9 6 6 ) .  

The c o u r t  t h e n  c o n s i d e r e d  t h e  treatment o f  t h e  Smith ru le  

i n  t h e  d e c i s i o n s  o f  t h e  F i r s t  D i s t r i c t  C o u r t  of Appeal i n  

Leseur v s .  Leseur, 350 So.2d 796 ( F l a .  1st DCA 1 9 7 7 ) ,  and 

Wann vs. Pensacola Concrete Construction, Inc , ,  448 So.2d 

1 1 3 2  ( F l a .  1s t  D C A  1 9 8 4 ) ,  a n d  r e a f f i r m e d  i n  Wann vs, 

Pensacola  Concrete Construction, Inc , ,  527 So.2d 279 ( F l a .  

1s t  D C A  1 9 8 8 ) .  I n  t h o s e  c a s e s ,  t h e  F i r s t  D i s t r i c t  

i n t e r p r e t e d  smith t o  require t h a t  a d a n g e r o u s  i n s t r u m e n t a l i t y  

b e  l e a s e d  b e f o r e  it c o u l d  b e  c o n s i d e r e d  e q u i v a l e n t  t o  t h a t  

a c t u a l l y  owned by t h e  lessor s o  a s  t o  p r o v i d e  immunity from 

s u i t .  I n  support of  i t s  "no lease -- no immunity" rule ,  t h e  
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F i r s t  D i s t r i c t  rel ied s o l e l y  on o b i t e r  d i c tum;  no r a t i o n a l e  

o r  l e g a l  bas is  was provided.  The F i f t h  D i s t r i c t  c o u l d  n o t  

d e t ec t  any  l e g a l  s i g n i f i c a n c e  behind t h e  rule  announced by 

t h e  F i r s t  D i s t r i c t .  To t h e  former,  it mat tered n o t  t h a t  t h e  

d a n g e r o u s  i n s t r u m e n t a l i t y  was leased o r  whe the r  it was 

borrowed;  t h e  c o u r t  b e l i e v e d  t h a t  t h e  t r u e  p u r p o s e  o f  

p r o t e c t i n g  t h e  p u b l i c  was served i n  e i ther  instance.  This  

conc lus ion  i s  c o r r e c t  e s p e c i a l l y  s i n c e  t h e  F i r s t  D i s t r i c t  

fa i led  t o  o f f e r  any r a t i o n a l e  f o r  i t s  p e c u l i a r  view of Smith. 

Rather t han  squa re ly  con f ron t ing  t h e  holding of t h e  F i f t h  

D i s t r i c t ,  t h e  i n s t a n t  p e t i t i o n e r  i n s t e a d  p r e s e n t s  a m u l t i -  

faceted, y e t  l a r g e l y  i r r e l e v a n t  a t t a c k  on Smith as  i ts  e f f o r t  

t o  convince t h e  c o u r t  t h a t  t h e  F i f t h  D i s t r i c t  wrongly decided 

t h e  c a s e  b e c a u s e  t h i s  c o u r t  w r o n g l y  d e c i d e d  S m i t h .  

P e t i t i o n e r ' s  remarks addressed t o  t h e  on ly  r e l e v a n t  ques t ion  

a re  q u i c k l y  d i s t i l l e d  i n t o  t h e  r e p r e s e n t a t i o n  t h a t  t h e  Leseur 

rule  i s  good s i m p l y  because i t  i s  t h e r e  and  ough t  t o  be 

retained. L i k e  t h e  c o u r t  t h a t  created t h e  ru le ,  p e t i t i o n e r  

can o f f e r  n o  r a t i o n a l e  t o  suppor t  it. 

While a n  a n a l y s i s  of Smith is obvious ly  necessary  f o r  t h e  

bus ines s  a t  hand, w e  re jec t  t h e  one o f f e r e d  by t h e  p e t i t i o n e r  

e s p e c i a l l y  s i n c e  it was p red ica t ed  on t h e  i n i t i a l  p r o p o s i t i o n  

t h a t  Smith " s h o u l d  be o v e r r u l e d  b e c a u s e  i t  was based on 

e r r o n e o u s  p r e m i s e s  and because i t  i s  o u t  o f  s t e p  w i t h  

s u b s e q u e n t  c h a n g e s  i n  t h e  worker  I s compensa t ion  immunity 

doc t r ine . "  ( P e t i t i o n e r ' s  b r i e f ,  page 5 . )  
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In order to extract the true holding of Smith, the reader 

must differentiate between the holding and the court's 

responsive remarks to the specific "excellent" arguments 

presented by the petitioner in that case. In concluding that 

the owner of the motorcycles was immune from suit by the 

injured employee, the basic underlying premise was that the 

employer and the owner of the motorcycles were joint 

tortfeasors. Given this fundamental fact, the court's 

reasoning is best expressed and understood in the following: 

1. The injured employee could not sue his 
employer since the employer enjoyed 
statutory immunity. 

2 .  The employer could not sue the owner of the 
motorcycles for any amounts paid to the 
employee in terms of worker's benefits. 

3 .  General law precluded absolvement of 
liability of a joint tort feasor by release 
of the other except as modified by statute. 
Since section 440.11 provided for this 
exception, the statutory release of the 
employer also worked as a release to the 
owner of the motorcycles. 

Simply put, since the employer and the owner were joint 

tortfeasors, the statutory immunity enjoyed by one was 

enjoyed by the other such that the release of one also 

released the other. 

The other basic premise underlying the decision in Smith 

is the notion that the doctrine of dangerous instrumentality 

was created primarily for the protection of third party 

members of the public, and not to provide a vehicle for 

recovery for injuries sustained by fellow employees. It was 
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on this premise that the equivalency doctrine language was 

based. In other words, the motorcycles that the two 

employees were using were no different than other motorcycles 

that the employer may have owned outright. Whether leased or 

owned, the activity of the employees using the motorcycles 

did not, at least in that case, involve "third party members 

of the public." 182 So.2d at 424. The protection of the 

Workman's Compensation Act was designed specifically for 

workmen and thus, the operation thereof vis-a-vis the 

dangerous instrumentality doctrine insulated the motorcycle 

owners from suit. 

That the public policy relating to protection of third 

party members of the public was the essential component of 

resolution of the issue in Smith, one need only refer to Hunt 

vs. Ryder Truck Rentals, Inc,, 216 So.2d 751 (Fla. 1968). 

There, the employee fell through the bottom of the floor of a 

delivery truck which had been leased to his employer by the 

owner of the truck. The employee received worker's 

compensation benefits from his employer and he then sued the 

truck owner claiming that the owner had negligently supplied 

a dangerous and defective truck and had thus breached its 

duty to exercise reasonable care to maintain the truck in a 

safe condition. 

In response to a reliance on an affirmative defense of 

statutory immunity, the trial court granted summary judgment 

and that judgment was affirmed on appeal based on this 
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court’s decision in Smith, supra. Upon review, however, this 

court reversed, holding that the employee had a right to 

maintain the suit against the actively negligent third party 

tortfeasor (Ryder), and in so doing took the opportunity to 

explain the Smith rationale. In determining that Smith did 

not apply to the facts in that case, the court deemed it 

necessary to review the decisions in Smith vs. Poston 

Equipment Rentals, Inc., 105 So. 578 (Fla. 3d DCA 1958) and 

Zenchak vs. Ryder Truck Rentals, Inc., 150 So.2d 727 (Fla. 3d 

DCA 1968), (decisions specifically referred to in Smith, 

supra) , Goldstein vs. Acme Concrete Corporation, 103 So.2d 

202 (Fla. 1958), and Street vs. Safway Steel Scaffold 

Company, 148 So.2d 38 (Fla. 1st DCA 1963). Measuring the 

principles extracted from these decisions against the 

rationale of Smith, the court preliminarily held: 

“From the above examination of prior cases 
on this subject and the legal reasoning 
which led to the conclusions therein, it 
should become clear that the essential 
requirement for immunity is the obligation 
on the part of the lessee (contractor) to 
provide Workmen’s Compensation for his own 
employees and those of others employed on 
the job and falling within the common 
employment doctrine. Where such obligation 
exists, the immunity enjoyed by the 
contractor extends to the lessor 
(subcontractor) for injuries received by or 
caused by the common employees.” 216 So.2d 
at 755 

Continuing, the court also discussed, and in so doing, 

reaffirmed the fundamental premise of smith thusly: 

”Secondly, where the lessee is the 
negligent party, either directly or 
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vicariously and enjoys the immunity, the 
assertion of vicarious liability against 
the lessor under either the dangerous 
instrumentality doctrine or that of 
respondeat superior must fail, since, at 
best, he is a joint tortfeasor with the 
lessee, whose liability has been released 
by statute. Thus, the lessor is also 
released." 

A s  if to even further establish the notion, the court 

specifically stated that the joint tortfeasor status ". . . 
was the focal point of Smith vs. Ryder." 216 So.2d at 755. 

Finally, Justice Ervin, the author of Smith, contributed the 

observation in a concurring opinion that had Hunt's action 

been based on either a vicarious liability or dangerous 

instrumentality doctrine, Smith would have precluded any 

recovery . 
Thus it is quickly seen that the rationale of Smith is 

just as viable today as it was when Smith was decided. 

Neither subsequent amendment of law nor petitioner's strained 

arguments affect the fundamental principal for which Smith 

stands. Indeed, the "quid pro quoIl basis for determining the 

existence of immunity was specifically enunciated by this 

court in Hunt. It should become clear to petitioner that 

Scott & Jobalia was obligated to provide worker's 

compensation benefits to its employee Grier. In addition, 

since Lampp was, by jury determination, a borrowed servant 

and thus an employee of Scott & Jobalia, the latter was also 

obligated to provide those benefits for Lampp. For purposes 

of worker's compensation considerations, Lampp and Grier were 
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co-employees. Halifax was no less a joint tortfeasor because 

of the loan than it was had the crane been formally leased. 

Left remaining is a determination of whether the 

existence of a lease is the only situation which provides 

immunity for the owner of a dangerous instrumentality. 

Actually, the decision under consideration is not the first 

instance of a disagreement with the First District's no lease 

-- no immunity rule. As the Fifth District recognized, the 

Third District in Jackson vs. Harine Terminals, Inc . ,  422 

So.2d 882 (Fla. 3d DCA 1982 rev. den. 427 So.2d 737 Fla. 

1983), correctly identified this court's rationale in Smith 

as the interest to protect members of the public. The court 

in Jackson appeared initially to reject the First District's 

rule, but nevertheless did rely on the fact that the 

dangerous instrumentality involved there was in fact leased. 

Actually, though referring to the existence of a lease, the 

ultimate holding of the court was that immunity existed where 

the employer had tendered "valuable consideration for use of 

the offending instrumentality." 422 So.2d at 884. Whether 

valuable consideration is given or whether the 

instrumentality is merely loaned, the fact nevertheless 

remains that members of the general public are just as 

protected in either situation. In fact, had a member of the 

general public been injured in the instant cause, that 

individual could have cared less whether Halifax's crane had 

been leased or loaned; his legal rights to recovery for 
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damages caused by h i s  i n j u r i e s  would have remained a b s o l u t e l y  

una f f ec t ed  i n  e i t h e r  s i t u a t i o n .  I t  i s  f o r  t h i s  reason t h a t  

t h e  equivalency language i n  Smith simply does n o t  c a r r y  t h e  

s i g n i f i c a n c e  t h a t  p e t i t i o n e r  t h i n k s  i t  d o e s .  Whether a 

d a n g e r o u s  i n s t r u m e n t a l i t y  i s  borrowed f o r  a day o r  f o r  a 

yea r ,  o r  whether it i s  l ea sed  f o r  a day or f o r  a year ,  t h e  

ac tua l  user of t h e  equipment t r e a t s  it a s  i f  it were i n  f ac t  

owned, a t  l eas t  f o r  t h e  pe r iod  of t h e  loan o r  lease .*  

As i l l u s t r a t e d  i n  t h e  c o l o r f u l  examples provided by t h e  

F i f t h  D i s t r i c t ,  t h e  p r o t e c t i o n  o f  members of  t h e  g e n e r a l  

p u b l i c  remains i n t a c t  i n  e i t h e r  a lease o r  a loan s i t u a t i o n .  

T h a t  money may have changed hands does  n o t  and cannot a l t e r  

t h i s  l e g a l  f a c t .  I t  i s  f o r  t h i s  r e a s o n  t h a t  t h e  F i f t h  

D i s t r i c t  p rope r ly  could determine no s i g n i f i c a n t  d i s t i n c t i o n  

between t h e  two s i t u a t i o n s ,  and it is f o r  t h i s  reason t h a t  

t h e  u l t i m a t e  holding of t h e  F i f t h  D i s t r i c t  should be approved 

a s  c o n t r o l l i n g  law i n  t h i s  s t a te  on t h e  sub jec t .  

*Of  i n t e res t  is H a l i f a x ' s  own evidence conta ined  i n  t h e  
tes t imony of i t s  Pres iden t  t h a t  Hal i fax  and S c o t t  & J o b a l i a  
e n j o y e d  a " v e r y  f r i e n d l y ,  c l o s e  r e l a t i o n s h i p . "  The two 
bus ines ses  had worked on jobs  be fo re  and H a l i f a x  had loaned 
p i e c e s  of  equ ipment  b e f o r e .  Moreover ,  a n d  p e r h a p s  most  
i m p o r t a n t l y ,  S c o t t  & J o b a l i a  had l e n t  H a l i f a x  p i e c e s  of  
equ ipment  b e f o r e  (R-655). Given t h i s  r e l a t i o n s h i p ,  it is 
more than  a reasonable  conc lus ion  t h a t  t h e  two e n t i t i e s ,  as  
t h e  need a r o s e ,  c l e a r l y  considered each o t h e r ' s  equipment a s  
t h a t  of t h e i r  own. I n  f a c t ,  one might cons ide r  t h a t  t h e r e  
e x i s t e d  a m u t u a l  s t a n d i n g  ag reemen t  s u c h  t h a t  S c o t t  & 
J o b a l i a ' s  promise t o  lend H a l i f a x  equipment  s e r v e d  a s  t h e  
"va luab le  cons ide ra t ion"  required i n  Jackson, supra. 

9 



CONCLUSION 

The c o n f l i c t  t o  be reso lved  e x i s t s  because one d i s t r i c t  

c o u r t  r e q u i r e s  t h e  existence of a lease be fo re  a l lowing t h e  

owner o f  a d a n g e r o u s  i n s t r u m e n t a l i t y  t o  sha re  s t a t u t o r y  

i m m u n i t y  w i t h  t h e  employe r ,  and a n o t h e r  d i s t r i c t  c o u r t  

c o n s i d e r s  t h e  need f o r  a lease immaterial. Because t h e  F i f t h  

Di s t r i c t  Court of Appeal p rope r ly  determined t h a t  t h e  g e n e r a l  

p u b l i c  r e m a i n s  p r o t e c t e d  r e g a r d l e s s  o f  w h e t h e r  t h e  

i n s t r u m e n t a l i t y  is  leased o r  loaned,  i t s  d e c i s i o n  should be 

approved. 

Respec t fu l ly  submi t ted ,  

HAAS, BOEHM, BROWN, RIGDON,  
SEACREST & FIJCHER, P.A. 
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