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STATEMENT OF THE FACTS AND CASE 

T h e  P e t i t i o n e r ,  t h e  F l o r i d a  P a t i e n t ' s  Compensa t ion  Fund 

( h e r e i n a f t e r  r e f e r r e d  t o  a s  t h e  "Fund"), and t h e  R e s p o n d e n t s  

were c o- d e f e n d a n t s  i n  a m e d i c a l  malpractice a c t i o n  brought  

a g a i n s t  a s u r g e o n ,  h i s  P.A.,  a p a t h o l o g i s t  a n d  t h e i r  

i n s u r e r s  a l l e g i n g  u n n e c e s s a r y  s u r g e r y  o n  a c c o u n t  o f  a 

m i s d i a g n o s i s  of t i s s u e  o b t a i n e d  from a p a t i e n t ' s  p a n c r e a s .  

The  i n s u r e r s  f o r  t h e  pa tho log i s t ,  i n c l u d i n g  t h e  Fund, w h i c h  

h a d  t h e  r o l e  o f  a n  e x c e s s  i n s u r a n c e  c a r r i e r  f o r  t h e  

p a t h o l o g i s t ,  s e t t l e d  t h e  e n t i r e  case  w i t h  t h e  o r i g i n a l  

p l a i n t i f f s  by m e a n s  of a p r o m i s s o r y  n o t e ,  r e l e a s e  a n d  

s t i p u l a t i o n  f o r  d i s m i s s a l  w i t h  p r e j u d i c e  (Appendix ,  E x h i b i t s  

I I A I I ,  I l B I l  a n d  "C" r e s p e c t i v e l y )  a n d  t h e n  f i l e d  s u i t  a g a i n s t  

t h e  R e s p o n d e n t s  f o r  c o n t r i b u t i o n .  

T h i s  f i r s t  l a w s u i t  was d i s m i s s e d  by t h e  t r i a l  c o u r t  and  

u p h e l d  by t h e  F o u r t h  D i s t r i c t ,  o n  t h e  b a s i s  t h a t  t h e  Fund ,  

a l t h o u g h  it had g i v e n  a p r o m i s s o r y  n o t e  f o r  t h e  s e t t l e m e n t  

a m o u n t ,  h a d  n o t  p a i d  o f f  t h e  p r o m i s s o r y  n o t e  a t  t h e  t i m e  

t h e  f i r s t  l a w s u i t  was f i l e d  a g a i n s t  t h e  R e s p o n d e n t s  a n d  

the re fo re  had f a i l e d  t o  comply w i t h  t h e  payment  r e q u i r e m e n t  

o f  S e c t i o n  7 6 8 . 3 1 ( 4 ) ( d ) ( 2 ) ,  F l o r i d a  S t a t u t e s .  T h a t  s e c t i o n  

r e q u i r e s  t h e  p a y m e n t  of a s e t t l e m e n t  w i t h  t h e  o r i g i n a l  

p l a i n t i f f  w i t h i n  a y e a r  of t h e  s e t t l e m e n t  w i t h  t h e  o r i g i n a l  

p l a i n t i f f .  F l o r i d a  P a t i e n t ' s  Compensa t ion  Fund v. S t .  P a u l  

F i r e  and M a r i n e  I n s u r a n c e  Company, 483 So.2d 770  ( F l a .  4 t h  

D C A  1 9 8 6 ) ,  pe t .  f o r  r e v .  d e n i e d ,  4 8 3  So.2d 1 1 5 0  ( F l a .  1 9 8 6 ) .  
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0 
D u r i n g  t h e  pendency  of t h e  f i r s t  appeal t o  t h e  F o u r t h  

D i s t r i c t  C o u r t  o f  Appeal,  t h e  Fund p a i d  t h e  s e t t l e m e n t  

a m o u n t  i n  c a s h  a n d  f i l e d  a s e c o n d  l a w s u i t  a g a i n s t  t h e  

Responden t s  s e t t i n g  f o r t h  c la ims  fo r  c o n t r i b u t i o n ,  e q u i t a b l e  

s u b r o g a t i o n  a n d  e q u i t a b l e  a s s i g n m e n t  ( A p p e n d i x ,  E x h i b i t  

"E"). The t r i a l  cour t  a g a i n  d i s m i s s e d  t h e  Fund 's  l a w s u i t ,  

t h i s  t i m e  based  u p o n  t h e  d o c t r i n e  of r e s  j u d i c a t a .  T h i s  

s econd  d i s m i s s a l  w a s  appealed t o  t h e  F o u r t h  D i s t r i c t  C o u r t  

o f  Appeal  w h i c h  u p h e l d  t h e  s e c o n d  d i s m i s s a l  i n  a n  O p i n i o n  

d a t e d  December 14, 1 9 8 8  ( A p p e n d i x ,  E x h i b i t  " D " ) .  T h e  Fund  

f i l e d  a t i m e l y  Mot ion  f o r  R e h e a r i n g  w h i c h  was d e n i e d  by t h e  

F o u r t h  D i s t r i c t  o n  J a n u a r y  2 0 ,  1 9 8 9 .  T h e  Fund t h e n  f i l e d  a 

t i m e l y  N o t i c e  t o  I n v o k e  D i s c r e t i o n a r y  J u r i s d i c t i o n  

r e q u e s t i n g  t h a t  t h i s  C o u r t  r e v i e w  t h e  d e c i s i o n  o f  t h e  

F o u r t h  D i s t r i c t  C o u r t  of Appeal b e c a u s e  of c o n f l i c t  b e t w e e n  

t h a t  d e c i s i o n  a n d  d e c i s i o n s  of  o t h e r  D i s t r i c t  C o u r t s  o f  

Appeal and t h i s  C o u r t  a c c e p t e d  j u r i s d i c t i o n  on May 1 5 ,  1989. 
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SUMMARY OF ARGUMENT 

T h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal i n  i t s  O p i n i o n  

below u p h e l d  t h e  d i s m i s s a l  o f  t h i s  s e c o n d  l a w s u i t  by t h e  

F l o r i d a  P a t i e n t ' s  Compensa t ion  Fund based  upon t h e  d o c t r i n e  

of res j u d i c a t a .  T h a t  Op in ion  r e l i e s  on two basic  premises: 

1) T h a t  t h e  c a u s e  of a c t i o n  i n  t h e  s econd  l a w s u i t  i s  

t h e  same a s  t h e  cause  of a c t i o n  i n  t h e  f i r s t  l a w s u i t ,  a n d  i s  

t h e  same as  a n  a c t i o n  f o r  i ndemni ty ;  and  

2) T h a t  t h e  c i r c u m s t a n c e s  u n d e r l y i n g  t h e  t w o  l a w -  

s u i t s  are t h e  same. 

B o t h  of  t h e s e  p remises  a r e  f a l s e ,  t h e  d o c t r i n e  of r e s  

j u d i c a t a  d o e s  n o t  a p p l y  a n d  t h e  Fund s h o u l d  be e n t i t l e d  t o  

p u r s u e  a n  a c t i o n  f o r  e q u i t a b l e  s u b r o g a t i o n  a g a i n s t  t h e  

Respondents .  
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ARGUMENT 

THE FOURTH DISTRICT COURT OF APPEAL ERRED I N  
UPHOLDING THE D I S M I S S A L  OF THIS CAUSE BASED 
UPON THE DOCTINE OF R E S  J U D I C A T A .  

The d e c i s i o n  of  t h e  F o u r t h  D i s t r i c t  C o u r t  of  Appeal 

t o  u p h o l d  t h e  d i s m i s s a l  of t h e  F u n d ' s  s u i t  b a s e d  o n  t h e  

d o c t r i n e  of res j u d i c a t a  i s  f o u n d e d  o n  two major f a l l a c i e s :  

1. T h a t  a t  t h e  t i m e  of t h e  s e c o n d  l a w  s u i t ,  t h e  

c i r c u m s t a n c e s  were t h e  same as  a t  t h e  t i m e  of t h e  f i r s t  law 

s u i t ;  a n d  

2. T h a t  a n  a c t i o n  f o r  e q u i t a b l e  s u b r o g a t i o n  i s  t h e  

same as  a n  a c t i o n  fo r  i n d e m n i t y .  

On page  3 o f  i t s  O p i n i o n  ( A p p e n d i x ,  E x h i b i t  "D",  page 

3 ) ,  t h e  F o u r t h  D i s t r i c t  C o u r t  of  Appeal c o n t i n u e s  i t s  

O p i n i o n  w i t h  t h e  f o l l o w i n g  s t a t e m e n t :  

T h e r e  r e m a i n s  f o r  d i s c u s s i o n  t h e  q u e s t i o n  o f  
w h e t h e r  a s u i t  p r e d i c a t e d  o n  c o n t r i b u t i o n  w o u l d  
bar  a s u b s e q u e n t  s u i t ,  b e t w e e n  t h e  same p a r t i e s ,  
i n v o l v i n g  t h e  same c i r c u m s t a n c e s ,  b a s e d  o n  e i t h e r  
s u b r o g a t i o n ,  e q u i t a b l e  a s s i g n m e n t  or both.  

I t  is  c lear  t h a t  a t  t h e  t i m e  of t h e  s e c o n d  l a w s u i t  w h i c h  is 

now before t h i s  C o u r t ,  t h e  c i r c u m s t a n c e s  were n o t  t h e  same 

a s  a t  t h e  t i m e  of t h e  f i r s t  l a w s u i t  b e c a u s e  p a y m e n t  i n  cash  

h a d  b e e n  made t o  t h e  o r i g i n a l  p l a i n t i f f s ,  whereas  a t  t h e  

t i m e  of  t h e  f i r s t  l a w s u i t  o n l y  a p r o m i s s o r y  n o t e  had  b e e n  

g i v e n  t o  t h e  o r i g i n a l  p l a i n t i f f s .  I n  f o o t n o t e  1. t o  i t s  

O p i n i o n ,  t h e  F o u r t h  D i s t r i c t  a c k n o w l e d g e d  t h a t  t h e  n o t e  was 

p a i d  p r i o r  t o  t h e  s e c o n d  l a w s u i t  ( A p p e n d i x ,  E x h i b i t  "D" ,  

page 2 ) ,  b u t  t h e n  appeared  t o  i g n o r e  t h i s  f a c t .  
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T h e  t r i a l  c o u r t  a n d  t h e  F o u r t h  D i s t r i c t  r u l e d  a s  t h e y  

d i d  i n  t h e  f i r s t  l a w  s u i t  b e c a u s e  t h e y  s a i d  t h i s  

c i r c u m s t a n c e  h a d  n o t  o c c u r r e d  - -  t h e  p a y m e n t  o f  t h e  

s e t t l e m e n t  a m o u n t  i n  cash -- a n d  t h i s  was t h e  f o u n d a t i o n  of  

t h e i r  r u l i n g s .  

I t  is i n c o n g r u o u s  for  t h e  F o u r t h  D i s t r i c t  i n  t h e  f i r s t  

l a w s u i t  t o  r u l e  a g a i n s t  t h e  Fund b e c a u s e  it s a i d  p a y m e n t  i n  

cash  had  n o t  b e e n  made, b u t  t h e n  u p h o l d  t h e  d i s m i s s a l  of  t h e  

s e c o n d  l a w s u i t  o n  t h e  bas i s  t h a t  t h e  c i r c u m s t a n c e s  were t h e  

same -- e v e n  t h o u g h  a t  t h e  t i m e  of  t h e  s e c o n d  l aw  s u i t  

a c t u a l  p a y m e n t  i n  cash  h a d  b e e n  made. T h e  F o u r t h  D i s t r i c t  

i s  t h u s  s a y i n g  i n  i t s  O p i n i o n  t h a t  t h e  p a y m e n t  i n  cash  of 

t h e  s e t t l e m e n t  a m o u n t  i s  of  n o  c o n s e q u e n c e ,  whereas  t h e  

a b s e n c e  of t h i s  f a c t  o r  c i r c u m s t a n c e  was t h e  b a s i s  f o r  t h e  

d i smissa l  of t h e  f i r s t  s u i t .  

T h i s  p a y m e n t  i n  c a s h  was n e c e s s a r y  b e f o r e  t h e  F u n d  

c o u l d  b r i n g  a n  a c t i o n  f o r  e q u i t a b l e  s u b r o g a t i o n  s i n c e  t h e  

r i g h t  t o  s u b r o g a t i o n  d o e s  n o t  a r i s e  u n t i l  t h e  e n t i r e  o b l i -  

g a t i o n  i s  s a t i s f i e d  a n d  p a i d  i n  f u l l .  C l e a r y  B r o t h e r s  

C o n s t r u c t i o n  C o .  v. Upper K e y s  M a r i n e  C o n s t r u c t i o n ,  I n c . ,  

5 2 6  S o . 2 d  1 1 6  ( F l a .  3d DCA 1 9 8 8 ) ;  M u n s o n  & A s s o c i a t e s  v. 

Doctors Mercy Hosp., 4 5 8  S o . 2 d  789 ( F l a .  5 t h  DCA 1 9 8 4 ) .  
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S i n c e  t h e  c i r c u m s t a n c e s  be tween  t h e  two l a w s u i t s  were 

n o t  t h e  same, res j u d i c a t a  would n o t  a p p l y .  

M o r e o v e r ,  r e s  j u d i c a t a  e x t e n d s  o n l y  t o  t h e  
f a c t s  and c o n d i t i o n s  as  t h e y  e x i s t e d  a t  t h e  t i m e  
t h e  i s s u e s  i n  t h e  f i r s t  a c t i o n  a c c r u e d .  When 
o t h e r  f a c t s  o r  c o n d i t i o n s  i n t e r v e n e  b e f o r e  t h e  
s e c o n d  s u i t ,  f u r n i s h i n g  a new b a s i s  f o r  t h e  
c laims of t h e  r e s p e c t i v e  pa r t i e s ,  t h e  i s s u e s  a r e  
no  l o n g e r  t h e  same and t h e  former judgmen t  c a n n o t  
be a s s e r t e d  t o  bar  t h e  s e c o n d  a c t i o n .  [ c i t e  
o m i t e d ]  Markel  v. D i z n e y ,  534 So.2d 1205, 1207 
( F l a .  5 t h  DCA 1988) .  

T h e r e f o r e ,  t h i s  s e c o n d  l a w s u i t  i s  n o t  a n  a t t e m p t  t o  s e c u r e  

r e l i e f  o n  t h e  same f a c t s  u n d e r  a d i f f e r e n t  l e g a l  t h e o r y  a s  

m a i n t a i n e d  by t h e  F o u r t h  D i s t r i c t  on page 5 of i t s  Op in ion .  

See F a i r c l o t h  v. Garam, 525 So.2d 474 ( F l a .  5 t h  DCA 1 9 8 8 ) .  

F o l l o w i n g  t h i s  f i r s t  u n d e r l y i n g  f a l l a c y  i n  i t s  O p i n i o n ,  

t h e  F o u r t h  D i s t r i c t  on page 3 of i t s  Op in ion ,  and  c o n t i n u i n g  

on  t h r o u g h  p a g e  5 of i t s  O p i n i o n ,  p o s t u l a t e s  t h a t  s i n c e  one  

of two j o i n t  t o r t f e a s o r s  c a n n o t  have  c o n t r i b u t i o n  from t h e  

o the r  e x c e p t  p u r s u a n t  t o  t h e  c o n t r i b u t i o n  s t a t u t e  w h i c h  t h e  

Fund f a i l e d  t o  s a t i s f y ,  a n d  t h a t  s i n c e  a j o i n t  t o r t f e a s o r  

c a n n o t  have  i n d e m n i t y  from a n o t h e r  j o i n t  t o r t f e a so r  and t h a t  

s i n c e  i n  i t s  f i n a l  a n a l y s i s  s u b r o g a t i o n  i s  t h e  same a s  

i n d e m n i t y ,  t h e n  t h e  F u n d  c a n  n e i t h e r  p u r s u e  i n d e m n i t y  n o r  

s u b r o g a t i o n .  

T h e r e  a r e  two  major  t h i n g s  w r o n g  w i t h  t h e  F o u r t h  

D i s t r i c t ’ s  a n a l y s i s .  T h e  f i r s t  i s  t h a t  t h e  Fund  i s  n o t  

b a r r e d  f rom b r i n g i n g  a n  a c t i o n  f o r  e q u i t a b l e  s u b r o g a t i o n  
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j u s t  b e c a u s e  a n  a c t i o n  f o r  c o n t r i b u t i o n  o r  i n d e m n i t y ,  o r  

b o t h ,  i s  n o t  p o s s i b l e .  I t  is t r u e  t h a t  i f  t h e  Fund  was a 

j o i n t  t o r t f e a so r  w i t h  t h e  Responden t s ,  it c o u l d  n o t  b r i n g  a n  

a c t i o n  f o r  c o n t r i b u t i o n  u n d e r  t h e  c o n t r i b u t i o n  s t a t u t e  

b e c a u s e  t h i s  w a s  d e c i d e d  i n  t h e  f i r s t  l a w  s u i t ,  n o r  a n  

a c t i o n  f o r  i n d e m n i t y  b e c a u s e  a s  a n  a c t i v e  t o r t f e a s o r  i t  

c o u l d  n o t  p u r s u e  i n d e m n i t y .  

H o w e v e r ,  t h e r e  a r e  many d e c i s i o n s  of o t h e r  D i s t r i c t  

C o u r t s  of Appeal and  of t h i s  C o u r t  w h i c h  s u p p o r t  t h e  Fund 's  

p o s i t i o n  t h a t  i t  c a n  b r i n g  a n  a c t i o n  f o r  e q u i t a b l e  

s u b r o g a t i o n  a g a i n s t  t h e  R e s p o n d e n t s  e v e n  i f  t h e  r e m e d y  o f  

c o n t r i b u t i o n  and t h e  remedy of i n d e m n i t y  a re  n o t  a v a i l a b l e  

t o  t h e  Fund. J o n e s  v. W i l l i a m s  S t e e l  I n d u s t r i e s ,  I n c . ,  4 6 0  

So.2d 1 0 0 4  ( F l a .  5 t h  D C A  1 9 8 4 ) ,  r e v .  d e n i e d ,  4 6 7  So.2d 1 0 0 0  

( F l a .  1 9 8 5 )  ( r e m e d y  of e q u i t a b l e  s u b r o g a t i o n  was a v a i l a b l e  

e v e n  t hough  a n  a c t i o n  f o r  c o n t r i b u t i o n  was b a r r e d  u n d e r  t h e  

U n i f o r m  C o n t r i b u t i o n  Among T o r t f e a s o r ' s  A c t ) ;  West 

A m e r i c a n  I n s u r a n c e  Co. v. Y e l l o w  Cab Co .  o f  O r l a n d o ,  I n c . ,  

4 9 5  So.2d 204  ( F l a .  5 t h  DCA 1 9 8 6 ) ( a n  a l l e g e d  t o r t f e a s o r  

c o u l d  r e c o v e r  based on t h e  t h e o r y  of e q u i t a b l e  s u b r o g a t i o n  

e v e n  w h e r e  s t a t u t o r y  c o n t r i b u t i o n  w o u l d  n o t  l i e ) ;  Kala 

I n v e s t m e n t s ,  I n c .  v. S k l a r ,  5 3 8  So.2d 9 0 9  ( F l a .  3d  D C A  1 9 8 9 )  

( e q u i t a b l e  s u b r o g a t i o n  is a v a i l a b l e  t o  one  d e f e n d a n t  a g a i n s t  

o the r  c o- d e f e n d a n t s  e v e n  t hough  c o n t r i b u t i o n  and  i n d e m n i t y  
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were not available); McKenzie Tank Lines, Inc. v. Empire Gas 

Corp., 538 So.2d 482 (Fla. 1st DCA, 1989) (equitable 

subrogation was applicable even though remedy of 

contribution failed); City of Lauderdale Lakes v. 

Underwriters at Lloyds, 373 So.2d 944 (Fla. 4th DCA 1979) 

and Underwriters at Lloyds v. City of Lauderdale Lakes, 382 

So.2d 702 (Fla. 1980)(an active tortfeasor could seek 

recovery for that portion of the plaintiff's injuries 

directly attributable to the negligence of another by way 

of subrogation even though the same tortfeasor could not 

bring an action for indemnity against the other party). 

The other major problem with the analysis of the Fourth 

District is that it equates indemnity and subrogation 

(Appendix, Exhibit "D", page 4). These are distinctly 

different concepts, Cleary Brothers Construction Co. v. 

Upper Keys Marine Construction Co., Inc., supra, as are 

contribution and subrogation. West American Insurance Co. 

v. Yellow Cab Co. of Orlando, Inc., supra; Jones v. Williams 

Steel Industries, Inc., supra. 

As a result of equating the two concepts, the Fourth 

District compounds its defective analysis of why the Fund 

cannot pursue subrogation when contribution and indemnity 

are not a possibility, i.e. if the concepts are the same and 

you cannot bring the latter, you also cannot bring the 

former. 
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Since this action for equitable subrogation is not the 

same as the earlier suit for statutory contribution and is 

based on different facts, res judicata will not apply. 

Faircloth v. Garam, 525 So.2d at p. 476. 
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CONCLUSION 

In conclusion, this action for equitable subrogation is 

not the same as the earlier action for contribution and is 

based on different facts. It is, therefore, not barred by 

the doctrine of res judicata and is actionable even if 

contribution and indemnity are not available. 

The decision of the Fourth District below is in 

conflict with decisions of the First, Third and Fifth 

District Courts of Appeal and should be reversed with the 

Fund being permitted to pursue equitable subrogation against 

the Respondents. 

-10- 



I H E R E B Y  CERTIFY t h a t  a t r u e  a n d  c o r r e c t  c o p y  of t h e  

f o r e g o i n g  PETITIONER'S BRIEF ON MERITS h a s  been f u r n i s h e d  b y  

U. S. Mail  t o  R i c h a r d  V. N e i l l ,  J r . ,  E s q . ,  P o s t  O f f i c e  B o x  

1 2 7 0 ,  F o r t  P i e r c e ,  F l o r i d a  3 3 4 5 4  a n d  J a c k  S c a r o l a ,  E s q . ,  

P o s t  O f f i c e  Drawer  3 6 2 6 ,  West P a l m  B e a c h ,  F l o r i d a  3 3 4 0 2 ,  

t h i s  9 t h  d a y  o f  J u n e ,  1 9 8 9 .  

S a m u e l  R.  Neel, I11 
PANZA, MAURER, MAYNARD, PLATOW & NEEL 
2 1 5  S o u t h  Monroe S t r e e t ,  S u i t e  3 2 0  
T a l l a h a s s e e ,  F l o r i d a  3 2 3 0 1  
( 9 0 4 )  681- 0980 

F l a .  B a r  N o .  0 1 4 5 3 1 0  

A t t o r n e y  f o r  P e t i t i o n e r / F l o r i d a  
P a t i e n t ' s  C o m p e n s a t i o n  Fund  
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