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PRELIMINARY STATEMENT 

Respondent,  VERNON MESSIER, was t h e  Defendant  and 

Appe l l ee  i n  t h e  matter of Evans v. S t a t e ,  537 So.2d 639 (F la .  2d 

DCA 1988)  , wherein cer ta in  q u e s t i o n s  were c e r t i f i e d  a s  a r e s u l t  of 

t h e  Second D i s t r i c t ' s  a f f i r m a n c e  of t h e  t r i a l  c o u r t ' s  g r a n t i n g  of 

Respondent ' s  Motion t o  D i s m i s s .  The Second Dis t r ic t  c e r t i f i e d  t h e  

i d e n t i c a l  q u e s t i o n  c e r t i f i e d  by t h e  F o u r t h  D i s t r i c t  i n  Hunter V. 

S t a t e ,  531 So.2d 239 (F la .  4 t h  DCA 1988)  Case No. 73,320 (F la . ,  

O r a l  Argument Scheduled J u n e  8 ,  1 9 8 9 ) .  Respondent Messier would 

s u p p l y  t h e  fo l lowing  a d d i t i o n a l  f a c t s  t o  t h o s e  s u p p l i e d  by 

P e t i t i o n e r :  
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STATEMENT OF THE CASE 

Vernon Messier, M a r k  Evans,  and Rebecca Peacock were 

cha rged  by an I n f o r m a t i o n  w i t h  one c o u n t  of c o n s p i r a c y  t o  t r a f f i c  

i n  c o c a i n e  and one c o u n t  of t r a f f i c k i n g  i n  c o c a i n e  ( R 2 2 - 2 4 ) .  

Respondent Messier was charged  w i t h  a n  a d d i t i o n a l  c o u n t  of 

p o s s e s s i o n  of c o c a i n e  (R23-24). 

On J a n u a r y  2 1 ,  1988,  Respondent Messier f i l e d  a Motion 

t o  D i s m i s s  under F l o r i d a  R u l e s  of C r i m i n a l  P rocedure  3 .190(c)  ( 4 )  

(R47-49) . The  S t a t e  f i l e d  a T r a v e r s e  t o  s a i d  motion on J a n u a r y  2 2 ,  

1988 (R50-57). On J a n u a r y  2 2 ,  1988,  t h e  t r i a l  c o u r t  den ied  

Respondent Messier's motion (R49).  

Respondent Evans f i l e d  a motion t o  d i s m i s s  p u r s u a n t  t o  

3 .190(b)  and (c) ( 4 )  on Februa ry  5,  1988 (R52-60). N o  T r a v e r s e  was 

f i l e d  by t h e  S ta te  w i t h  r e g a r d  t o  t h i s  motion. On Februa ry  9,  

1988,  Judge  Pendino g r a n t e d  Respondent Evans'  motion t o  d i s m i s s  

(R209-249). Respondent Messier t h e n  f i l e d  a second motion t o  

d i s m i s s  p u r s u a n t  t o  F l o r i d a  R u l e s  of C r i m i n a l  P rocedure  3.190 ( b )  

(R191-196). The  S t a t e  d i d  n o t  t r a v e r s e  t h i s  second motion. On 

Februa ry  1 9 ,  1988,  Judge  Pendino g r a n t e d  Respondent Messier's 

motion t o  d i s m i s s  (R265).  The t r i a l  c o u r t  f u r t h e r  g r a n t e d  a n  

unopposed motion t o  d i s m i s s  f i l e d  by Peacock (R237-244) 

An a p p e a l  t o  t h e  Second Di s t r i c t  fo l lowed .  The  Second 

D i s t r i c t  a f f i r m e d  t h e  t r i a l  c o u r t ' s  r u l i n g ,  and by r e f e r e n c e  t o  

Hunter V .  S t a t e  , 531 So.2d 239 ( F l a .  4 t h  DCA 1 9 8 8 ) ,  c e r t i f i e d  t h e  

f o l l o w i n g  two q u e s t i o n s  t o  t h i s  c o u r t ,  t o  w i t :  

(1) Does an  agreement  whereby a c o n v i c t e d  drug  
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t r a f f i c k e r  w i l l  r e c e i v e  a s u b s t a n t i a l l y  r educed  
s e n t e n c e  i n  exchange  f o r  s e t t i n g  up  new d r u g  
d e a l s  and t e s t i f y i n g  f o r  t h e  S t a t e  v i o l a t e  t h e  
h o l d i n g  i n  S t a t e  v .  G l o s s e n ,  462 So.2d 1 0 8 2 ,  
1 0 8 5  (F la .  1 9 8 5 ) ?  

( 2 )  Assuming t h e  e x i s t e n c e  of a d u e  p r o c e s s  
v i o l a t i o n  under  G l o s s e n  I d o e s  W e n  s h o l d i n g  
e x t e n d  t o  a c o - d e f e n d a n t  who was n o t  t h e  d i r e c t  
t a r g e t  o f  t h e  g o v e r n m e n t ' s  a g e n t ?  
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STATEMENT OF THE FACTS 

Whi le  Marcia Kennedy was i n  j a i l  on f i v e  f e l o n y  c h a r g e s  

a r i s i n g  f rom p o s s e s s i o n  and c o n s p i r a c y  t o  t r a f f i c  i n  c o c a i n e  s h e  

was approached  by D e t e c t i v e  Ronald J. Lamb. D e t e c t i v e  Lamb was t h e  

case a g e n t  i n  Kennedy ' s  case (R66-67).  Lamb t o l d  Kennedy i f  s h e  

c o o p e r a t e d  w i t h  him, h e  would assist h e r  i n  r e c e i v i n g  a l i g h t e r  

s e n t e n c e .  I f  s h e  d i d  n o t  cooperate by p r o v i d i n g  s u b s t a n t i a l  

a s s i s t a n c e ,  s h e  would r ema in  i n  p r i s o n  f o r  a t  l e a s t  t h e  t h r e e - y e a r  

minimum/mandatory p e r i o d  r e q u i r e d  unde r  t h e  t r a f f i c k i n g  s t a t u t e  

(RlO9-110).  

A s  a d i r e c t  r e s u l t  of h e r  c o n t a c t s  w i t h  Lamb, Kennedy 

s i g n e d  a s u b s t a n t i a l  a s s i s t a n c e  a g r e e m e n t  w i t h  t h e  S t a t e  A t t o r n e y ' s  

Of f i ce  (R116-117, 1 5 6 ) .  Kennedy t e s t i f i e d  a t  h e r  d e p o s i t i o n  t h a t  

i t  was h e r  u n d e r s t a n d i n g  t h a t  t h e  s u b s t a n t i a l  a s s i s t a n c e  ag reemen t  

s h e  had e n t e r e d  i n t o  r e q u i r e d  h e r  t o  t e s t i f y  a g a i n s t  t h o s e  s h e  made 

d e a l s  w i t h ,  i n c l u d i n g  t h e  Responden t s  (R116-117).  Kennedy 

u n d e r s t o o d  t h a t  i f  s h e  f a i l e d  t o  t e s t i f y  s h e  would g o  t o  j a i l  

(R117-118).  Kennedy t e s t i f i e d  s h e  f e l t  p r e s s u r e d  t o  set  up  t h e  

t r a n s a c t i o n  on which t h e  i n s t a n t  p r o s e c u t i o n  was based  (R109-110).  

Kennedy had a s s i s t e d  on two p r e v i o u s  cases, b u t  t h i s  was s t i l l  n o t  

enough (R142-143).  Lamb t o l d  Kennedy s h e  would need t o  m a k e  

a n o t h e r  case i n v o l v i n g  a t  l eas t  a n  ounce  of c o c a i n e  b e f o r e  h e  would 

he lp  h e r  (R120, 1 4 3 ,  1 4 9 ,  1 6 2 ,  1 8 0 ) .  I f  s h e  f a i l e d  t o  b r i n g  i n  a 

t h i r d  case, Lamb would n o t  h e l p  h e r  (R120-121, 1 6 2 ) .  
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Kennedy t e s t i f i e d  t h a t  because  of t h e  t h ree -yea r  

minimum/mandatory s e n t e n c e  s h e  f a c e d ,  s h e  was s c a r e d  (R110-111) . 
But f o r  t h e  p r e s s u r e  a p p l i e d  by law enforcement ,  s h e  would n o t  have 

c o n t a c t e d  Respondent Evans (R94, 96, 108,  110-111, 116,  1 1 8 ) .  Had 

i t  n o t  been f o r  D e t e c t i v e  Lamb and t h e  p r e s s u r e  of l a w  enforcement  

t h e  drug  t r a n s a c t i o n  would n o t  have occur red  (R94, 110). 

Following Kennedy's a s s i s t a n c e  i n  t h e  i n s t a n t  case, 

D e t e c t i v e  Lamb d i d  i n t e r c e d e  on he r  b e h a l f  and recommend s h e  be 

c r e d i t e d  w i t h  having provided  s u b s t a n t i a l  a s s i s t a n c e  (R109-110). 

On t h e  d a t e  i n  q u e s t i o n ,  Respondent Evans and Peacock 

a r r i v e d  a t  Kennedy's house a t  around 5:55 p.m.  Evans and Peacock 

w e n t  t o  Kennedy's apa r tmen t .  T h e r e  was no c o n t a c t  between Peacock, 

Respondent Evans o r  Respondent Messier b e f o r e  Peacock and 

Respondent Evans went t o  Kennedy's apa r tmen t  (R165-166). 

Respondent Messier's name was n o t  mentioned d u r i n g  t h e  t r a n s a c t i o n  

(R169).  Kennedy d i d  n o t  know Respondent Messier and d i d  n o t  know 

t h a t  h e  was o u t s i d e  (R78, 133, 1 6 9 ) .  A f t e r  t h e  s a l e ,  a s  t h e  p o l i c e  

were moving i n  f o r  t h e  a r res t ,  Respondent Evans t h r e w  t h e  money 

ga ined  from t h e  sa le  i n t o  Respondent Messier's car (R49, 5 0 ) .  

Fol lowing h i s  a r r e s t ,  Respondent Evans s t a t e d  t o  S e r g e a n t  

M c A l l i s t e r  t h a t  Respondent Messier was p r e s e n t  because  t h e y  were 

on t h e i r  way t o  p l a y  d a r t s  (R49-50). Respondent Messier was 

unknown t o  D e t e c t i v e  Lamb o r  any law enforcement  (R171).  

' 
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SUMMARY OF THE ARGUMENT 

The f i r s t  c e r t i f i e d  q u e s t i o n  s h o u l d  b e  answered  i n  t h e  

a f f i r m a t i v e .  The r u l i n g  of Glossen appl ies  t o  t h e  i n s t a n t  case; 

however ,  two o t h e r  b a s e s  e x i s t  f o r  a f f i r m a n c e  of t h e  t r i a l  c o u r t ' s  

d i s m i s s a l  of t h e  c h a r g e s  a g a i n s t  Responden t  Messier. The S t a t e  h a s  

f a i l e d  t o  meet t h e  two-part o b j e c t i v e  t e s t  of e n t r a p m e n t  unde r  

Cruz ,  and e n t r a p m e n t  as a matter of l a w  e x i s t s .  S e c o n d l y ,  

Responden t  Messier's mere p r e s e n c e  a t  t h e  t r a n s a c t i o n  i s  

i n s u f f i c i e n t  t o  s u p p o r t  c o n t i n u e d  p r o s e c u t i o n .  

The second  c e r t i f i e d  q u e s t i o n  must  a l s o  be answered  i n  

t h e  a f f i r m a t i v e .  Both  t h i s  c o u r t ' s  p r i o r  r u l i n g s  i n  Cruz  and 

G l o s s e s  s u p p o r t  s u c h  a r e s u l t .  
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ARGUMENT 

ISSUE I 

DOES AN AGREEMENTWHEREBY ACONVICTED 
DRUG TRAFFICKER WILL RECEIVE A 
SUBSTANTIALLY REDUCED SENTENCE I N  
EXCHANGE FOR SETTING UP NEW DRUG 
DEALS AND TESTIFYING FOR THE STATE 
VIOLATE THE HOLDING I N  S t a t e  V. 
Glossen  , 462 So.2d 1082,  1084 (F la .  
1985) ? 

The c o u r t  h a s  a l r e a d y  r ecogn ized  t h a t  improper 

m o t i v a t i o n s  on t h e  p a r t  of law enforcement  o r  t h e i r  a g e n t s  because  

of t h e  p o s s i b i l i t y  of g r e a t  b e n e f i t s  may d e e p l y  a f f e c t  t h e  due 

p r o c e s s  r i g h t s  of t h o s e  f a c i n g  c r i m i n a l  p r o s e c u t i o n s .  I n  S t a t e  V. 

G l o s s e n  , 462 So.2d 1082,  1085 (F la .  19851, t h i s  c o u r t  h e l d  t h a t  

c o n s t i t u t i o n a l  due  p r o c e s s  s t a n d a r d s  w a r r a n t  d i s m i s s a l  by t h e  t r i a l  

c o u r t  of t h o s e  cases i n  which t h e  c o n f i d e n t i a l  i n fo rman t  s t a n d s  t o  

" g a i n  t h e  b e n e f i t  of reduced punishment c o n d i t i o n e d  on c o o p e r a t i o n  

and t e s t imony  i n  t h e  c r i m i n a l  p r o s e c u t i o n  when t h a t  t e s t imony  is 

c r i t i c a l  t o  a s u c c e s s f u l  p r o s e c u t i o n . "  The overwhelming danger  is 

t h e  a lmos t  c e r t a i n  p o t e n t i a l  f o r  abuse  by t h e  i n fo rman t ,  n o t  o n l y  

t o  m a k e  cases, b u t  t o  c o l o r  t e s t i f y ,  even t o  commit p e r j u r y ,  t o  

m a k e  t h e  case. 

I t  f l i e s  i n  t h e  f a c e  of r e a l i t y  t o  a rgue  t h a t  t h e  

c o n f i d e n t i a l  i n fo rman t  i n  t h i s  case, Marsha Kennedy, had any less 

i n c e n t i v e  t o  m a k e  cases o r  t e s t i f y  f a l s e l y  t h a n  t h a t  of t h e  

c o n f i d e n t i a l  i n fo rman t  i n  G l o s s a  . When t h e  Glossen  t e s t  is 

a p p l i e d  t o  t h e  f a c t s  a t  hand, t h e  p r o b a b i l i t y  f o r  abuse  is even 

more c h i l l i n g .  G lossen  f i r s t  se t  o u t  t o  a d d r e s s  t h e  problem of 
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t h e  i n fo rman t  making new cases. The  u s e  of t h e  i l l e g a l  s u b s t a n t i a l  

a s s i s t a n c e  agreement  and D e t e c t i v e  Lamb's s p e c i f i c  i n s t r u c t i o n s  t o  

Kennedy t h a t  s h e  must effectuate th ree  new c r i m i n a l  p r o s e c u t i o n s  

i n v o l v i n g  a t  l ea s t  an  ounce of c o c a i n e ,  t h a t  p r o v i s i o n  of G l o s s e s  

was u n e q u i v o c a l l y  v i o l a t e d .  

As borne  o u t  by t h e  f a c t s ,  Kennedy c l e a r l y  s tood  t o  g a i n  

t h e  b e n e f i t  of reduced punishment  because  of h e r  c o o p e r a t i o n .  

Kennedy w a s  f a c i n g  a t h r e e - y e a r  minimum/mandatory i n c a r c e r a t i v e  

s e n t e n c e  u n l e s s  s h e  c o o p e r a t e d .  A f t e r  h e r  a c t i v i t i e s ,  w h i c h  

r e s u l t e d  i n  t h e  b r i n g i n g  of c h a r g e s  i n  three cases, s h e  was 

c r e d i t e d  w i t h  s u b s t a n t i a l  assistance and r e c e i v e d  a s e n t e n c e  of two 

y e a r s  house a r r e s t  and p r o b a t i o n .  T h i s  i r r e s i s t i b l e  e n t i c e m e n t ,  

a "con t ingency  f e e  of cases" method of payment f o r  freedom, 

unden iab ly  creates w i t h i n  Kennedy t h e  p o t e n t i a l  f o r  abuse  which s o  

concerned t h i s  c o u r t  i n  Glossen .  

The  t e s t imony  of Marsha Kennedy is a c ruc ia l  component 

i n  t h e  S t a t e ' s  case a t  t r i a l ,  c o n t r a r y  t o  t h e  a s s e r t i o n  by 

P e t i t i o n e r  t h a t  i t  is n o t .  The  t e s t imony  of Kennedy is t h e  o n l y  

t e s t imony  r e g a r d i n g  t h e  a l l e g e d  p r e d i s p o s i t i o n  of any of t h e  

p a r t i e s  and t h e  o n l y  way f o r  t h e  S t a t e  t o  a t t e m p t  t o  e s t a b l i s h  t h a t  

t h e  p o l i c e  a c t i v i t y  had as i t s  end t h e  i n t e r r u p t i o n  of ongoing 

c r i m i n a l  a c t i v i t y .  Kennedy is a c r u c i a l  p a r t  of a s u c c e s s f u l  

p r o s e c u t i o n ;  h e r  t e s t imony  i s  c r i t i c a l  should  t h e  case proceed t o  

t r i a l .  Kennedy's i n c e n t i v e  t o  c o n t i n u e  t o  c o o p e r a t e  is f a r  from 

concluded .  P e t i t i o n e r  con tends  t h a t  Kennedy h a s  no i n c e n t i v e  t o  

c o n t i n u e  t o  co -ope ra t e  because  s h e  h a s  a l r e a d y  r e c e i v e d  h e r  reward 
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p r i o r  t o  t r i a l  t e s t imony .  T h i s  p r o p o s i t i o n  d o e s  n o t  w i t h s t a n d  

a n a l y s i s .  Kennedy t e s t i f i e d  t h a t  it was h e r  b e l i e f  t h a t  s h e  would 

be  r e q u i r e d  t o  t e s t i f y  a t  t r i a l  as p a r t  of he r  agreement  w i t h  t h e  

S t a t e .  Her f a i l u r e  t o  do  s o  would r e s u l t  i n  a v i o l a t i o n  of t h e  

s u b s t a n t i a l  a s s i s t a n c e  agreement  and cou ld  t h u s  r e s u l t  i n  a 

v i o l a t i o n  of h e r  community c o n t r o l  o r  p r o b a t i o n .  I t  is  e q u a l l y  

r i d i c u l o u s  t o  assume t h a t  shou ld  Kennedy t e s t i f y  i n  a manner w h i c h  

exone ra t ed  Respondents  t h e  S t a t e  would n o t  pu r sue  a v i o l a t i o n  

a g a i n s t  Kennedy's community c o n t r o l .  Kennedy h a s  t e s t i f i e d  a t  

d e p o s i t i o n  under o a t h ,  d u r i n g  w h i c h  t i m e  s h e  was on community 

c o n t r o l .  F a i l u r e  t o  t e s t i f y  i n  a manner c o n s i s t e n t  w i t h  

p r o s e c u t i o n  would s u b j e c t  h e r  t o  a v i o l a t i o n  of community c o n t r o l  

and l e n g t h y  s e n t e n c e .  A t  t r i a l ,  Kennedy is  committed t o  h e r  p r i o r  

t e s t imony  o r  s h e  faces a c h a r g e  of p e r j u r y .  A c h a r g e  of p e r j u r y  

would a l s o  r e su l t  i n  a v i o l a t i o n  of h e r  community con t ro l - - expos ing  

he r  t o  t h e  p e n a l t y  s h e  f aced  p r i o r  t o  h e r  employment as  a 

c o n f i d e n t i a l  i n fo rman t ,  i n  a d d i t i o n  t o  t h e  p e n a l t i e s  of p e r j u r y .  

0 

The H i l l s b o r o u g h  County S ta t e  A t t o r n e y ' s  O f f i c e  p e r m i t t e d  

in fo rman t  Kennedy t o  v i o l a t e  t h e  due  p r o c e s s  r i g h t s  of Respondents  

Messier and Evans by s a n c t i o n i n g  Kennedy's non-compliance w i t h  

s e c t i o n  893.135(3) , F l o r i d a  S t a t u t e s  (1988) .  The ho ld ing  i n  

Glossen coupled  w i t h  t h e  S t a t e ' s  clear v i o l a t i o n  of F l o r i d a  law 

g i v e s  t h i s  Cour t  ample b a s i s  f o r  s u s t a i n i n g  t h e  ho ld ing  of t h e  

Second Di s t r i c t .  However, Respondent Messier f e e l s  t h a t  i t  is 

a p p r o p r i a t e  t o  d i s c u s s  two a l t e r n a t i v e  b a s e s  f o r  a f f i r m a n c e  of t h e  

o r d e r  g r a n t i n g  Respondent Messier's motion t o  d i s m i s s .  
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Respondent Messier i s  e n t i t l e d  t o  d i s m i s s a l  when there 

is i n s u f f i c i e n t  ev idence  c o n t a i n e d  i n  t h e  r e c o r d  t o  e s t a b l i s h  more 

t h a n  h i s  p r e s e n c e  a t  t h e  s i t e  of t h e  t r a n s a c t i o n .  Respondent 

Messier a r r i v e d  i n  a s e p a r a t e  v e h i c l e  from t h a t  of Respondent Evans 

and Peacock. H e  d i d  n o t  l e a v e  h i s  au tomobi le  d u r i n g  t h e  

t r a n s a c t i o n  i n v o l v i n g  Respondent Evans,  Peacock,  and Lamb. H i s  

name was never  mentioned d u r i n g  t h e  c o u r s e  of t h e  n e g o t i a t i o n s .  

H e  was unknown t o  t h e  in fo rman t  Kennedy and t o  law enforcement .  

I n  f a c t ,  h i s  p r e s e n c e  on A u g u s t  27 was unexpected (R78, 133 ,  165- 

169)  . F u r t h e r ,  Respondent Evans made a p o s t  a r r e s t  s t a t e m e n t  t h a t  

Respondent Messier was p r e s e n t  because  t h e  g roup  was on i t s  way t o  

p l a y  d a r t s .  The r e c o r d  d o e s  c o n t a i n  some r e f e r e n c e  t o  Respondent 

Evans t o s s i n g  a bag c o n t a i n i n g  money i n t o  Respondent Messier's car 

as  h e  (Evans)  was abou t  t o  be a r r e s t e d ,  and a n  a l l e g e d  a s s e r t i o n  

by Respondent Messier t h a t  some money was h i s ;  however, b u t  t h e  

r e c o r d  is vague and u n c l e a r  as t o  w h a t  money ownership was c la imed 

o r  i f  Respondent Messier knew w h a t  t h e  o b j e c t  was t h a t  Respondent 

Evans threw i n  h i s  car .  

@ 

The mere p r e s e n c e  of a pe r son  where  a crime is be ing  

commit ted,  even coupled  w i t h  knowledge by t h e  accused t h a t  a crime 

is be ing  committed,  o r  t h e  mere a c q u i e s c e n c e  by t h e  accused i n  t h e  

c r i m i n a l  a c t i v i t y  of o t h e r s  is n o t  s u f f i c i e n t  t o  e s t a b l i s h  g u i l t .  

I n  , 526 So.2d 87, 88 (F la .  4 t h  DCA 1987)  

apDroved, 534 So.2d 393, 394 (F la .  1988)  , t h e  F o u r t h  D i s t r i c t  h e l d  

t h a t  t h e  d e f e n d a n t ' s  c o n v i c t i o n s  f o r  t r a f f i c k i n g  i n  c o c a i n e  and 

c o n s p i r a c y  t o  t r a f f i c  i n  c o c a i n e  were unsupported by t h e  ev idence  
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t h a t  t h e  d e f e n d a n t  was p r e s e n t  a t  t h e  s c e n e  of t h e  d r u g  

t r a n s a c t i o n ,  d i r e c t e d  t h e  u n d e r c o v e r  o f f i c e r ' s  a t t e n t i o n  toward a 

car ,  and s a id ,  " I t ' s  i n  t h e  w h i t e  c a r . . . o v e r  t h e r e . "  The o n l y  

c o n t a c t  be tween t h e  d e t e c t i v e  and t h e  d e f e n d a n t  o c c u r r e d  a t  t h e  

s u p e r m a r k e t  j u s t  p r i o r  t o  t h e  d e a l .  The d i s t r i c t  c o u r t  h e l d  t h a t  

t h e  t r i a l  c o u r t  s h o u l d  have  g r a n t e d  a judgment  of a c q u i t t a l  d u e  t o  

a n  a b s e n c e  of any  e v i d e n c e  t h a t  t h e  d e f e n d a n t  had p a r t i c i p a t e d  i n  

t h e  d i s c u s s i o n s  r e g a r d i n g  t h e  p u r c h a s e .  T h i s  c o u r t ,  w h i l e  

a d d r e s s i n g  a n o t h e r  i s s u e  p r e s e n t e d  i n  a c e r t i f i e d  q u e s t i o n ,  

approved  t h e  r e s u l t  r e a c h e d  by t h e  F o u r t h  D i s t r i c t .  C l e a r l y  

p r e s e n c e  c o u p l e d  w i t h  knowledge t h a t  a crime is o c c u r r i n g  is 

i n s u f f i c i e n t  t o  s u p p o r t  a c o n v i c t i o n .  I n  t h e  i n s t a n t  case t h e r e  

is  n o  more e v i d e n c e  l i n k i n g  Responden t  Messier t o  t h e  sa le  of 

c o c a i n e  which o c c u r r e d  be tween Kennedy, Lamb, and Responden t  Evans  

t h a n  t h a t  i n  P e n n i n a t o n  . The s o l e  r e f e r e n c e  i n  t h e  r e c o r d  t o  a n y  

i n v o l v e m e n t  of Respondent  Messier is a n  a l l e g e d  s t a t e m e n t  by 

Respondent  Messier c l a i m i n g  o w n e r s h i p  of a bag Evans  t o s s e d  i n  h i s  

car.  I t  is u n c l e a r  i f  Messier was aware of t h e  c o n t e n t s .  

0 

0 

I n  Corson  V .  S ta te ,  527 So.2d 928 (F la .  5 t h  DCA 19881 ,  

t h e  e v i d e n c e  p r e s e n t e d  was t h a t  t h e  d e f e n d a n t  d r o v e  t o  a spo t  where  

a p a s s e n g e r  s i t t i n g  i n  t h e  back s e a t  p u r c h a s e d  c o c a i n e .  The 

d i s t r i c t  c o u r t  h e l d  t h a t  t h e  t r i a l  c o u r t  s h o u l d  have  g r a n t e d  t h e  

d e f e n d a n t ' s  mo t ion  t o  d i s m i s s  a s  t h e  e v i d e n c e  was i n s u f f i c i e n t  t o  

s u p p o r t  a c o n v i c t i o n  f o r  p o s s e s s i o n  of c o c a i n e .  C o n s i s t e n t l y ,  t h e  

d i s t r i c t  c o u r t s  have  h e l d  t h a t  mere p r e s e n c e  o r  p r o x i m i t y  t o  a d r u g  

t r a n s a c t i o n  i s  i n s u f f i c i e n t  t o  s u p p o r t  a c o n v i c t i o n  f o r  t r a f f i c k i n g  
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i n  c o c a i n e .  B a n e  V .  S t a t e  , 536 So.2d 369 (F la .  5 t h  DCA 1988)  

( p r o x i m i t y  t o  d rug  t r a n s a c t i o n  i s  i n s u f f i c i e n t  t o  s u p p o r t  a 

c o n v i c t i o n  f o r  t r a f f i c k i n g  i n  c o c a i n e ) ;  W s  V .  S t a t e  501 S0.2d 

735 ( F l a .  3d DCA 1987) ( d i s m i s s a l  r e q u i r e d  where  t h e  d e f e n d a n t  was 

a passenge r  i n  a t r u c k  w h i c h  c o n t a i n e d ,  and u l t i m a t e l y  d e l i v e r e d ,  

c o c a i n e  and d e f e n d a n t  a r g u a b l y  had knowledge t h a t  c o c a i n e  was i n  

t h e  t r u c k ) ;  Pena V .  S t a t e  , 465 So.2d 1386 (F la .  2d DCA 1985)  (where  

Spanish-speaking  d e f e n d a n t  was i n  a house r e a d i n g  a paper  when a 

d rug  t r a n s a c t i o n  was scheduled  t o  occur  and d e f e n d a n t  accompanied 

t h e  co-defendants  t o  Clearwater. A t  t h e  s i t e  of t h e  t r a n s a c t i o n  

d e f e n d a n t  was s e a t e d  i n  t h e  back sea t  and nodded a f f i r m a t i v e l y  i n  

r e s p o n s e  t o  t h e  d e t e c t i v e s '  i n q u i r y  i f  t h e  c o c a i n e  was a l l  there.  

Cocaine  was r ecove red  near t h e  d e f e n d a n t )  ; PiSancro v. S t a t e  , 422 

So.2d 1 4  ( F l a .  4 t h  DCA 1982) r e v .  den ied  , 434 So.2d 887 (Fla .  

19831, (where  t h e  d e f e n d a n t  was p r e s e n t  d u r i n g  t h e  ac tua l  sa le  

d i s c u s s i o n s ,  counted  t h e  money, and p a r t i c i p a t e d  i n  d i s c u s s i o n s  f o r  

a f u t u r e  s a l e ) .  

An e q u a l l y  c o n s i s t e n t  r e su l t  is reached  when t h e  

d i s t r i c t  c o u r t s  have addres sed  w h e t h e r  p r o x i m i t y  is  s u f f i c i e n t  t o  

s u s t a i n  a c o n v i c t i o n  f o r  c o n s p i r a c y  t o  t r a f f i c  i n  c o c a i n e .  

I l l u s t r a t i n g  t h i s  p o i n t  is t h e  case of Velunza v. S t a t e ,  504 So.2d 

780 (Fla .  3d DCA 1987)  , where undercover  o f f i c e r s  and a 

c o n f i d e n t i a l  i n fo rman t  m e t  w i t h  s e v e r a l  co -de fendan t s ,  p o l i c e ,  and 

an  informant .  Later t h e y  a l l  went t o  a house t o  g e t  d r u g s  where 

t h e  d e f e n d a n t  was p r e s e n t .  The  d e f e n d a n t  p o i n t e d  t o  t h e  bag 

c o n t a i n i n g  t h e  d r u g s  and p rov ided  t h e  o f f i c e r s  w i t h  materials t o  
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t es t  t h e  d r u g s .  The d i s t r i c t  c o u r t  found t h i s  e v i d e n c e  

i n s u f f i c i e n t  t o  s u p p o r t  a c o n v i c t i o n  f o r  c o n s p i r a c y .  

I n  Voto v. S t a t e  , 509 So.2d 1291 ( F l a .  4 t h  DCA 19871, 

t h e  d e f e n d a n t  i n i t i a l l y  was p r e s e n t  a t  t h e  s i t e  f o r  a p r e a r r a n g e d  

sa le  t o  undercover  o f f i c e r s ,  l e f t ,  and r e t u r n e d  i n  a w h i t e  Buick. 

T h e  d e f e n d a n t  spoke t o  t h e  occupan t s  of t h e  Buick. A second car 

t h e n  p icked  t h e  d e f e n d a n t  up. Cocaine  was s u b s e q u e n t l y  found i n  

t h e  B u i c k .  The d i s t r i c t  c o u r t  he ld  t h a t  t h e  ev idence  was 

i n s u f f i c i e n t  t o  s u p p o r t  a c o n v i c t i o n  of c o n s p i r a c y .  

I n  t h e  i n s t a n t  case,  Respondent Messier d i d  n o t  

p a r t i c i p a t e  i n  any of t h e  p r e - s a l e  n e g o t i a t i o n s .  H e  d i d  n o t  

p a r t i c i p a t e  i n  t h e  t r a n s a c t i o n .  H i s  i d e n t i t y  was unknown t o  

Kennedy and Lamb. T h e r e  is no ev idence  on t h e  r e c o r d  w h i c h  t e n d s  

t o  show t h a t  Respondent Messier p a r t i c i p a t e d ,  a g r e e d ,  c o n s p i r e d ,  

o r  combined w i t h  Respondent Evans and Peacock t o  t r a f f i c  i n  

c o c a i n e .  

@ 

A t  t h e  i n c e p t i o n  of t h e  case, Rebecca Peacock was a l s o  

charged  i n  Count I and I1 (R23-25). The r e c o r d  r e f l e c t s  t h a t  

Peacock was p r e s e n t  w i t h  Respondent Evans w h i l e  Kennedy and Evans 

i n i t i a l l y  spoke a b o u t  p r o c u r i n g  one ounce of c o c a i n e  (R75-76) 

Peacock a r r i v e d  a t  Kennedy's apa r tmen t  w i t h  Evans and accompanied 

Evans i n t o  Kennedy's apa r tmen t  when t h e  t r a n s a c t i o n  was conducted 

(R166).  A f t e r  t h e  c o c a i n e  was unwrapped, Peacock p icked  up t h e  

c o c a i n e  and looked a t  i t ,  say ing  s h e  had never  s e e n  s o  much c o c a i n e  

b e f o r e  (R167).  Peacock sough t  d i s m i s s a l  of t h e  c h a r g e s  a g a i n s t  

h e r ,  a rgu ing  t h a t  h e r  mere p r e s e n c e  was n o t  s u f f i c i e n t  f o r  t h e  
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Sta te  t o  proceed a g a i n s t  h e r  (R237-244). The S t a t e  d i d  n o t  oppose 

t h e  motion and t h e  t r i a l  c o u r t  g r a n t e d  t h e  motion t o  d i s m i s s  

( R 2 4 4 ) .  The conduc t  of Respondent Messier was f a r  less t h a n  t h a t  

of Peacock. The  c h a r g e s  a g a i n s t  Respondent Messier are  c l e a r l y  

s u b j e c t  t o  d i s m i s s a l  and Respondent Messier is  c l e a r l y  e n t i t l e d  t o  

s u c h  d i s m i s s a l  when compared t o  Peacock. T h e  a c t i v i t i e s  of Peacock 

f a r  exceeded t h o s e  of Respondent Messier. 

Although P e t i t i o n e r  seeks t o  narrow rev iew of t h i s  case 

t o  o n l y  t h e  G lossen  q u e s t i o n ,  t h e  b r i e f  f i l e d  by t h e  S t a t e  i n  S t a t e  

v. Hunter , Case N o .  73,230 (F la .  Oral Argument Scheduled June  8,  

19891, and adopted by P e t i t i o n e r  does  n o t  s o  l i m i t  t h e  issues 

pp. 7 and Amend ix  2 b e f o r e  t h i s  c o u r t .  B r i e f  of P e t i t i o n e r  

pp. 13-15. T h u s ,  Respondent f e e l s  t h a t  i t  is  n e c e s s a r y  t o  a d d r e s s  

. .  

ent rapment  under r u z  V .  S t a t  8 465 So.2d 516 ( F l a .  1985)  as an  

@ a d d i t i o n a l  ground ' support ing ',ismissal. I n  Cruz ,  t h i s  c o u r t  

r ecogn ized  t h a t ,  a t  t i m e s ,  p o l i c e  a c t i v i t y  w i l l  i n d u c e  o t h e r s  who 

would n o t  o r d i n a r i l y  do  s o  t o  v i o l a t e  t h e  law. A t h r e s h o l d  t es t  

was e s t a b l i s h e d  t o  d e t e r m i n e  t h e  p a r a m e t e r s  of an  en t r apmen t  

d e f e n s e .  The c o u r t  m u s t  f i r s t  d e c i d e  a two-part  o b j e c t i v e  t e s t  t o  

d e t e r m i n e  w h e t h e r  o r  n o t  a d e f e n d a n t  was e n t r a p p e d  as a matter of 

law. I n  o r d e r  t o  d e f e a t  t h i s  o b j e c t i v e  t es t  of en t r apmen t ,  t h e  

p o l i c e  a c t i v i t y  i n  q u e s t i o n  m u s t  be  shown t o  (1) have as i t s  end 

t h e  i n t e r r u p t i o n  of a s p e c i f i c  ongoing c r i m i n a l  a c t i v i t y  and ( 2 )  

u s e  means r e a s o n a b l y  t a i l o r e d  t o  apprehend t h o s e  involved  i n  

c r i m i n a l  a c t i v i t y .  The  S t a t e  c a n n o t  show t h e  above t es t  h a s  been 

m e t  i n  t h e  i n s t a n t  case. 
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A s  t o  t h e  f i r s t  prong there is no  c o n f l i c t .  Respondents  

Messier and Evans were c o m p l e t e l y  unknown t o  l a w  enforcement .  

Kennedy had no d i r e c t  knowledge of Respondent Evans e v e r  be ing  

involved  i n  us ing  d r u g s .  Kennedy was c o m p l e t e l y  unaware of 

Respondent Messier. F u r t h e r ,  D e t e c t i v e  Lamb knew Kennedy would n o t  

be going  a f t e r  he r  co -de fendan t s ,  b u t  would be  making new d e a l s .  

A b s o l u t e l y  no ev idence  p o i n t s  t o  Respondent Messier be ing  involved  

i n  any ongoing c r i m i n a l  a c t i v i t y .  The p o l i c y  behind t h e  f i r s t  

prong of C r u z  is c l e a r l y  t h a t  t h e  p o l i c e  may o n l y  s e e k  t o  a r r e s t  

t h o s e  p e r s o n s  a b o u t  whom t h e y  have some o b j e c t i v e  b a s i s  upon which 

t o  form a b e l i e f  t h a t  t h e  i n d i v i d u a l  is a l r e a d y  engaged i n  c r i m i n a l  

a c t i v i t y .  Absent t h a t  b e l i e f ,  t h e  p o l i c y  c o n s i d e r a t i o n s  of C r u z  

r e q u i r e  t h a t  c r i m i n a l  p r o s e c u t i o n s  cease as  en t r apmen t  h a s  

o c c u r r e d .  Because law enforcement  had no  such  knowledge, i t  is 

l u d i c r o u s  t h a t  Respondent Messier should  be  swept  u p  i n  t h e  n e t  

cast  o u t  by l a w  e n f o r c e m e n t ' s  scheme. 

a 

@ 

The d i s t r i c t  c o u r t s  have c o n s i s t e n t l y  h e l d  t h a t  d i s m i s s a l  

under Cruz is  a p p r o p r i a t e  when t h e  S t a t e  f a i l s  t o  meet t h e  f i r s t  

prong. Marrero  v.  S t a  , 493 So.2d 463, 466 (F la .  3d DCA 1983) 

( t h e  a c t i v i t y  of t h e  p o l i c e  c o n s t i t u t e d  en t rapment  of C r u z  because ,  

among o t h e r  r e a s o n s ,  t h e  p o l i c e  had no i n f o r m a t i o n  of p r i o r  

involvement  of t h e  d e f e n d a n t  i n  i l l e g a l  d rug  a c t i v i t y )  ; P e z z e l l a  

V. S t a t e ,  573 So.2d 1328, 1330 (F la .  3d DCA 1987) (even  though t h e  

S ta te  t r a v e r s e d ,  d i s m i s s a l  was r e q u i r e d  under  Cruz because ,  among 

o t h e r  r e a s o n s ,  t h e  p o l i c e  had no  p r i o r  i n f o r m a t i o n  t h a t  t h e  

d e f e n d a n t  had been involved  i n  any i l l i c i t  d rug  a c t i v i t y ) ;  Rounslev 
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v. S t a t e ,  520 So.2d 333, 334 (F la .  4 t h  DCA 1988)  ( c o n v i c t i o n  f o r  

t r a f f i c k i n g  i n  c o c a i n e  r e v e r s e d  because  t h e  f i r s t  prong of  C r u z  w a s  

n o t  m e t  where  t h e  d e f e n d a n t  had n o t  been "under a r t i c u l a b l e  

s u s p i c i o n  " f o r  any n a r c o t i c s  v i o l a t i o n )  ; Nvers V. St&, 494 So.2d 

517 ( F l a .  4 t h  DCA 1986) ( n e i t h e r  t h e  i n fo rman t  no r  p o l i c e  had any 

ev idence  t h a t  t h e  d e f e n d a n t  had engaged i n  p r i o r  un lawfu l  drug  

t r a n s a c t i o n s )  . Thus , d i s m i s s a l  is a p p r o p r i a t e  upon t h e  u n t r a v e r s e d  

motion t o  d i s m i s s  f i l e d  by Respondent Messier under t h e  f i r s t  prong 

of Cruz. 

The  d i s t r i c t  c o u r t  cases, S t a t e  v . P e r e z  , 438 So.2d 436 

(F la .  3d DCA 1983)  and G a r c i a  v. Sta t e  , 528 So.2d 76 ,  77 (F la .  2d 

DCA 1988) w h i c h  have f a i l e d  t o  r e c o g n i z e  t h e  v i a b i l i t y  of t h e  

v i c a r i o u s  en t rapment  d e f e n s e  are  d i s t i n g u i s h a b l e ,  and t h e r e f o r e  n o t  

a p p l i c a b l e  t o  t h e  i n s t a n t  case. P e r e z  was dec ided  p r i o r  t o  t h e  

Cruz d e c i s i o n  and d i d  n o t  a d d r e s s  t h e  q u e s t i o n  of t h e  two-prong 

tes t  f o r  o b j e c t i v e  en t r apmen t  under Cruz. P e r e z  cou ld  n o t  and d i d  

n o t  address it .  Garcia addres sed  t h e  second prong of C r u z f  n o t  t h e  

f i r s t .  I n  Garc i a  one F igue redo  was en t r apped  because  of p o l i c e  

misconduct  and F igue redo  was g r a n t e d  a d i s m i s s a l .  Garcia was 

unaware of t h e  p o l i c e  misconduct  when he  accompanied F igue redo  t o  

t h e  d rug  t r a n s a c t i o n .  Garcia d i d  n o t  a d d r e s s  t h e  d e f e n s e  of 

v i c a r i o u s  en t rapment  u n d e r  Cruz when t h e  S t a t e  f a i l s  t o  meet t h e  

f i r s t  prong of C r u x .  F u r t h e r  t h e  d e f e n s e  of v i c a r i o u s  en t r apmen t  

h a s  been r ecogn ized  by t h e  second c i r c u i t  i n  Uni ted  S t a t e s  v. 

Valenc ia, 645 F.2d 1158 (2d  C i r .  1980)  , o p i n i o n  amended by United 

States v.  Valen c i a ,  669 F.2d 37 (2d C i r .  N.Y. 1 9 8 0 ) .  

0 
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The second prong of C r u z  c a n n o t  be m e t  by t h e  S t a t e .  The 

s u b s t a n t i a l  a s s i s t a n c e  agreement  s igned  by Kennedy was i n  f l a g r a n t  

v i o l a t i o n  of s e c t i o n  893.135(3) , F l o r i d a  S t a t u t e s  ( 1 9 8 6 ) .  The 

b l a t a n t  d i s r e g a r d  f o r  t h e  law by t h e  S t a t e  c o n s t i t u t e d  a n  

i n a p p r o p r i a t e  p o l i c e  t e c h n i q u e  which " f e l l  below s t a n d a r d s  t o  w h i c h  

common f e e l i n g s  respond f o r  t h e  p rope r  u s e  of government power ." 
Cruz,  465 So.2d a t  521-522. To s a n c t i o n  a c o n v i c t i o n  o r  

p r o s e c u t i o n  on i n t e n t i o n a l ,  b l a t a n t  v i o l a t i o n s  of t h e  law by t h e  

State  f l i e s  i n  t h e  f a c e  of t h e  s p i r i t  of t h e  d e c i s i o n  i n  C r u z .  

Respondent u r g e s  t h i s  c o u r t  t o  uphold t h e  d i s m i s s a l  of 

c h a r g e s  a g a i n s t  h im as mandated by a unanimous c o u r t  i n  t h e  Second 

Dis t r ic t .  C e r t i f i e d  q u e s t i o n  number one should  be answered 

a f f i r m a t i v e l y  by t h i s  Cour t .  
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ISSUE I1 

ASSUMING THE EXISTENCE OF A DUE 

GLOSSEN'S HOLDING EXTEND TO A CO- 
DEFENDANT WHO WAS NOT THE DIRECT 
TARGET OF THE GOVERNMENT'S AGENT? 

PROCESSVIOLATIONUNDERGLOSSEN, DOES 

Respondent Messier r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  above 

c e r t i f i e d  q u e s t i o n  should  be  answered i n  t h e  a f f i r m a t i v e .  Those 

cases c i t e d  by P e t i t i o n e r  are d i s t i n g u i s h a b l e  from t h e  i n s t a n t  

case 

P e t i t i o n e r  re l ies  upon P e r e z  , s u ~ r a  f o r  t h e  p r o p o s i t i o n  

t h a t  t h e  d e f e n s e  of en t r apmen t  is  i n a p p l i c a b l e  where  t h e  inducement 

comes from a non-agent p r i v a t e  c i t i z e n .  P e r e z  was n o t  dec ided  

under a Cruz a n a l y s i s  and d i d  n o t  t u r n  on a due p r o c e s s  a n a l y s i s .  

Cruz was dec ided  a f t e r  Per-. Thus, t h e  r u l i n g  i n  P e r e z  is 

i n a p p l i c a b l e  t o  t h o s e  cases a r i s i n g  a f t e r  C r u .  No d e c i s i o n  of 

t h i s  c o u r t  h a s  h e l d  t h a t  a d e f e n s e  of " v i c a r i o u s  en t r apmen t"  does  

n o t  e x i s t  under C r u z .  A s  Respondent h a s  argued ea r l i e r  i n  h i s  

b r i e f ,  v i c a r i o u s  en t r apmen t  should  a p p l y  t o  t h e  i n s t a n t  s e t  of 

f a c t s .  P e r e z  f u r t h e r  d i d  n o t  address t h e  d o c t r i n e  of due p r o c e s s .  

P e t i t i o n e r  ' s  s o u g h t - a f t e r  e x t e n s i o n  of an  o u t d a t e d  and i n a p p l i c a b l e  

r u l i n g  t o  a due p r o c e s s  v i o l a t i o n  is i n a p p r o p r i a t e .  

I n  t h e  i n s t a n t  case, t h e  i n a p p r o p r i a t e  and i l l e g a l  

a c t i v i t y  forms t h e  ve ry  f o u n d a t i o n  upon which p r o s e c u t i o n  is based.  

I n  t h o s e  d e c i s i o n s  where t h e  d i s t r i c t  c o u r t s  have n o t  a l lowed 

v i c a r i o u s  en t r apmen t ,  t h e  improper a c t i v i t y  was t h a t  s o l e l y  of t h e  

c o n f i d e n t i a l  i n fo rman t ,  n o t  s a n c t i o n e d  by l a w  enforcement ,  n o t  

conducted a t  t h e  i n s i s t e n c e  of law enforcement ,  and n o t  promulgated 
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by law enforcement .  I n  t h e  i n s t a n t  case t h e  S t a t e  engaged i n  

f l a g r a n t  v i o l a t i o n s  of t h e  law; t h e  i l l e g a l  a c t i v i t y  w h i c h  caused  

t h i s  t r a n s a c t i o n  t o  occur  was i n s t i t u t e d ,  s a n c t i o n e d ,  and 

promulgated by law enforcement .  The  p l a n  i t s e l f  is  under  a t tack,  

n o t  t h e  method t h e  i n fo rman t  i ndependen t ly  c h o s e  t o  c a r r y  o u t  a n  

o t h e r w i s e  a c c e p t a b l e  p l a n .  Thus, t h e  d e f e n s e  of en t rapment  m u s t  

a l s o  be a v a i l a b l e  t o  Respondent Messier. 

T h i s  c o u r t  i n  C r u z  acknowledged t h a t  t h e  o b j e c t i v e  view 

of en t r apmen t ,  as  adopted by t h i s  c o u r t ,  p a r a l l e l s  a due  p r o c e s s  

a n a l y s i s .  See w,, a t  520 f o o t n o t e  2.  As t h i s  c o u r t  t h e n  s t a t e d  

"The o b j e c t i v e  view r e q u i r e s  t h a t  a l l  s o  ensna red  be r e l e a s e d . "  

Cruz ,  a t  520. C r u z  does  n o t  p r e c l u d e  t h e  a p p l i c a t i o n  of t h e  d u e  

p r o c e s s  c o n s i d e r a t i o n s  of Glossa t o  t h o s e  s i t u a t e d  a s  Respondent 

Messier, b u t  r a t h e r  s u p p o r t s  t h e  a p p l i c a t i o n  of Glossen even when 

t h e  i n fo rman t  d o e s  n o t  have d i r e c t  c o n t a c t  w i t h  a co-defendant .  

S i n c e  Respondent Messier was one of t h o s e  "so  e n s n a r e d , "  h i s  

c h a r g e s  were p r o p e r l y  d i s m i s s e d .  

The G l o s s e n  c o u r t  c i tes  w i t h  a p p r o v a l  Peonle  v. Isaacs on I 

4 4  N . Y .  2d 5 1 1 ,  40 6 N . Y . S .  2d 7 1 4 ,  378 N . E .  2d 78 (19781, where 

p o l i c e  b r u t a l i z e d  a c o n f i d e n t i a l  i n fo rman t  who i n  t u r n  procured  a 

d rug  sale.  The I s a a c s o n  c o u r t  found t h e  p o l i c e  a c t i o n  was a 

v i o l a t i o n  of due p r o c e s s :  

"While t h i s  harm was v i s i t e d  upon a U i r d  
party,  i t  c a n n o t  be ove r looked ,  f o r  t o  d o  s o  
would be  t o  accept p o l i c e  b r u t a l i t y  a s  long  as  
i t  was n o t  p o i n t e d  d i r e c t l y  a t  t h e  d e f e n d a n t  
h i m s e l f .  Not o n l y  does  t h e  end n o t  j u s t i f y  t h e  
means, b u t  one shou ld  n o t  be  p e r m i t t e d  t o  
accompl ish  by i n d i r e c t i o n  t h a t  which is  
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p r o h i b i t e d  by d i r e c t  i on .  " 

I S a a c s o n ,  406 N . Y . S .  2d a t  719 ,  378 N.E. 2d a t  8 4  (emphas is  a d d e d ) .  

S i n c e  Respondent was l i k e  I s a a c s o n  , a t h i r d  p a r t y ,  h i s  case is a l s o  

c o r r e c t l y  s u b j e c t  t o  d i s m i s s a l  on due p r o c e s s  grounds .  Respondent 

Messier r e s p e c t f u l l y  u r g e s  t h i s  c o u r t  t o  answer t h e  second 

c e r t i f i e d  q u e s t i o n  i n  t h e  a f f i r m a t i v e .  
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CONCLUSION 

For  a l l  of  t h e  f o r e g o i n g  reasons t h e  d e c i s i o n  of t h e  

Second D i s t r i c t  C o u r t  of Appeals, based  upon t h i s  C o u r t ' s  h o l d i n g  

i n  Glossen , a f f i r m i n g  t h e  t r i a l  c o u r t ' s  o r d e r  d i s m i s s i n g  t h e  

c h a r g e s  a g a i n s t  Respondent  Messier s h o u l d  b e  u p h e l d  and t h e  

c e r t i f i e d  q u e s t i o n s  answered  i n  t h e  a f f i rma t ive .  
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