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S T A T E  OF FLORIDA, 

Petitioner, 

V .  

Respondent. 

CASE NO. 73.821 

RESPONDENT’S R R I E F  O N  THE M E R I T ?  

STATEMEI\IT O F  THE CASE AND FACTS 

R e s p o n d e n t  a c c e p t s  the statement o f  c a s e  and facts in 

Petit ioner ’ 5  bi- ief . 
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SLIMMhRY O F  THE ARGUMENT 

The decision of the district court in this ca5e follows 

precedent established by this court on every point including 

the applicability o f  Chapter 88-131(7) Law5 o f  Florida, on 

which this court recently ruled. 

The state's position is basically that the prior decisions 

of this court, partjculrly C:ai-abjai? 18. Sta-&-, 515 Sa.2d 161 

(Fla. 1987), should be overruled. Assuming that is an issue in 

this ca5e, Cai-awan should be reaffirmed because it, offers a 

common sense approach tn determining legislative intent when 

single acts violate multiple criminal statutes. Without the 

rules for- determinI.ng intent supplied by Cafawdi i  there ic, g r a v e  

danger of wholesale violations o f  double jeopardy by the 

infliction o f  m o r e  punishment for a 5ingle criminal act than 

the legislatiire envisioned or intended. 

This court ha5 now ruled that Chapter 88-131 ( 7 )  Laws of 

Florida does not apply to o f f e n s e s  committed hefnre its e f f e c -  

tive date. The state's argument that the law applies retroac- 

tively should be i-ejected. The new act declares the rule o f  

lenity inapplicable in determining legislative intent. The 

effect of  that law is clearly disadvantageous and if applied to 

crimes committed prior to i t s  enactment would violate constitu- 

t i o n a l  provisions against e x  post facto law. 
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A RGUFvl ENT 

___-__ I S S U E  P R E S E N T E D  

WHETHER THE D E C I S I O N  OF T H E  D I S T R I C T  CD\JRT 
OF RPPEAL WGS L CORRECT I N T E R P R E T 4 T I O N  i3F 
THE P R I O R  DFC I SI(31:JS O F  'THIS GOLJRT. 

T h e  s t a t e  says t h a t  s e p a r a t e  c o n v i c t i o n s  a r e  p e r m i s s i b l e  

f o r  u s i n g  a f i r e a r m  i n  t h e  c o m m i 5 5 i o n  o f  a f e l o n y  arid f o r  t h e  

f e l o n y  b e i n g  c o m m i t , t e d ,  e v e n  when p u n i s h m e n t  fo r -  t h e  f e l o n y  1s 

e n h a n c e d  by  use of -  t h e  f i r e a r m .  

t h e  c o n v i c t . i o n s  f o r  u s e  o f  a f i r e a r m  i n  c o m m i t t i n g  r o b b e r y  a n d  

k i d n a p p i n g  werp ~ r n p r n p e r .  ( b p p e n d i i c  to R e s p o n d e n t ' s  B r i e f  a t  

2-51. The d i s t r i c t  cou r - t  n o t e d  t h e  s t a t e ' s  c o n r e s s i o n  i n  i t s  

o p i n i o r i .  ( n p i n i o n  o f  d i s t r i c t  c o u r t  q u o t e d  i n  P e t i t i o n e r ' s  

A p p e n d i x  a t  5 ) .  

R e n e g g i i n g  on i t 5  r o n f ~ : ; ? , i c i n  o f  e r r o r  o n  whicP, t h e  d i c , t r  ~ c t  

c o u r t  r e l i e d ,  t h e  s t a t e  now s a y 5  t h a t  a t  l e a s t  t h e  c o r i v i c t i o n  

f o r  u s i n g  a firearm i n  t h e  c o m m i s s i o n  o f  t h e  C i d n d p p x n g  s h o u l d  

b e  r e i n s t a t e d  b e c a u s e  i t  is n o t  a n  e l e m e n t  o f  k i d n a p p i n q .  

G e s p o n d e n t  a g r e e 5  t h a t  b e i n q  a r m e d  w i t h  a f i r e a r m  i 5  r iot  

an e l e m e n t  o f  k i d n a p p i n g .  T h e  f i r e a r m  w a s  u s e d .  however-., to 

e n h a n c e  t h e  p e n a l t y  f o r  k i d n a p p i n g  f r o m  a f i r s t  d e g r e e  f e l o n y  

p u n i s h a b l e  b y  l i f e  up t o  a life f e l o n y .  S e c t i o n s  787.01(2)  a n d  

775.087(1 ) ,  F l a .  S t a t .  ( 1 9 8 7 ) .  A c o n v i c t i o n  for u s i n g  a 

f irearin d u r i n g  t h e  k i d n a p p i n g ,  when t h e  p e n a l t y  f o r  t h a t  

o f f e n s e  was a 1 r e a d . y  e n h a n c e d  f o r  u s i n g  t h e  f i r e a r m ,  p tun i shed  

r e s p o n d e n t  t w i c e  f o r  t h e  s a m e  a c t .  Under  t h e  a n a l y s i s  

p r e s c r i b e d  i n  C a r a w a n  v S t a t e ,  515 So. F'd 161 (Fla. 19137) a n d  



t h e  s a m e  a c t  i s  n o t  p e r m i s s i b l e  u n l e s s  c l e a r i y  a u t h o r i z e d  b y  

t h e  l e g i s l a t u r e .  When t h e r e  i s  d o u b t  a s  t o  t h e  l e g i s l a t ~ r e ’ s  

i n t e n t  t o  p u n i s h  t h e  s a m e  a r t  k w i c e  t h e  r u l e  n f  l e n i t y  r-equires 

c o u r t s  t o  r e s o l v e  the i s s u e  i n  f a v o r  o f  s i n g l e  r a t h e r  t h a n  

d o u b l e  p u n j s h m e n t , .  T h a t  i s  w h a t  t h e  d i s t r i c t  c o u r t  d i d  i n  t h i s  

c a s e ,  c l o r r e c t : l y  c o n c l u d i n g  t h a t  t h e r e  w a s  no clear legislative 

i n t e n t  t o  a l l o w  use o f  a f i r e a r m  t o  s e r v e  a s  b o t h  a n  e n h a n c e-  

ment  t o  t h e  p e n a l t y  f o r  k i d n a p p i n g  a n d  a s  a c o n v i c t i o n  f o r  a 

s e p a r a t e  o f f e n s e .  

T h e  l o g i c  a f  t h a t  h c l d i n q  f l o w s  i n e s c a p a b l y  f r o m  t h e  

r - u l i n g  i n  tt;ltli -v.- S t a t e .  5.1-1pra~ which h e l d  t h a t  ttie l e q i s l a t u r e  

h a d  n o t  cz lea i - ly  s i g n i f i e d  a n  i n t e n t  t o  p u n i s h  t w i c e  t h e  s i n g l e  

a c t  o f  u s i n g  a f i r e a r m  t o  commi t  a r o b b e r y .  T h u s  t h i s  court, 

v a c a t e d  t h e  c o i j v l c t i o \ - i  f o r  u s i n g  a f i r e a r m  d u r i n g  c o m m i s s ~ o n  o f  

a r o b b e r y ,  a f t e r  t h e  r o b b e r y  w a s  e n h a n c e d  t o  a rmed  r o b b e r y  

b e c a u s e  o f  t h e  s a m e  u s e  o f  t h e  f i r e a r m .  

T h e  s t a t e ’ s  b r i e f  d o e s  n o  m o r e  t h a n  q u i b b l e  w i t h  t h e  

d i s t r i c t  c o u r t ’ s  p r o p e r  a p p l i c a t i o n  o f  Zai-at.ran ai-id Hall I T h e  

s t a t e  s i m p l y  a d v o c a t e s  a d o p t i o n  o f  t h e  s t a t u t o r y  e l e m e n t s  test 

o f  b i o c k b u r q e r  v,. Llr i i t ed  S t a t e s .  234 US 279 (1932)  as the s o l e  

g u i d e  t o  l e g i s l a t i v e  i n t e n t .  T h e  i n a d e q u a c i e s  0.f ~ l o c k b u r q e r  

w e r e  e l : p l a i n e d  i n  Karawan;  t h e  5 ta t .e  j u s t  dnei; i i a t  i i k e  the 

e x p  1 a n a  t i on. 

T h e r e  i s  nu n e e d  t o  r e v i s i t  t h e  well r e a s o n e d  o p i n i o n  i n  

-- Carawan .  S i x  members  n f  t h i s  c o u r t  a g r e e d  t o  t h e  r e s u l t  i n  

t h a t  c a s e  a n d  t o  t h e  resiil t  i n  F a i l  v .  S t a t e .  s u p r a .  

-4- 



t h a t  d e c i s i o n  for a l l  t h e  r e a s o n s  t h e  c o u r t  g a v e  \*hen C-arawan 

w a s  d e c i d e d .  

N e x t  t h e  s t a t e  a r g u e s  t h a t  s e p a r a t e  c o n v i c t i o n s  were 

a l l o w a b l e  f o r  r o b b e r v  a n d  a g q r a v a t e d  a s s u a l t .  I n  R u \ f a l  v .  

___- S t a t e ,  470 S o . 2 d  4 4 ,  46 f F l a .  1486) t h i s  c o u r t  h e l d  t h a t  

" a g g r a v a t e d  a s s a u l t  w i % h  a d e a d l y  weapon . . . i s  a n e c e s s a r i l y  

lesser i n c l u d e d  o f f e n s e  o f  r o b b e r y  w i t h  a firearm." When a n  

o f f e n s e  is n e c e s s a r i l y  i n c l u d e d  i n  a g r e a t e r  O f f e i T s e ,  t h e  

l e g i s l a t u r e  a n d  t h e  c o u r t s  h a v e  s a i d  t h a t  o n l y  one c o n v i c t i o n  

can be i m p o s e d ,  a n d  i t  s h o u l d  b e  f o r  t h e  m o s t  z i e r i o u s  o f f e n s e .  

S e c t i o n  7 7 5 . 0 2 1 ( 4 ) ( h ~ 3 .  F l o r i d a  S t a t u t e s  (1988 Supp . ) ;  S e c t i n n  

775.021 1 4 1 .  F l u r - i d a  S t a t u t e s  (1987) :  S t a t e  3- B a i - t a ; ? .  523 Sci -26 

152 ( F l a .  1988). 

T h i s  c a s e  is  even c l e a r e r  t h a n  R-aI v .  State: s u p r a ,  j n  

w h i c h  t h e  a g g r a v a t e d  a s s a u l t  w a s  c o m m i t t e d  a f t e r  t he  p r o p e r t y  

w a s  t a k e n .  H e r e  t h e  a s s u a l t  w i t h  t h e  weapon  waTi t h e  f o r c e  u s e d  

t o  commi t  t h e  r o h b e r u .  

Amonq t h e  elements o f  r o b b e r y  a r e  a t a k i n g  o f  p r o p e r t y  b y  

" f o r c e ,  v i o l e n r e ,  ss~~i- i l&.  or pc i t i - rng  i n  f e a r . "  aer13. r\ 812.13 

( l ) ( a l ,  F i a .  S t a t .  (1987 i .  S i n c e  i 1 s 5 u a l t r  ar, w e l l  a s  force a n d  

p u t t i n g  i n  f e a r .  a r e  s t a t < - t t o r ,  ~ l e m e r ~ t s  n f  ru t ; t i e r - , ,  i t  was 

logiral f a r  t h e  c o u r t  in R o r a l  t o  h o l d  t h a t  a g g r a v a t e d  a s s a u l t  

is n e c e s s a r i l y  i n r l u d e d  i n  a rmpd  r o b b e r y .  

The  S a m e  r e s u l t  a p p l i e s  I J S I ~ C J  e i t h e r  t h e  BlocCburqer 

s t a t u t o r y  e l e m e l i t s  t es t  o r  t h e  b r o a d e r  l e g i s l a t i v e  i n t e r 7 t  test  

-5- 



a d o p t e d  i n  GaY-akJdTi .  Unde r  a @loric:burqei-- a i ? a l ~ - ; i s ,  al! .the 

e l e m e n t s  o f  a g g r a v a t e d  a s s a u l t  are p r e s e n t  i n  a rmed  r o b b e r y .  

U s i n g  C a r a w a n  l o g i c ,  t he  l e g i s l a t u r e  d i d  n o t  c l e a r l y  i n d i c a t e  

i n t e n t  t o  p u n i s h  t h e  s a m e  a r t  o f  a g g r a v a t e d  assa ,c t l t  ( p u t t : i n g  i n  

f e a r  w i t h  a f i r e a r m )  t w i c e  by a u t h o r i z i n g  s e p a r a t e  c o n v i c t i o n s  

fo r -  a g g r a v a t e d  a s s a u l t  a n d  a rmed  r o b b e r y .  E t l i n q e r  v. S t a t e ,  

538 Sa.2d 1354 ( F l a .  2cl  E C k  1989).  

I t  is i m m a t e r i a l  t h a t  i n  some  ca5e5 a r m e d  r-obtiei-y can h~ 

c o m m i t t e d  w i t h o u t  c o m m i t t i n g  a g g r a v a t e d  a s s a u l t ,  as when t h e  

perc,orl  r o b b e d  j 5 k i 1 l e d  or- r e n d e r e d  u n c o n c s i o u s  b e f o r e  b e i n g  

a w a r e  o f  a n v  t h r e a t e n e d  f o r c e .  A s  l ong  a5 a s s a u l t  w i t h  a 

d e a d l y  weapon  i s  o n e  o f  t h e  s t a t u t o r y  i n g r e d i ~ n t s  o f  armed 

robbery .  i t  1s a i i e ~ e s 5 a ~ t  lesser ,  e v e n  i f  a s s u a l t  IF. no t  t h p  

o n l y  w a y  o f  c o m m i t t i n g  r o h b e r y .  T h i s  p o i n t ,  s o m e t j m e s  o v e r -  

l o o k e d  i n  s l a v i s h  c f~vr? t ic? i - i  to t he  s o - c a l l e d  p u r e  R l o c k h e r q e r  

a n a l y s i s ,  is r u l e  a p p l i e d  e v e n  i n  f e d e r a l  c o u r t s  w h e r e  

E l o c L b e r q e r  p r e v a i l s .  

Tn t d h a l e n  v .  U n i t e d  S t a t e s ,  445 US 684 t198i i)  l h e  C o u r t  

h e l d  t h a t  a p e r s o n  c o u l d  not he p u n i s h e d  f o r  r a p e  when a l s o  

s e n t e n r e d  f o r  f e l o n y  m u r d e r  based o n  t h a t  r a p e .  T h e  c o u r t  

reJs 'cted t he  a r g u m e n t  t h a t  b e c a u s e  t h e  f e l o n y  m u r d e r  s t a t u t e  

B l o c k b u r q e r  s t a t u t o r y  e l e m e n t s  t.e-,t. T h e  C o u r t  ' 5  a n s w e r  t o  t h a t  

r o n t e n t i n n  i s  e n 1  i g h t e i n i n q :  

Where the o f f e n s e  t o  b e  p r o v e d  d o e s  n o t  
i n c l c r d e  p r n o f  o f  a r a p e - f o r  e x a m b l e ,  w h e r e  
t h e  o f f - e n s e  i s  a k i l l i n g  i n  t h e  



p e r p e t r a t i o n  o f  a r o b b e r -y- t h e  o f f e n s e  is o f  
course d i f f ~ r e n t  f r o m  t h e  o f f e n s e  o f  r e p e ,  
and  t h e  G o v e r n m e n t  1s c o r r e c t  in b e l i e v i n g  
t h a t  cc imula t  i v e  p u n i s h m e n t s  f o r  t h e  f e l o n y  
m u r d e r  and f o r  a r a p e  w o u l d  be p e r m i t t e d  
u n d e r  B l o c k b u r g e r .  I n  t h e  p r e s e n t  c a s e ,  
_1__- hi lwe, /er?  p r u u t  nt rape is a n e c e s s a r ’ /  
element o f  p r o o f  o f  t h e  f e l o n y  m u r d e r ,  and 
V J C  31 - r -  t ~ n p e r r i - i d i i e d  t ha t  this case s h o u l d  ‘ L L ~  

k~111 t - t - z  r ) r s k -  , r i m  I ~ I ~  , 3 f f ~ l - s ~  I - e q i r r  rs r 1 - f  r 1- 

u f  ever  i /  ~ l e m e n t  o f  ano t h c r  o f f r ~ n s ~ - ~ .  
i f rnphas i c ,  addprj .  1 

) , I  1 ,  f i - c r  o t l ie l -  C 3 ‘ ; F Z  1-1 

445 (.IS a t  725 .  

h e  commi t t . ed  in d i f f e r e n t  w a y s ,  a n d  st3me o f  t h o s e  ways  d e p e n d  

u p o n  commi t t , i n q  necessar - i  l y  i n c l u d e d  lesser o f f e n s e s .  

R 1 o c L : b u r g e r ’ s  s t a t u t o r y  e l e m e n t s  test  d o e s  n o t  r e q u i r e  t h e  

i m p o s i t i o n  o f  separate p u n i s h m e n t s  for e a c h  lesser o f f e n s e  

m e r e l y  b e c a u s e  t h e r e  a r e  other ways  t o  commi t  t h e  c r i m e .  T h a t  

l i k - e l y  w a s  t h e  r a t i o n a l e  iJ..jed bv t h i s  court w h e n  deciding i n  

l y  i n c l u d e d  i n  the a rmed  r o b b e r y .  

S i n c e  t h e  d i s t r i c t  c o u r t  i n  t h i s  case c o r r e c t l y  a p p l i e d  

I R o y a l ,  t he  s k a t e  h a s  f a i l e d  t o  d e m o n s t r a t e  a n y  e r r o r - .  

T h e  state’s f i n a l  p o i n t  u r g e s  a p p l i c a t i o n  o f  t h e  p r o v i -  

s i o n s  o f  C h a p t e r  88-131, L a w s  ~f F l o r i d a ,  t o  t h i s  c a s e ,  e v e n  

t h o u g h  t h a t  a c t  became  l a w  a - f ‘ t e r  these cr:mes were c o m m i t t e d .  

I f  the  s t a t p ’ s  p o ~ ? i t i n r ,  15 a d o p t e d  ~t will u n d o u b t e d l y  r e s u l t  

i n  a v i u i a t  i o n  o f  t h p  c o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  P Y  

p o s t  f a c t  l aws .  Weaver v .  Graham,  450 L1.S.  2 4  ii9Rlj; Miller 
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T h e  s t a t e  is  a s k i n g  for -  t h e  new l a w  t o  h e  a p p l i e d  r e t r o a c -  

t i v e l y ,  s o  t h e  f i r s t  p a r t  o f  t h e  t es t  is  s a t i s f i e d .  G s  t.o t h e  

s e c o n d  p a r t ,  t h e r e  c a n  be no d o u b t  t h a t  e l i m i n a t i o n  o f  t h e  r u l e  

o f  l e n i t y  , f r o m  c o n s i d e r a t i o n  o f  l e g i s l a t i v e  i n t e n t  i n  d e t e r m i n -  

i n g  p u n i s h m e n t  is a d i s a d v a n t a g e o u s  c o n s e q u e n c e .  

T h e  s t a t e ' s  a r g u m e n t  t h a t  t h e  new l a w  m e r e l y  c l a r i f i e s  

p r e e x i s t i n g  l e g i s l a t i v e  i n t e n t  a c t u a l l y  p r o v e s  t h e  d i s a d v a n t a -  

g e o u s  e f f e c t .  T h e  r u l e  o f  l e n i t y  c o m e s  i n t o  play o n 1 : ~  when t h e  

l e g i s l a t i v e  i n t e n t  lack's c l a r i t y .  The  new l a w  is a l e g i s l a t i v e  

a d m i s r ; i o n  t h a t .  i t  h a d  n o t  made c l e a r  b e f o r e  t h a t  t h e  r u l e  o f  

l e n i t y  w a s  n o t  t o  b e  u s e d  t o  r e s o l v e  doub t5  a5  t n   it^) i n t e n t .  

T h a t  c l a r i f i c a t i o n  is i t s e l f  d i s a d v a n t a g e o u s  and c o u l d  n o t  h e  

a p p l i e d  r e t r o a c t i v e l y  w i t h o u t  r u n n i n g  a f o u l  o f  E X  p o s t  f a t c t o  

c o n 5  t I- a i n t 5. 

I n  S t a t e  v .  S m i t h ,  __ SO - 2d-.-, C a s e  N o .  72 9 033 < F 1 3 .  J u n e  

22, 1989) t h e  i s s u e  o f  r e t r o a c t i v i t y  was a u t h o r i t a t i v e l y  

der- ic led a g a i n s t  t h e  s t a t e .  S m i t h  appi-nVe5 H e a t t i  v. 5 t a t e .  532 

So.2d 9 ( F l a .  1 s - t  DCA 1938),  w h i c h  h e l d  t h a t  r e t r o a c t i v e  

a p p l i c a t i o n  o f  8 8 - 1 3 1 ( 7 )  w o u l d  v i o l a t e  e x  p o s t  . f a c t o .  T h e  
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CONCLUSION 

All t h e  state's a r q u m e n t s  a r e  c o n t r a r y  t o  t h e  p r p c e d e n t s  

set b y  this C o u r t  i n  i t s  m o s t  r e c e n t  d e c i s i o n s .  The d e c i s i o n  

o f  t h e  d i s t r i c t  c o u r t  should, t h e r e f o r e ,  be a f f i r m e d .  
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