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STATEMENT OF THE CASE 

On A p r i l  22, 1986, t h e  S t a t e  A t t o r n e y  f o r  t h e  S i x t h  

J u d i c i a l  C i r c u i t  i n  and f o r  Pasco County ,  F l o r i d a ,  i n  c o n j u n c t i o n  

w i t h  t h e  g r a n d  j u r y ,  f i l e d  a n  i n d i c t m e n t  a g a i n s t  t h e  

Respondent/Cross-Petitioner ROLAND SMITH, c h a r g i n g  M r .  Smi th  w i t h  

murder  i n  t h e  f i r s t  d e g r e e  c o n t r a r y  t o  s e c t i o n  782.04(1) ( a ) ,  

F l o r i d a  S t a t u t e s  (1985) 8 which a l l e g e d l y  o c c u r r e d  on March 61 1986 

(R1089, 1090). From September  2-6, 1986, M r .  Smi th  had a j u r y  

t r i a l  w i t h  t h e  Honorab l e  Edward H.  B e r g s t r u m ,  J r . ,  C i r c u i t  Judge ,  

p r e s i d i n g  (R1, 200, 400, 600, 800). On September  6, 1986, t h e  j u r y  

d e l i b e r a t e d  and r e t u r n e d  a v e r d i c t  of murder  i n  t h e  s econd  d e g r e e ,  

a lesser i n c l u d e d  (R1241, 1022-1024). M r .  Smi th  was s e n t e n c e d  on 

November lo, 1986, t o  s e v e n t e e n  y e a r s  of impr i sonmen t  w i t h  c r e d i t  

f o r  249 d a y s  time s e r v e d .  The s e n t e n c i n g  g u i d e l i n e s  i n  t h i s  case 

recommended 12 t o  17 y e a r s  impr i sonmen t  (R1248-1251). A m o t i o n  f o r  

new t r i a l  which had been  t i m e l y  f i l e d ,  was d e n i e d  on November 21, 

1986 (R1243-1245, 1028-1040). M r .  Smi th  t i m e l y  f i l e d  h i s  n o t i c e  

of appeal on November 21, 1986 (R1254). 

On F e b r u a r y  24, 1989, t h e  Second D i s t r i c t  C o u r t  o f  Appeal 

r e n d e r e d  a n  o p i n i o n  f i n d i n g  r e v e r s i b l e  error i n  t h e  j u r y  

i n s t r u c t i o n s .  The c o u r t ,  however ,  c e r t i f i e d  two q u e s t i o n s  t o  t h i s  

c o u r t  on t h e  j u r y  i n s t r u c t i o n  i s s u e .  The Second Dis t r i c t  C o u r t  o f  

Appeal r e j e c t e d  M r .  S m i t h ' s  o t h e r  t r i a l  i s s u e s ,  and M r .  Smi th  

1 



raises all of these issues--in addition to the jury instruction 

issue--before this court. 

'Once this court accepts jurisdiction over a case, it does so 
over the entire case. Savoie V. State , 422 So.2d 308 (Fla. 
1982). In addition, Mr. Smith has filed a motion with this brief 
to have it accepted as a Respondent/Cross-Petitioner Brief on the 
Merits. 
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STATEMENT OF THE FACTS 

On March 6 ,  1 9 8 6 ,  M r .  S m i t h  s h o t  J o h n  Cascio i n  t h e  head .  

A l though  M r .  Cascio  was s t i l l  a l i v e  when t h e  p a r a m e d i c s  a r r i v e d ,  

t h e  m e d i c a l  examine r  n o t e d  t h a t  t h e  g u n s h o t  wound t o  t h e  head  was 

s o  s e v e r e  t h a t  M r .  Cascio  would have  d i e d  e v e n  i f  h e  had r e c e i v e d  

immedia te  a t t e n t i o n  (R365-369, 5 3 1 ) .  I t  was n o t e d  t h a t  t h e  cause 

of d e a t h  t o  M r .  C a s c i o  was a g u n s h o t  wound t o  t h e  head and t h a t  

t h e  b u l l e t  had t r a v e l e d  a s t r a i g h t  p a t h  from t h e  l e f t  temple 

t h r o u g h  t o  t h e  back of t h e  head (R513-515, 520,  5 2 1 ) .  Blood drawn 

from t h e  d e c e a s e d  i n d i c a t e d  a b l o o d  a l c o h o l  l e v e l  of .1 (R522-524) .  

Inasmuch as t h e r e  was n o  q u e s t i o n  as  t o  who had d o n e  t h e  a c tua l  

s h o o t i n g ,  t h e  main i s s u e  as  t r i a l  was t h e  r e a s o n  f o r  t h e  s h o o t i n g .  

A t  t h e  t i m e  o f  t h e  s h o o t i n g ,  M r .  Smi th  was l i v i n g  w i t h  

h i s  s e v e n t e e n- y e a r- o l d  e x - s t e p  d a u g h t e r  from a p r i o r  m a r r i a g e .  She  

had j u s t  moved i n  a p p r o x i m a t e l y  n i n e  d a y s  b e f o r e  t h e  s h o o t i n g ,  and 

t h e y  were h a v i n g  s e x u a l  r e l a t i o n s  which  had begun a p p r o x i m a t e l y  a 

yea r- and- a- ha l f  a g o  (R537, 542,  546,  550 ,  5 5 1 ) .  I t  was n o t e d  t h a t  

M r .  Smi th  was t h i r t y - s i x  years  o l d  (R543) .  The s t e p- d a u g h t e r ,  

Joset te  E s t e s ,  s t a t e d  t h a t  s h e  had f i r s t  m e t  J o h n  Cascio when s h e  

came down f o r  a v i s i t  a b o u t  a year- and- a- hal f  a g o  (R553) .  She  

d e s c r i b e d  M r .  Cascio a s  b e i n g  a f r i e n d  of M r .  S m i t h ' s  (R556) .  

Af te r  moving i n  w i t h  M r .  S m i t h  i n  1986 ,  t h e  f i r s t  t i m e  s h e  saw M r .  

Cascio a g a i n  was on March 6 a t  t h e  Moose Lodge (R557) .  

Joset te  and M r .  S m i t h  were a t  t h e  l o d g e  when M r .  Cascio 

walked  i n ,  had a d r i n k ,  and began  s p e a k i n g  w i t h  them (R558, 5 6 0 ) .  
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A t  one  p o i n t  when M r .  Smi th  went  t o  t h e  restroom, Cascio a s k e d  h e r  

f o r  a h e l l o  k i s s ;  b u t  t h e  k i s s  was n o t  a f r i e n d l y  k i s s  b u t  a f r e n c h  

k i s s  (R560-562).  Cascio t h e n  t o l d  h e r  t h a t  h e  wanted h e r  and t h a t  

s h e  s h o u l d  t r y  t o  g e t  r i d  of M r .  Smi th  (R563) .  Jose t te  t o l d  Cascio 

t h a t  s h e  would t r y  t o  d o  so  (R563) .  

0 

Somewhere a round  2:30 p.m.  t h e  t h r e e  of them l e f t  t h e  

l o d g e  and went  t o  t h e  Smi th  r e s i d e n c e  i n  o r d e r  t o  p u l l  up  c a r p e t i n g  

i n  a n  u p s t a i r s  room (R564-566).  Acco rd ing  t o  Jose t te ,  Cascio 

o f f e r e d  t o  d o  t h i s  and was n o t  a sked  (R565) .  Whi l e  a t  t h e  house  

M r .  Smi th  and Cascio  had some more a l c o h o l i c  d r i n k s  - a p p r o x i m a t e l y  

one  or two; and when M r .  Smi th  l e f t  t h e  room f o r  a moment, Cascio 

a s k e d  h e r  a b o u t  g e t t i n g  r i d  o f  Smi th  and hav ing  s e x  w i t h  him (R572, 

5 7 4 ) .  Joset te  t o l d  him s h e  would t r y  b u t  t o  keep q u i e t  a b o u t  i t  

(R573) .  Cascio a l s o  g r a b b e d  h e r  i n  t h e  v a g i n a l  area (R577) .  When 

M r .  Smi th  came back i n t o  t h e  room, s h e  a s k e d  t o  u s e  t h e  car s o  t h a t  

s h e  c o u l d  m a k e  a t e l e p h o n e  c a l l  ( t h e i r  phone was n o t  w o r k i n g ) .  M r .  

Smi th  s a i d  some th ing  about  w a n t i n g  t o  l i s t e n  i n  on h e r  phone c a l l ,  

b u t  s h e  i n d i c a t e d  t h a t  it was p e r s o n a l .  Cascio  t h e n  o f f e r e d  t o  

t a k e  h e r  t o  a phone and M r .  S m i t h  a g r e e d  (R577-579).  Joset te  

i n d i c a t e d  t h a t  t h e y  l e f t  t h e  house  a b o u t  4:30 and were gone  f o r  

a p p r o x i m a t e l y  t h i r t y  m i n u t e s  (R580) .  Dur ing  t h a t  t i m e  Cascio kep t  

s t o p p i n g  t h e  car and t r y i n g  t o  g e t  h e r  t o  have  s e x  w i t h  him, b u t  

s h e  kept  r e f u s i n g  (R647-650).  Joset te  a d m i t t e d ,  however ,  t h a t  s h e  

had l e d  Cascio on (R646) .  

0 

When Cascio  f i n a l l y  took h e r  home, s h e  walked q u i c k l y  

i n t o  t h e  house  and s t o o d  b e h i n d  M r .  Smi th  who w a s  s e a t e d  a t  a 
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d i n i n g  room c h a i r  (R651, 6 5 2 ) .  A l though  Jose t te  d i d  n o t  s a y  

a n y t h i n g  t o  M r .  Smi th ,  s h e  d i d  n o t  g i v e  him t h e  u s u a l  k i s s ,  h e r  

c l o t h e s  were mussed,  h e r  mascara was r u n n i n g  from hav ing  c r i e d  i n  

t h e  ca r ,  and s h e  w a s n ' t  s m i l i n g  (R652-656) When Cascio came i n t o  

t h e  house  h e  j u s t  s t o o d  t h e r e  l o o k i n g  a t  M r .  s m i t h  and J o s e t t e  

w i t h o u t  s a y i n g  a n y t h i n g  (R656) .  Accord ing  t o  Jose t t e  M r .  Smi th  

s t a r t e d  a s k i n g  C a s c i o  what  had happened ,  b u t  C a s c i o  d i d  n o t  

r e s p o n d .  M r .  Smi th  t h e n  a s k e d  Cascio t o  l e a v e  several  times b u t  

Cascio  would n o t  g o  (R593, 656,  6 5 7 ) .  Then M r .  Smi th  p i c k e d  u p  a 

gun t h a t  had been  s i t t i n g  o u t  a l l  n i g h t  on t h e  t a b l e  and g rabbed  

C a s c i o  (R660, 662,  589,  593,  596)  . The gun  was o r i g i n a l l y  p o i n t i n g  

a t  C a s c i o ' s  c h e s t  area, b u t  Cascio s a i d  some th ing  a b o u t  p u t t i n g  

t h e  gun where  h i s  mouth was and mot ioned  t o w a r d s  h i s  face (R597, 

598) . M r .  Smi th  t o l d  Cascio  t o  g e t  o u t  a g a i n ,  b u t  t h e n  Cascio 

nudged M r .  Smi th  and t h e  gun  went  o f f  (R598, 600 ,  6 6 5 ) .  Jose t te  

saw Cascio f a l l  t o  t h e  g round  and b e l i e v e d  him t o  b e  dead  (R606) 

A f t e r  t h e  s h o t ,  Jo se t t e  r a n  i n t o  t h e  l i v i n g  room and M r .  

Smi th  f o l l o w e d  h e r  (R607, 6 0 8 ) .  She  sc reamed some th ing  a b o u t  "why 

d i d  you d o  t h a t "  and "1 l o v e  you , "  and t h e y  g r a b b e d  a h o l d  of  one  

a n o t h e r  (R608) .  Joset te  t h e n  r a n  o u t  of t h e  h o u s e ,  p a r t i a l l y  

b e c a u s e  s h e  was a f r a i d  and p a r t i a l l y  b e c a u s e  s h e  was i n  shock ;  and 

s h e  k e p t  r u n n i n g  u n t i l  s h e  saw a n  e l d e r l y  c o u p l e  on t h e  s t ree t  who 

d r o v e  h e r  t o  t h e  Moose l o d g e  (R613) .  From t h e  l o d g e  s h e  was a b l e  

t o  c o n t a c t  t h e  po l i ce  (R614, 6 1 5 ) .  D e t e c t i v e  K i n s e l l a  came t o  t h e  

l o d g e ,  and s h e  t o l d  him what  had happened (R615) .  Joset te  

acknowledged t h a t  s i n c e  M r .  S m i t h ' s  a r res t ,  s h e  had v i s i t e d  him i n  

0 
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t h e  j a i l  and had s e v e r a l  phone c a l l s  from him (R617-624). J o s e t t e  

d e n i e d ,  however,  t a l k i n g  a b o u t  t h e  case d u r i n g  these phone c a l l  

c o n v e r s a t i o n s  (R623). J o s e t t e  s t a t e d  t h a t  when s h e  s p o k e  t o  

D e t e c t i v e  K i n s e l l a  on t h e  n i g h t  of  t h e  s h o o t i n g ,  h e  was o n l y  

conce rned  w i t h  t h e  b a s i c s  and n o t  i n  g a t h e r i n g  a l l  t h e  f ac t s  

(R703). When s h e  l a t e r  t o l d  t h e  S t a t e  A t t o r n e y ' s  O f f i c e  t h a t  

C a s c i o  had become a g g r e s s i v e  b e f o r e  t h e  s h o o t i n g  - a s t a t e m e n t  t h a t  

was n o t  i n  h e r  o r i g i n a l  s t a t e m e n t ,  t h e  S t a t e  A t t o r n e y  t h r e a t e n e d  

h e r  w i t h  p e r j u r y  and t o l d  h e r  n o t  t o  change  h e r  s t o r y  (R705). 

On t h e  d a y  a f t e r  t h e  s h o o t i n g ,  Ms. Estes was b r o u g h t  t o  

t h e  S ta te  A t t o r n e y ' s  O f f i c e  t o  m a k e  a s t a t e m e n t  w i t h  a c o u r t  

r e p o r t e r  p r e s e n t  (R730-736). I t  was n o t e d  t h a t  o n l y  t h e  A s s i s t a n t  

S ta te  A t t o r n e y ,  D e t e c t i v e ,  c o u r t  r e p o r t e r ,  and J o s e t t e  were p r e s e n t  

f o r  t h i s  s t a t e m e n t  (R736). T h i s  t r a n s c r i p t  was t h e n  r e a d  t o  t h e  

j u r y  as  s u b s t a n t i v e  e v i d e n c e  (R737-771). Noted d i f f e r e n c e s  i n  t h e  

S ta te  A t t o r n e y  i n v e s t  s t a t e m e n t  were as f o l l o w s :  M s .  Estes  s t a ted  

t h a t  M r .  Smi th  app roached  C a s c i o  immed ia t e ly  w i t h  a gun when t h e y  

r e t u r n e d  a f t e r  b e i n g  gone  f o r  h a l f  a n  hour  (R756) , t h e r e  was n o  

men t ion  o f  C a s c i o  nudging  o r  b e i n g  a g g r e s s i v e  t o  M r .  Smi th  (R758) I 

t h e r e  was no  men t ion  of M r .  Smi th  t e l l i n g  C a s c i o  t o  l e a v e  (R757, 

758) , when J o s e t t e  r a n  s h e  s t a t e d  s h e  d i d  s o  b e c a u s e  s h e  was s c a r e d  

(R760) I and J o s e t t e  was a sked  a b o u t  M r .  S m i t h ' s  u s e  of  n a r c o t i c  

d r u g s  wh ich  s h e  s t a t e d  i n v o l v e d  m a r i j u a n a  and c o c a i n e  b u t  n o t  on 

t h e  d a y  i n  q u e s t i o n  (R762-765) . 
M r .  Smi th  t e s t i f i e d  t h a t  h e  was a m u s i c i a n  p l a y i n g  o r g a n  

and p i a n o  (R819-821). H e  n o t e d  t h a t  h e  was m a r r i e d  t o  J o s e t t e ' s  
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mother  from 1970- 72 and a t  t h a t  t i m e  Joset te  was j u s t  a c h i l d .  H e  

s t a t e d  t h a t  h e  d i d  n o t  see much of Jose t te  from t h e  t i m e  s h e  was 

a b o u t  f o u r  y e a r s  o l d  (R821-823) .  

M r .  Smi th  s t a t e d  t h a t  h e  f i r s t  m e t  M r .  Cascio when M r .  

Cascio  moved i n  n e x t  d o o r  a round  C h r i s t m a s  o f  1 9 8 2  (R824) .  C a s c i o  

had a n  o w n e r s h i p  i n t e r e s t  i n  a r e s t a u r a n t  c a l l e d  LeCave i n  Ta rpon  

S p r i n g s  and i n v i t e d  M r .  S m i t h  and h i s  w i f e  t o  t h a t  r e s t a u r a n t  

(R825) .  M r .  S m i t h  n o t e d  t h e r e  was a p e r i o d  o f  t i m e  when h e  d i d  n o t  

see Cascio b e c a u s e  M r .  Cascio  went  t o  p r i s o n  (R825, 8 2 6 ) .  The 

r e s t a u r a n t  i n  q u e s t i o n  was a n  e x p e n s i v e  r e s t a u r a n t  and was r i c h l y  

d e c o r a t e d  (R56, 8 5 7 ) .  

M r .  Smi th  g o t  t o  know M r .  Cascio and Cascio would t a l k  

a b o u t  work ing  f o r  t h e  mafia i n  C h i c a g o  d e a l i n g  i n  s t o l e n  cars and 

a c h o p  s h o p  (R859) .  Cascio i n d i c a t e d  t h a t  sometimes t h e y  would p u t  

b o d i e s  i n  t h e  t r u n k s  of cars b e f o r e  p u t t i n g  t h e  cars i n t o  t h e  

c r u s h i n g  machine  i n  o r d e r  t o  g e t  r i d  of b o d i e s .  Cascio a l s o  s t a t e d  

t h a t  one  t i m e  t h e y  p u t  a l i v e  p e r s o n  i n  t h e  back of a t r u n k  of a 

car and c r u s h e d  t h e  car w h i l e  t h e  p e r s o n  was s c r e a m i n g  (R860) .  

Cascio a l s o  i n d i c a t e d  h e  was i n v o l v e d  i n  t h e  e x e c u t i o n  of people 

on a t  l e a s t  more t h a n  one  o c c a s i o n  (R861) .  M r .  Smi th  d i d  n o t ,  a t  

f i r s t ,  b e l i e v e  t h e s e  s t o r i e s  b e c a u s e  Cascio  would be d r i n k i n g  when 

h e  t a l k e d  a b o u t  them (R861) .  E v e n t u a l l y ,  however ,  M r .  Smi th  

s tar ted r e a d i n g  a r t i c l e s  a b o u t  Casc io ' s  c r i m i n a l  i n v o l v e m e n t  i n  t h e  

newspaper  which  l a b e l e d  Cascio a r e p u t e d  mafia f i g u r e  (R862) .  M r .  

Smi th  r e c a l l e d  o n e  i n c i d e n t  when C a s c i o  a t t a c k e d  him a f t e r  a n  

e v e n i n g  o u t  t o g e t h e r  (R865) .  Casc io ' s  w i f e  t r i e d  t o  s t o p  him, and 

7 



h e  h i t  h e r  and s e n t  h e r  f l y i n g  i n t o  t h e  a i r  (R866) .  A f r i e n d  

managed t o  i n t e r v e n e ,  and M r .  Smi th  was a b l e  t o  m a k e  it  s a f e l y  back 

t o  h i s  house  (R866, 8 6 7 ) .  M r .  Smi th  c o u l d  a l s o  reca l l  times when 

C a s c i o ' s  wi fe  came o v e r  t o  t h e  house  w i t h  b l a c k  e y e s  a f t e r  hav ing  

been  h i t  by h e r  husband (R867, 8 6 8 ) .  Mr. Smi th  was a l s o  aware of 

t h e  f a c t  t h a t  C a s c i o  carried g u n s  a round  even  though  h e  was on  

p r o b a t i o n  (R868) .  Cascio s ta ted t o  M r .  Smi th  t h a t  h e  a l w a y s  

carried a gun (R868) .  M r .  Smi th  was aware t h a t  M r .  Cascio was 

g o i n g  t o  federal  p r i s o n  f o r  r a c k e t e e r i n g  (R869) ,  and M r .  Smi th  

a p p e a r e d  a t  Casc io ' s  s t a t e  s e n t e n c i n g  h e a r i n g  and l e a r n e d  t h a t  much 

of t h e  C h i c a g o  i n c i d e n t s  were t r u e  (R970, 9 7 2 ) .  The S t a t e  J u d g e  

declared M r .  C a s c i o  a d a n g e r  t o  t h e  community and a h a b i t u a l  

o f f e n d e r  who had v i o l a t e d  h i s  p r o b a t i o n  by a t t a c k i n g  a po l i ce  

off icer  by p u l l i n g  a gun and t h r e a t e n i n g  w i t n e s s e s  w i t h  d e a t h  or 

harm t o  t h e i r  famil ies  (R872, 8 7 3 ) .  Af t e r  t h e  s e n t e n c i n g  h e a r i n g  

t h a t  took place i n  ' 8 4 ,  M r .  Cascio was s e n t  t o  p r i s o n  (R871, 874)  . 
Before g o i n g  t o  p r i s o n  Cascio  ment ioned  a C a p t a i n  Donahue w i t h  t h e  

Pasco County  S h e r i f f ' s  Depa r tmen t  who d i e d  unde r  m y s t e r i o u s  

c i r c u m s t a n c e s  (R875) .  T h e r e  was a q u e s t i o n  as t o  w h e t h e r  or n o t  

i t  was a s u i c i d e  or a n  a s s a s s i n a t i o n ,  and Cascio i n d i c a t e d  it was 

a n  a s s a s s i n a t i o n  (R875) .  

0 

On t h e  d a y  i n  q u e s t i o n  M r .  Smi th  s t a t e d  t h a t  w h i l e  h e  and 

Jose t te  were a t  t h e  Moose l o d g e ,  Cascio came i n  and began  t a l k i n g  

(R877) .  When M r .  Smi th  men t ioned  t h a t  t h e y  had t o  g e t  home i n  

o r d e r  t o  b e  t h e r e  f o r  a man who was coming o v e r  t o  t a k e  o u t  

c a r p e t i n g ,  Cascio o f f e r e d  t o  come o v e r  and h e l p  remove t h e  carpet .  
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Al though  M r .  S m i t h  had t o l d  him t h i s  was n o t  n e c e s s a r y ,  Cascio 

i n s i s t e d  (R877) .  A f t e r  a s h o r t  s t o p  a t  a l i q u o r  s t o r e ,  M r .  Smi th ,  

Joset te ,  and Cascio a r r i v e d  a t  M r .  S m i t h ' s  house  a t  a p p r o x i m a t e l y  

4:OO p .m.  (R877, 8 7 8 ) .  

0 

A f t e r  a b i t  Joset te  i n d i c a t e d  t h a t  s h e  wanted t o  m a k e  a 

phone c a l l  and needed  t h e  car t o  do s o .  M r .  S m i t h ' s  i n s u r a n c e  had 

r e c e n t l y  e x p i r e d ,  and h e  d i d  n o t  want  h e r  t a k i n g  t h e  car (R879) .  

Jo se t t e  was i n s i s t e n t ,  however;  and when Cascio v o l u n t e e r e d  t o  take  

h e r ,  M r .  Smi th  t h o u g h t  t h i s  was a g r e a t  i d e a  (R880, 8 8 1 ) .  M r .  

Smi th  worked a round  t h e  house  a b i t  and was s i t t i n g  a t  t h e  d i n i n g  

room t ab l e  when t h e  two came back a b o u t  25  or 30 m i n u t e s  l a t e r  

(R881, 8 8 2 ) .  J o s e t t e  walked  q u i c k l y  i n t o  t h e  house  f i r s t ,  and s h e  

seemed u p s e t  or  n e r v o u s  and w a s n ' t  s a y i n g  a n y t h i n g  (R883, 885)  . 
Cascio t h e n  came r u n n i n g  i n  and a l s o  d i d n ' t  s a y  a n y t h i n g  n o r  d i d  

h e  s i t  down a t  t h e  t ab l e  (R886) .  When M r .  Smi th  a s k e d  Cascio  wha t  

was g o i n g  on ,  C a s c i o  became a l i t t l e  a g g r e s s i v e  and s t a t e d  "what  

do you mean w h a t ' s  gong on?" (R886) .  A t  t h a t  p o i n t  M r .  Smi th  

d e c i d e d  i t  would be b e s t  i f  C a s c i o  would l e a v e  and a s k e d  him t o  do 

s o  (R886, 8 8 8 ) .  Cascio  t h e n  s a i d  some th ing  a b o u t  "are you g o i n g  

t o  m a k e  m e"  and t h a t  is  when M r .  Smi th  n o t e d  t h a t  Cascio was 

w e a r i n g  a jacket  e v e n  though  it was 82 d e g r e e s  o u t s i d e  (R888) .  M r .  

Smi th  g o t  up from h i s  cha i r  a g a i n  r e p e a t i n g  t h a t  i t  was t i m e  f o r  

Cascio t o  go ;  and as h e  app roached  Cascio,  Cascio shoved  him w i t h  

b o t h  f i s t s  (R889) .  F e a r i n g  t h a t  C a s c i o  was c a r r y i n g  a gun ,  M r .  

Smi th  p i c k e d  u p  h i s  gun t h a t  h e  had p l a c e d  on t h e  table t h e  n i g h t  

b e f o r e  (R889) .  Again M r .  Smi th  asked Cascio t o  l e a v e ,  b u t  Cascio 
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j u s t  kept  coming t o w a r d s  Smi th  (R889, 8 9 0 ) .  M r .  Smi th  n o t e d  a look 

i n  Casc io ' s  e y e  t h a t  was similar  t o  t h e  look h e  had on t h e  n i g h t  

when Cascio  a t t a c k e d  M r .  Smi th  (R890) .  Cascio t h e n  s a i d  some th ing  

a b o u t  s t u f f i n g  t h e  gun i n t o  S m i t h ' s  mouth and kept coming closer 

(R890, 8 9 1 ) .  M r .  Smi th  t r i e d  t o  p u s h  Cascio o f f  as he  came closer,  

b u t  Cascio j u s t  k e p t  coming. A t  t h a t  p o i n t  M r .  Smi th  y e l l e d  f o r  

Cascio  t o  s t o p  and t h e n  h e  f i r e d  (R891) .  

M r .  S m i t h  s ta ted h e  began  t o  p a n i c  (R891) .  A f t e r  g o i n g  

t o  Jose t te  and t h e n  g o i n g  back t o  Cascio,  h e  l o o k e d  a round  f o r  

J o s e t t e  and n o t i c e d  s h e  was gone  (R893) .  H e  looked a round  t h e  y a r d  

f o r  h e r ,  b u t  t h e n  h e  assumed s h e  had gone  f o r  he lp  (R893, 8 9 5 ) .  

A s  he  l o o k e d  a round  t h e  y a r d  f o r  h e r ,  h e  r e a l i z e d  h e  was s t i l l  

h o l d i n g  on t o  t h e  gun. N o t  w a n t i n g  a n y  pa r t  of i t ,  h e  j u s t  t h r e w  

t h e  gun o v e r  t h e  f e n c e  i n t o  a wooded area (R894, 8 9 5 ) .  Because  h e  

assumed t h e  p o l i c e  and a n  ambulance were on t h e i r  way, M r .  Smi th  

d e c i d e d  t o  a l s o  th row away some d r u g  p a r a p h e r n a l i a  h e  had i n  t h e  

house  (R895, 896) . M r .  Smi th  moved t h e  cars  i n  t h e  d r i v e w a y  a round  

i n  p r e p a r a t i o n  f o r  a n  ambulance ,  b u t  t h e  ambulance s t i l l  h a d n ' t  

come (R897) .  M r .  Smi th  t h e n  d e c i d e d  h e  would t r y  t o  g e t  Cascio 

i n t o  Casc io ' s  car t o  take Cascio t o  t h e  h o s p i t a l  h i m s e l f  (R899) .  

M r .  S m i t h  was a b l e  t o  d r a g  Cascio  from t h e  d i n i n g  room i n t o  t h e  

g a r a g e  area; b u t  b e c a u s e  h e  had a bad back and was u n a b l e  t o  l i f t  

Cascio ( a s  was c o n f i r m e d  by M r .  S m i t h ' s  d o c t o r  - R485) ,  h e  had t o  

s t o p  before h e  c o u l d  g e t  Cascio i n t o  a car (R899) .  

H e a r i n g  h i s  n e i g h b o r ' s  car p u l l  i n  t h e  d r i v e w a y ,  M r .  

Smi th  r a n  n e x t  d o o r  t o  h i s  n e i g h b o r  C u r t  M a r i a n i  who had p a r a m e d i c  
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t r a i n i n g  (R896, 8 9 9 ) .  M r .  Smi th  knocked on M r .  M a r i a n i ' s  d o o r  and 

t o l d  M r .  M a r i a n i  t h a t  h e  had j u s t  s h o t  someone (R371, 3728 9 0 0 ) .  

M r .  M a r i a n i  t h o u g h t  M r .  Smi th  was j o k i n g  and o f f e r e d  him a d r i n k ,  

b u t  M r .  Smi th  t o l d  him h e  w a s n ' t  k i d d i n g  and a s k e d  him t o  f o l l o w  

him back t o  t h e  house  (R372, 9 0 0 ) .  On t h e  way t o  M r .  S m i t h ' s  

house ,  M r .  M a r i a n i  a s k e d  him what  had happened.  M r .  Smi th  s a i d  

some th ing  a b o u t  C a s c i o  t r y i n g  t o  rape Joset te  and t h e n  t u r n i n g  on 

Smi th  (R385, 9 0 1 ) .  Once i n s i d e  t h e  house ,  t h e y  went  i n t o  t h e  

g a r a g e ,  and M r .  M a r i a n i  c o u l d  see t h e  body l y i n g  on t h e  g a r a g e  

f l o o r  (R375) . M r .  M a r i a n i  c o u l d  see b lood  a l l  o v e r  t h e  body and 

i t  seemed t o  him l i k e  b l o o d  was coming from t h e  s k u l l .  A t  t h a t  

p o i n t  M r .  M a r i a n i  l o o k e d  a t  M r .  Smi th  and t h e n  M r .  M a r i a n i  q u i c k l y  

l e f t  t h e  house  (R376, 9 0 1 ) .  Acco rd ing  t o  M r .  M a r i a n i  as  M r .  

M a r i a n i  was l e a v i n g  t h e  house ,  M r .  Smi th  was a s k i n g  f o r  h e l p  i n  

g e t t i n g  t h e  body i n t o  t h e  t r u n k  (R376) .  Acco rd ing  t o  M r .  Smi th ,  

h e  a s k e d  M r .  M a r i a n i  f o r  h e l p  i n  g e t t i n g  Cascio  i n t o  t h e  car  

(R901) .  Acco rd ing  t o  W i l l i a m  McAteer, M r .  M a r i a n i  e x p r e s s e d  d o u b t s  

t h e  d a y  a f t e r  t h e  i n c i d e n t  as  t o  whe the r  o r  n o t  M r .  Smi th  had s a i d  

a n y t h i n g  s p e c i f i c a l l y  a b o u t  a t r u n k .  M r .  M a r i a n i ,  upon f u r t h e r  

t h o u g h t ,  r e c a l l e d  h e a r i n g  M r .  Smi th  a s k  f o r  h e l p  i n  p u t t i n g  Cascio 

i n t o  t h e  car (R990, 9 9 1 ) .  

0 

When M r .  M a r i a n i  l e f t  M r .  Smi th ,  h e  d r o v e  t o  M r .  

McAteer's car d e a l e r s h i p  i n  o r d e r  t o  u s e  t h e  phone (R377, 3908 

3 9 1 ) .  M r .  M a r i a n i  a d m i t t e d  t h a t  h e  was s c a r e d  and i n  a p a n i c  when 

h e  made h i s  phone c a l l  t o  t h e  p o l i c e  (R378, 3 8 8 ) .  H e  t o l d  t h e  

p o l i c e  on t h e  phone t h a t  h e  a c t u a l l y  h e a r d  a s h o o t i n g  when, i n  
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f a c t ,  h e  d i d  n o t  (R378) .  H e  a d m i t t e d  t h e  i n a c c u r a c y ,  a l s o ,  t o  M r .  

McAteer t h e  d a y  a f t e r  t h e  i n c i d e n t  (R990) .  M r .  M a r i a n i  a l s o  

a d m i t t e d  t o  e r r o n e o u s l y  s t a t i n g  t h a t  t h e  p e r s o n  had been  s h o t  

s e v e r a l  times i n c l u d i n g  i n  t h e  c h e s t  area (R399, 9 8 8 ) .  Acco rd ing  

t o  M r .  M C A t e e r ,  M r .  M a r i a n i  had t o l d  him t h a t  t h e  p e r s o n  had been  

s h o t  i n  t h e  head ,  c h e s t  and l e g  areas (R988, 9 8 9 ) .  

0 

A f t e r  M r .  M a r i a n i  took o f f ,  M r .  Smi th  moved t h e  cars 

a round  a g a i n  w i t h  t h e  i n t e n t  of t r y i n g  t o  somehow d r a g  Cascio i n t o  

C a s c i o ' s  car i n  o r d e r  t o  take him t o  t h e  h o s p i t a l  (R902, 9 0 3 ) .  

Before h e  t r i e d  t o  a c t u a l l y  move t h e  body a g a i n ,  h e  d e c i d e d  t o  g o  

o v e r  t o  a n o t h e r  n e i g h b o r ' s  h o u s e  and t r y  t o  phone f o r  h e l p  (R902) .  

F i r s t  h e  c a l l e d  a law o f f i c e  where  a f r i e n d  of  h i s  worked,  b u t  h i s  

f r i e n d  was n o t  i n  (R904) .  Then M r .  Smi th  d i a l e d  ze ro  and began 

t a l k i n g  t o  t h e  po l i ce  d i s p a t c h e r  (R904) . Whi le  t a l k i n g  on t h e  

phone ,  h i s  n e i g h b o r  Sam s u d d e n l y  y e l l e d  o u t  "my god ,  t h e i r  a iming  

s h o t g u n s  a t  my house"  (R904) .  Sam would n o t  l e t  M r .  Smi th  g o  

o u t s i d e  u n t i l  t h e y  had r e c e i v e d  a s s u r a n c e s  from t h e  po l i ce  t h a t  

n o t h i n g  would happen (R905) .  Both  h e  and Sam t h e n  had t o  l e a v e  t h e  

house  w i t h  t h e i r  hands  b e h i n d  t h e i r  b a c k s  (R905) .  M r .  Smi th  was 

t h e n  made t o  g e t  down on t h e  a s p h a l t  where  h i s  hands  were 

h a n d c u f f e d  b e h i n d  h i s  back (R906) .  M r .  Smi th  k e p t  t e l l i n g  them n o t  

t o  s h o o t ,  t h a t  h e  was a good guy8 and t h a t  h e  d i d  n o t  want  t o  s h o o t  

t h e  p e r s o n  (R906) .  One of t h e  o f f icers  a s k e d  him what  happened ,  

and M r .  Smi th  s t a t e d  h e  s h o t  a guy ,  The o f f ice r  t h e n  a s k e d  where  

is  t h e y  guy8 and M r .  Smi th  r e p l i e d  t h a t  h e  was i n  t h e  g a r a g e  

(R907) .  
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Deputy C o s i m i  was t h e  o f f i c e r  who h a n d c u f f e d  M r .  Smi th  

(R410) . Accord ing  t o  t h e  d e p u t y ,  M r .  Smi th  s a i d  h e  had t o  s h o o t  

t h e  guy b e c a u s e  t h e  guy  was g o i n g  a f t e r  h i s  d a u g h t e r  ( R 4 1 1 )  . 
Deputy K e r s c h n e r  was t h e  s econd  d e p u t y  on t h e  s c e n e ,  and h e  a l s o  

h e a r d  M r .  Smi th  s a y  t h a t  h e  s h o t  someone b e c a u s e  h e  was g o i n g  f o r  

h i s  d a u g h t e r  (R495) .  Deputy K e r s c h n e r  s t a t e d  t h a t  M r .  Smi th  s a i d  

n o t h i n g  a b o u t  b e i n g  f r i g h t e n e d  of t h e  v i c t i m  n o r  d i d  he  s a y  

a n y t h i n g  a b o u t  t h e  v i c t i m  hav ing  s e x u a l l y  a s s a u l t e d  h i s  d a u g h t e r  

(R499, 5 0 0 ) .  Ano the r  off icer  who a r r i v e d  a t  t h e  s c e n e  l a t e r  a l so  

t e s t i f i ed  t h a t  M r .  Smi th  had s t a t e d  h e  s h o t  t h e  man b e c a u s e  h e  was 

t r y i n g  t o  s t e a l  h i s  d a u g h t e r  (R995, 996) . 
I n  r e g a r d s  t o  Cascio 's  c h a r a c t e r ,  two p e o p l e  t e s t i f i e d .  

D e t e c t i v e  Andy F i v e c o a t  of t h e  Tarpon S p r i n g s  P o l i c e  Depa r tmen t  

knew Casc io ' s  r e p u t a t i o n  i n  t h e  community f o r  b e i n g  v i o l e n t ,  f o r  

c a r r y i n g  a gun ,  and f o r  b e i n g  i n  t h e  mafia (R943, 944,  946,  948,  

9 5 3 ) .  C h r i s t o p h e r  Ve rde ,  a f r i e n d  and employee of Casc io ' s ,  a l s o  

knew Casc io ' s  r e p u t a t i o n  i n  t h e  community and r e p e a t e d  D e t e c t i v e  

F i v e c o a t ' s  s t a t e m e n t s  as t o  Casc io ' s  b e i n g  v i o l e n t ,  c a r r y i n g  a gun 

and b e i n g  i n  t h e  mafia (R959, 9 6 0 ) .  

0 

I n  r e g a r d  t o  M r .  S m i t h ' s  c h a r a c t e r ,  h i s  s econd  ex -wi fe ,  

V i r g i n i a  S m i t h ,  t e s t i f i e d  t h a t  M r .  Smi th  had a r e p u t a t i o n  i n  t h e  

community f o r  b e i n g  a v e r y  p e a c e f u l ,  n o n v i o l e n t  p e r s o n  (R978, 9 7 9 ) .  

M s .  Smi th  d e n i e d  h a v i n g  been  h i t  by M r .  Smi th  or h a v i n g  had him 

ground  hamburger i n t o  h e r  face (R980, 9 8 1 ) .  I n  r e b u t t a l  t h e  S ta te  

c a l l e d  C a s c i o ' s  widow or ex- wi fe ,  Barbara Cascio, who t e s t i f i e d  

t h a t  V i r g i n i a  had t o l d  h e r  t h a t  M r .  Smi th  had b e a t e n  h e r ,  had 
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mashed hamburger i n  h e r  face, had h e l d  h e r  unde r  t h e  j a c u z z i  and 

had t u r n e d  t h e  h o t  water on h i g h  when s h e  was i n  t h e  shower (R993, 

994). I t  was n o t e d  t h a t  Ms. Cascio  was t r y i n g  t o  s u e  M r .  S m i t h  

(R994). 

a 
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SUMMARY OF THE ARGUMENT 

An e r r o n e o u s  and m i s l e a d i n g  i n s t r u c t i o n  t h a t  g o e s  t o  t h e  

h e a r t  of t h e  d e f e n s e  is f u n d a m e n t a l  r e v e r s i b l e  error .  An e r r o n e o u s  

and m i s l e a d i n g  i n s t r u c t i o n  on a o n e- s t e p  lesser crime from t h a t  

which t h e  d e f e n d a n t  is c o n v i c t e d  is a l s o  f u n d a m e n t a l  per se 

r e v e r s i b l e  er ror .  A new t r i a l  is  r e q u i r e d  d u e  t o  t h e  f a c t  t h a t  t h e  

t r i a l  c o u r t  o n l y  g a v e  t h e  s h o r t  form of e x c u s a b l e  homic ide  on t h e  

m a n s l a u g h t e r  l esser ,  and t h i s  s h o r t  form i s  e r r o n e o u s  and 

m i s l e a d i n g .  

Upon r e t r i a l ,  t h e  f o l l o w i n g  e v i d e n t i a r y  p rob lems  s h o u l d  

b e  c o r r e c t e d :  (1) t h e  prosecutor  s h o u l d  n o t  have  been  a l l o w e d  t o  

have  M s .  Estes c a l l e d  as a c o u r t  w i t n e s s  s o  t h a t  h e  c o u l d  impeach 

h e r  t e s t i m o n y .  T h e r e  were no  d r a s t i c  c h a n g e s  i n  h e r  t e s t i m o n y  t h a t  

would al low impeachment.  I n  t h e  a l t e r n a t i v e ,  t h e  prosecutor  s h o u l d  

n o t  have  been  a l l o w e d  t o  u s e  M s .  Estes'  p r i o r  s t a t e m e n t s  as  

s u b s t a n t i v e  e v i d e n c e .  These  s t a t e m e n t s  d i d  n o t  f a l l  unde r  t h e  

h e a r s a y  e x c e p t i o n .  L a s t l y ,  u s e  of  i r r e l e v a n t  c o l l a t e r a l  crimes i n  

t h i s  s t a t e m e n t  h i g h l y  p r e j u d i c e d  M r .  Smi th .  ( 2 )  A S t a t e  w i t n e s s  

was i m p r o p e r l y  a s k e d  by t h e  p r o s e c u t o r  i f  M r .  Smi th  had t r i e d  t o  

claim self  d e f e n s e  a t  t h e  s c e n e ,  which h e  d i d  n o t ;  and t h i s  

c o n s t i t u t e d  a comment on M r .  S m i t h ' s  r i g h t  t o  r ema in  s i l e n t .  ( 3 )  

S p r i n g i n g  a u t o p s y  p h o t o s  on t h e  young M s .  E s t e s  r e s u l t i n g  i n  a n  

e m o t i o n a l  o u t b u r s t  a l s o  p r e j u d i c e d  M r .  S m i t h ' s  case. ( 4 )  

P r o h i b i t i n g  M r .  Smi th  from hav ing  h i s  w i t n e s s e s  c o r r o b o r a t e  

specif ic  acts  of v i o l e n c e  c o n s t i t u t e d  error .  I t  was f o r  t h e  j u r y  
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t o  weigh w i t n e s s  c r e d i b i l i t y  i n  d e t e r m i n i n g  t h e  claim of s e l f -  

d e f e n s e ;  and t h e  d e f e n s e  w i t n e s s e s  would have  a s s i s t e d  t h e  

d e f e n d a n t  i n  h i s  d e f e n s e .  

16 



ARGUMENT 

ISSUE I 

WAS THE FAILURE TO GIVE THE LONG FORM 
INSTRUCTION ON THE DEFENSE OF 
EXCUSABLE HOMICIDE FUNDAMENTAL ERROR 
WHEN THE SHORT FORM EXCUSABLE 
HOMICIDE INSTRUCTION HAD BEEN GIVEN,  
WHEN THE DEFENDANT HAD NEITHER 
REQUESTED THE LONG FORM INSTRUCTION 
NOR OBJECTED TO THE G I V I N G  OF THE 
SHORT FORM INSTRUCTION, AND WHEN THAT 
DEFENSE WAS SUPPORTED BY THE 
EVIDENCE? (AS CERTIFIED BY THE 
SECOND DISTRICT COURT OF APPEAL) 

R e s t a t e d  more s i m p l y ,  t h e  i s s u e  h e r e  is whe the r  an  

e r roneous  and m i s l e a d i n g  i n s t r u c t i o n  t h a t  g o e s  t o  t h e  h e a r t  of t h e  

d e f e n s e  is f u n d a m e n t a l  error .  The Second D i s t r i c t  C o u r t  of Appeal 

r e j e c t e d  i t s  own p r i o r  cases and t h o s e  of t h i s  c o u r t  and o t h e r  

d i s t r i c t  c o u r t s  of appeal when it answered  t h e  above  i n  t h e  

n e g a t i v e .  The Second D i s t r i c t  C o u r t  of Appeal d e c i d e d  t h a t  j u r y  

i n s t r u c t i o n s  on a d e f e n s e  s h o u l d  b e  d e f e n s e  c o u n s e l ' s  

r e s p o n s i b i l i t y  a s  a matter of t r i a l  tac t ics  and s t r a t e g y  and s h o u l d  

n o t  be  t h e  "bu rden"  of t h e  t r i a l  c o u r t .  M r .  Smi th  r e s p e c t f u l l y  

s u b m i t s  t h a t  c h a r g i n g  t h e  j u r y  p r o p e r l y  and c o r r e c t l y  is t h e  d u t y  

of t h e  t r i a l  c o u r t ,  and t h a t  any  d e f e n s e  c o u n s e l  who would 

i n t e n t i o n a l l y  n o t  r e q u e s t  a proper i n s t r u c t i o n  on t h e  h e a r t  of t h e  

d e f e n s e  i n  t h e  name of  t r i a l  tac t ics  o r  s t r a t e g y  would have  t o  have  

h i s  competence as  an a t t o r n e y  s e r i o u s l y  q u e s t i o n e d .  I t  is 

i n c o m p r e h e n s i b l e  t h a t  a d e f e n s e  c o u n s e l  would i n t e n t i o n a l l y  want  

t o  have  t h e  j u r y  e r r o n e o u s l y  i n s t r u c t e d  on t h e  d e f e n s e  s o  as  t o  
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d e n y  h i s  c l i e n t  t h e  c h a n c e  of hav ing  t h e  j u r y  a c q u i t  t h e  d e f e n d a n t .  

What k i n d  of  t r i a l  t ac t i c  or s t r a t e g y  would t h a t  be?  More l i k e l y  

d e f e n s e  c o u n s e l  would i n a d v e r t e n t l y  f a i l  t o  see a p rob lem w i t h  t h e  

j u r y  d e f e n s e  i n s t r u c t i o n .  I n  s u c h  a case where  t h i s  o v e r s i g h t  

r e s u l t s  i n  a n  e r r o n e o u s  i n s t r u c t i o n  on t h e  h e a r t  of t h e  d e f e n s e  

t hen- - i f  t h e  bu rden  f a l l s  e n t i r e l y  on d e f e n s e  c o u n s e l - - t h e  

s t a n d a r d s  f o r  b e i n g  e f f e c t i v e  c o u n s e l  have  n o t  been  meet unde r  

K n i u h t  V.  S t a t e  , 394 So.2d 997 (F la .  1981), and a new t r i a l  s h o u l d  

b e  c o n d u c t e d  on t h a t  b a s i s .  

a 

C o n t r a r y  t o  t h e  Second Dis t r i c t  C o u r t  o f  Appeal 's  

o p i n i o n ,  however ,  t h e  main r e s p o n s i b i l i t y  f o r  t h e  g i v i n g  of proper 

j u r y  i n s t r u c t i o n s  h a s  been  d e c l a r e d  by t h i s  c o u r t  t o  be on t h e  

t r i a l  c o u r t .  A s  was p o i n t e d  o u t  i n  Yohn v.  S t a t e  476 S0.2d 1 2 3  

(Fla .  1985) , t h e  a p p r o v a l  of s t a n d a r d  j u r y  i n s t r u c t i o n s  h a s  n o t  

r e l i e v e d  t h e  t r i a l  j u d g e  of h i s  r e s p o n s i b i l i t y  of c o r r e c t l y  

c h a r g i n g  t h e  j u r y .  I t  is t h e  t r i a l  c o u r t ' s  r e s p o n s i b i l i t y  t o  

c h a r g e  t h e  j u r y  on e v e r y  d e f e n s e  w h i c h  is r e c o g n i z e d  by t h e  l a w  and 

s u s t a i n e d  by any  t e s t i m o n y .  Pa lmes  v .  S t a t e  8 397 SO.2d 648 (Fla .  

1981) ; and R o d r i a u e z  V .  S t a t e  , 396 So.2d 798 (F la .  3d DCA 1981). 

I n  a d d i t i o n ;  i f  t h e  t r i a l  c o u r t  attempts t o  d e f i n e  t h e  crime f o r  

which t h e  d e f e n d a n t  is a c c u s e d ,  it is t h e  d u t y  of t h e  t r i a l  c o u r t  

t o  d e f i n e  e a c h  and e v e r y  e l e m e n t .  Mot l ev  v. S t a t e  , 155 Fla.  545, 

20 So.2d 798 (1945). Thus,  c o n t r a r y  t o  t h e  Second D i s t r i c t  C o u r t  

of Appeal's d e c i s i o n  i n  t h i s  case, t h e  b u r d e n  of  proper j u r y  

i n s t r u c t i o n s  on t h e  d e f e n s e  d o e s  and mus t  f a l l  on t h e  t r i a l  c o u r t .  

T h i s  c o n c l u s i o n  is n o t  o n l y  s u p p o r t e d  by t h e s e  l e g a l  

18 



axioms b u t  by t h e  way t h e y  have been a p p l i e d .  T h e  f o l l o w i n g  cases 

found r e v e r s i b l e  e r r o r  where  t h e  t r i a l  c o u r t  f a i l e d  t o  a d e q u a t e l y  

i n s t r u c t  on an a f f i r m a t i v e  d e f e n s e :  I n  C a r t e r  V .  S t a t e ,  469 So.2d 

194 a t  196 (Fla .  2d DCA 1985), t h e  c o u r t  s t a t e d  t h a t  when "a t r i a l  

judge  g i v e s  an i n s t r u c t i o n  t h a t  i s  an  i n c o r r e c t  s t a t e m e n t  of t h e  

l a w  and n e c e s s a r i l y  mis lead ing  t o  t h e  j u r y ,  and t h e  e f f e c t  of t h a t  

i n s t r u c t i o n  is t o  n e g a t e  t h e  d e f e n d a n t ' s  o n l y  d e f e n s e ,  i t  is 

fundamental  e r r o r  and h i g h l y  p r e j u d i c i a l  t o  t h e  de fendan t ."  The 

c o u r t  went on t o  s t a t e  t h a t  " [ f l a i l u r e  t o  g i v e  a comple te  and 

accurate i n s t r u c t i o n  is fundamental  e r r o r  , rev iewable  i n  t h e  

comple te  absence  of a r e q u e s t  o r  o b j e c t i o n . "  - I d .  Carter dea l t  

w i t h  an  e r r o n e o u s  "du ty  t o  r e t r ea t "  i n s t r u c t i o n .  I n  Rodriauez I 

s u D r a ,  t h e  c o u r t  found r e v e r s i b l e  e r r o r  where t h e  c o u r t  d i d  n o t  

i n s t r u c t  on a d e f e n s e  t o  i n t e n t  t o  take  i n  a grand t h e f t  case. I n  

Baalev  v. S t a t e ,  119 So.2d 400 (Fla.  1st DCA 1960) , t h e  c o u r t  found 

fund amen t a 1 r e v e r s i b l e  e r r o r  when t h e  t r i a l  c o u r t  f a i l e d  t o  

i n s t r u c t  on t h e  d e f e n s e  of j u s t i f i a b l e  homicide. And i n  Motlev,  

S u D r a ,  t h i s  c o u r t  r e f u s e d  t o  u s e  a harmless e r r o r  a n a l y s i s  and 

found fundamenta l  r e v e r s i b l e  e r r o r  i n  an i n s t r u c t i o n  on s e l f  

d e f e n s e  i n  a homicide case. The d e f e n d a n t  i n  Motlev was c o n v i c t e d  

of second- degree murde r ,  and t h e  t r i a l  c o u r t ' s  i n s t r u c t i o n  on s e l f  

d e f e n s e  was e r r o n e o u s  and m i s l e a d i n g .  Defense c o u n s e l  d i d  n o t  

o b j e c t  t o  t h e  e r r o n e o u s  i n s t r u c t i o n  b u t  d i d  a s k  f o r  a d e f i n i t i o n  

of a ssau l t .  T h i s  d e f i n i t i o n  made matters even worse. 

I n  M r .  S m i t h ' s  case t h e  t r i a l  c o u r t  o n l y  gave  t h e  s h o r t  

form of excusab le  homicide ( R 1 2 1 2 ,  1358, 1359). M r .  S m i t h ' s  
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d e f e n s e  i n  t h i s  case was b a s i c a l l y  g rounded  i n  self  d e f e n s e  i n  t h a t  

h e  had i n i t i a l l y  p i c k e d  u p  t h e  gun  b e c a u s e  h e  was a f r a i d  of Cascio 

(R889) . T h e r e  was a l s o  e v i d e n c e  t h a t  Cascio had f o r c e d  h i m s e l f  on 

Jose t te  t o  t h e  p o i n t  where  s h e  became v e r y  u p s e t ,  and M r .  Smi th  was 

aware t h a t  some th ing  was amiss (R883-888, 385 ,  901,  651-656). 

O b v i o u s l y ,  M r .  S m i t h ' s  s t a t e  of  mind when h e  p u l l e d  t h e  t r i g g e r  was 

a t  issue. Because  t h e  t h e o r y  of d e f e n s e  was e x c u s a b l e  h o m i c i d e ,  

it was incumbent  upon t h e  t r i a l  c o u r t  t o  g i v e  a f u l l  and a c c u r a t e  

j u r y  i n s t r u c t i o n  on e x c u s a b l e  homic ide .  F u r t h e r m o r e ,  t h e  g i v i n g  

of t h e  m a n s l a u g h t e r  i n s t r u c t i o n  requires t h e  complete d e f i n i t i o n  

of j u s t i f i a b l e  and e x c u s a b l e  homic ide .  L a s t  b u t  n o t  l eas t ,  t h e  

i n t r o d u c t o r y  i n s t r u c t i o n  on t h e  d e f e n s e  of e x c u s a b l e  homic ide  is 

i n h e r e n t l y  m i s l e a d i n g  b e c a u s e  it i n a c c u r a t e l y  s u g g e s t s  t h a t  a 

k i l l i n g  w i t h  a d a n g e r o u s  weapon c a n  n e v e r  be e x c u s a b l e O 2  B l i t c h  

v. S t a t e  , 427 So.2d 785  (Fla.  2d DCA 1 9 8 3 ) ;  K i n a e r v  V. S ta te  , 523 

So.2d 1199  (F la .  1st DCA 1 9 8 8 ) .  

a 

Al though  t h e  Second Dis t r ic t  C o u r t  of Appeal acknowledged 

t h e  f ac t  t h a t  a complete i n s t r u c t i o n  on e x c u s a b l e  homic ide  was 

n e c e s s a r y  i n  t h i s  case and t h e  i n c o m p l e t e  i n s t r u c t i o n  was 

m i s l e a d i n g ,  i t  r e f u s e d  t o  a p p l y  a f u n d a m e n t a l  error a n a l y s i s .  I n  

f o o t n o t e  1 t h e  c o u r t  n o t e d  t h a t  a l t h o u g h  Car te r ,  SuDra ,  and 

Rodr icluez , s u ~ r a ,  speak of f u n d a m e n t a l  error  , t h e i r  f a c t u a l  

s i t u a t i o n s  d i d  n o t  a p p l y  t h e  f u n d a m e n t a l  error d o c t r i n e  b e c a u s e  

21n c l o s i n g  t h e  p r o s e c u t o r  a r g u e d  t h a t  a d a n g e r o u s  weapon 
c o u l d  n o t  r e s u l t  i n  a n  e x c u s a b l e  homic ide  (R1276) , and d e f e n s e  
c o u n s e l  was h a v i n g  a d i f f i c u l t  t i m e  d e a l i n g  w i t h  t h i s  (R1309, 1 3 1 0 ,  
1 3 4 3 ) .  
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o b j e c t i o n s  had been made. The Second Di s t r i c t  C o u r t  of Appeal t h e n  

t r i e d  t o  d i s t i n g u i s h  Baa ley ,  - r  where t h e  fundamenta l  e r r o r  

d o c t r i n e  was a p p l i e d  by n o t i n g  t h a t  t h e  t r i a l  c o u r t  gave  a 

mis lead ing  i n s t r u c t i o n  on j u s t i f i a b l e  homicide as  opposed t o  M r .  

S m i t h ' s  s i t u a t i o n  w h e r e  "no i n s t r u c t i o n  was read"  ( f o o t n o t e  1). 

Whatever d i s t i n c t i o n  t h e  Second Dis t r i c t  Cour t  of Appeal is t r y i n g  

t o  m a k e  here e s c a p e s  unders igned c o u n s e l .  The t r i a l  c o u r t  gave  an  

incomple te  i n s t r u c t i o n  on e x c u s a b l e  homicide--a n e c e s s a r y  p a r t  of 

t h e  manslaughter  i n s t r u c t i o n  w h i c h  is  on ly  one s t e p  removed from 

t h e  second- degree murder c o n v i c t i o n  M r  . S m i t h  received- - and t h e  

incomple te  i n s t r u c t i o n  was mis lead ing  and e r roneous .  The  Second 

D i s t r i c t  C o u r t  of Appeal d o e s  n o t  d i s c u s s  Motlev,  s u D r a r  w h i c h  is 

a s i t u a t i o n  t h a t  n o t  on ly  i n v o l v e s  fundamental  e r r o r  b u t  e r r o r  t h a t  

was c o n t r i b u t e d  t o  by d e f e n s e  c o u n s e l  i n  r e g a r d s  t o  t h e  s e l f  

d e f e n s e  i n s t r u c t i o n  on a second- degree murder c o n v i c t i o n .  ( I t  is 

t o  be noted  t h a t  Motlev '6 f a c t u a l  s i t u a t i o n  is v e r y  similar t o  M r .  

S m i t h ' s  i n  t h a t  b o t h  involved t h e  d e f e n d a n t  us ing  a gun when f a c e d  

w i t h  an  a g g r e s s i v e  v i c t i m  and a mis lead ing  i n s t r u c t i o n  on s e l f  

d e f e n s e  t h a t  h i t  t h e  hear t  of t h e  d e f e n d a n t ' s  case.) 

The Second Di s t r i c t  C o u r t  of Appeal and A t t o r n e y  Genera l  

a l s o  p o i n t  t o  t h i s  c o u r t ' s  o p i n i o n  i n  Smith  v. S t a t e  , 521 So.2d 

1 0 6  (F la .  19881, as s u p p o r t  f o r  n o t  app ly ing  t h e  fundamenta l  e r r o r  

d o c t r i n e .  A c a r e f u l  r ead ing  of Smith,  however, f a i l s  t o  p r o v i d e  

t h e  s u p p o r t  d e s i r e d .  Although Smith r e f u s e d  t o  a p p l y  fundamenta l  

e r r o r  t o  t h e  u s e  of t h e  i n s a n i t y  d e f e n s e  i n s t r u c t i o n  a f t e r  a n  

ear l ie r  case had found t h e  s t a n d a r d  i n s t r u c t i o n  n o t  s u f f i c i e n t l y  
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clear as t o  t h e  bu rden  of e s t a b l i s h i n g  s a n i t y  when t h e r e  is 

e v i d e n c e  of  i n s a n i t y ,  t h e  $Smith case n o t e s  t h a t  t h e  i n a d e q u a t e  

i n s t r u c t i o n  on i n s a n i t y  was n o t  so  f l awed  as t o  d e p r i v e  a d e f e n d a n t  

c l a i m i n g  t h e  i n s a n i t y  d e f e n s e  of a f a i r  t r i a l .  "Despi te  a n y  

s h o r t c o m i n g s ,  t h e  s t a n d a r d  j u r y  i n s t r u c t i o n s ,  a s  a whole ,  made i t  

q u i t e  clear t h a t  t h e  b u r d e n  of  proof was on t h e  S ta te  t o  p r o v e  a l l  

t h e  e l e m e n t s  o f  t h e  crime beyond a r e a s o n a b l e  d o u b t . "  U. a t  108.  

I n  M r .  S m i t h ' s  case t h e  m i s l e a d i n g  i n s t r u c t i o n  on e x c u s a b l e  is  s o  

f l a w e d  as t o  have  d e p r i v e d  M r .  Smi th  of a f a i r  t r i a l  b e c a u s e  it 

s t a t e s  t h a t  a d a n g e r o u s  weapon (wh ich  is t h e n  l a t e r  d e f i n e d  as  

i n c l u d i n g  a gun)  c a n  n e v e r  b e  u sed  i n  a n  e x c u s a b l e  homic ide  

d e f e n s e .  S i n c e  M r .  S m i t h ' s  case i n v o l v e d  a gun ,  t h e  e r r o n e o u s ,  

m i s l e a d i n g  i n s t r u c t i o n  d e p r i v e d  M r .  S m i t h  o f  h i s  d e f e n s e ;  of a n  

e l e m e n t  of t h e  n e x t - s t e p  lesser i n c l u d e d ;  and ,  t h e r e f o r e ,  of a f a i r  

t r i a l .  The i n t e r e s t s  of j u s t i c e  require t h a t  t h e  f u n d a m e n t a l  error 

d o c t r i n e  b e  appl ied.  

0 

0 
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ISSUE I1 

WHEN A DEFENDANT WAS CONVICTED OF 
SECOND-DEGREE MURDER, WAS THERE 
FUNDAMENTAL ERROR WHEN THE TRIAL 
COURT HAD FOLLOWED THE STANDARD J U R Y  
I N S T R U C T I O N S A N D G I V E N T H E  SHORTFORM 
INSTRUCTION ON EXCUSABLE HOMICIDE AT 
THE OUTSET OF THE HOMICIDE 
INSTRUCTIONS AND HAD GIVEN NO FURTHER 
INSTRUCTION ON EXCUSABLE HOMICIDE I N  
CONNECTION WITH ITS INSTRUCTION ON 
MANSLAUGHTER? (AS CERTIFIED BY THE 
SECOND DISTRICT COURT OF APPEAL) 

A s  t h e  Second D i s t r i c t  C o u r t  of Appeal n o t e s  i n  i t s  

d e c i s i o n  i n  t h i s  case, t h e r e  is  c o n s i d e r a b l e  d i s a g r e e m e n t  and lack 

of c l a r i t y  i n  t h i s  area. Unde r s igned  c o u n s e l  would a l s o  add 

" c o n f u s i o n "  t o  t h e  l i s t .  P e r h a p s  t h e  main r e a s o n  f o r  a l l  t h e  

d i f f i c u l t i e s  is t h a t  s e v e r a l  l e g a l  ax ioms  are i n v o l v e d  and s tack 

u p  d i f f e r e n t l y  d e p e n d i n g  on s l i g h t  b u t  i m p o r t a n t  f a c t u a l  

d e v i a t i o n s .  I n  t h i s  case w e  are c o n c e r n e d  w i t h  a n  

i n c o m p l e t e / m i s l e a d i n g  i n s t r u c t i o n  on m a n s l a u g h t e r ,  a o n e- s t e p  

lesser i n c l u d e d  e r r o n e o u s  c h a r g e  from t h a t  which t h e  A p p e l l a n t  was 

c o n v i c t e d ,  a n  i n i t i a l  e r r o n e o u s  i n s t r u c t i o n  as  opposed t o  a n  

i n c o m p l e t e  r e i n s t r u c t i o n ,  a n  e r r o n e o u s  i n s t r u c t i o n  t h a t  went  t o  t h e  

h e a r t  of A p p e l l a n t ' s  d e f e n s e ,  and f u n d a m e n t a l  error .  The 

a p p l i c a b l e  l e g a l  ax ioms  i n  t h i s  case s tack  u p  t o  t h e  c o n c l u s i o n  of 

f u n d a m e n t a l  r e v e r s i b l e  error .  

The b a s i c  g round  l e v e l  cases e s t a b l i s h  t h a t  it  is 

r e v e r s i b l e  error f o r  a t r i a l  c o u r t  t o  f a i l  t o  g i v e  a n  i n s t r u c t i o n  

on j u s t i f i a b l e  and e x c u s a b l e  homic ide  when it g i v e s  a n  i n s t r u c t i o n  

on m a n s l a u g h t e r .  O r t a a u s  V .  S t a e  , 500 So.2d 1367 a t  1370 (F la .  
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1st DCA 1 9 8 7 ) ;  A l e i o  V. S t a t e  , 483 So.2d 117  (F la .  2d DCA 1 9 8 6 ) ;  

Hedues v. S t a t e  , 1 7 2  So.2d 824 (Fla .  1 9 6 5 ) .  

The n e x t  l e v e l  o f  cases e s t a b l i s h  t h a t  t h e  s h o r t  forms 

of e x c u s a b l e  and j u s t i f i a b l e  t h a t  are g i v e n  a t  t h e  b e g i n n i n g  of t h e  

j u r y  i n s t r u c t i o n s  are n o t  s u f f i c i e n t  i n  d e f i n i n g  m a n s l a u g h t e r .  

Ortauus. ,  supra.  The s h o r t  form of e x c u s a b l e  c a n  a l s o  b e  e r r o n e o u s  

and m i s l e a d i n g  i f  t h e  case a t  i s s u e  i n v o l v e s  a d a n g e r o u s  weapon 

s u c h  as  a gun.  B o t h  K i n u e r v  , s u ~ r a ,  and B l i t c h ,  s u m a ,  p o i n t  o u t  

t h a t  t h e  s h o r t  f o rm n e g a t e s  t h e  d e f e n s e  when a gun is i n v o l v e d  

w h i l e  t h e  c o m p l e t e  v e r s i o n  o n l y  n e g a t e s  t h e  d e f e n s e  if sudden  

combat  is  i n v o l v e d .  

The n e x t  l e v e l  of cases n o t e  t h a t  t h e r e  is a d i f f e r e n c e  

between o b t a i n i n g  a proper i n i t i a l  f u l l  and c o r r e c t  i n s t r u c t i o n  b u t  

a n  i n c o m p l e t e  r e - i n s t r u c t i o n .  I f  t h e  s i t u a t i o n  i n v o l v e s  a re- 

i n s t r u c t i o n  as  d e s c r i b e d  above ,  t h e n  t h e r e  mus t  b e  a n  o b j e c t i o n  t o  

p r e s e r v e  t h e  error .  I f  t h e r e  was n o  o b j e c t i o n ,  t h e n  cases have  

h e l d  t h a t  f u n d a m e n t a l  e r r o r  d o e s  n o t  e x i s t .  C a s t o r  V .  S t a t e ,  365  

So.2d 701  ( F l a .  1 9 7 8 ) ;  Garc i a  v . Sta te  , 535 So.2d 290 (Fla.  3d DCA 

1 9 8 8 ) ;  Roias  V. Sta  t e ,  535 So.2d 674 (F la .  5 t h  DCA 1 9 8 8 ) .  I f ,  

however ,  t h e  s i t u a t i o n  i n v o l v e s  t h e  i n i t i a l  i n s t r u c t i o n  which was 

i n c o m p l e t e ,  t h e n  f u n d a m e n t a l  error d o e s  e x i s t .  Ortacius , s u p r a ;  

C a s t o r  su13za. A s  CastoE p o i n t s  o u t ,  f u n d a m e n t a l  error w i l l  o n l y  

b e  a p p l i e d  t o  e r r o n e o u s  i n i t i a l  i n s t r u c t i o n s  t o  t h e  j u r y  i n  o r d e r  

t o  keep t h e  d o c t r i n e  of f u n d a m e n t a l  error a l i m i t e d  e x c e p t i o n .  LLI. 

a t  704. 

0 

The t r i a l  l e v e l  of cases d e a l  w i t h  t h e  r e q u i r e m e n t  t h a t  
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t h e  t r i a l  c o u r t  a l w a y s  p r o p e r l y  i n s t r u c t  t h e  j u r y  on t h e  n e x t - s t e p  

( o n e- s t e p )  lesser i n c l u d e d  and t h e  f a i l u r e  t o  d o  so c o n s t i t u t e s  

f u n d a m e n t a l  per se r e v e r s i b l e  e r r o r .  A l e i o ,  -; 3 t a t e  v.  

Abreau ,  363 So.2d 1063 (Fla .  1978); Reddick  v .  S t a t e  , 394 So.2d 

417 (Fla.  1981); and Wheat v. S ta te  , 433 So.2d 1290 (Fla .  1st  DCA 

1983). The p u r p o s e  of  t h i s  r u l e  is t o  al low t h e  j u r y  "a f a i r  

o p p o r t u n i t y  t o  e x e r c i s e  i t s  i n h e r e n t  ' p a r d o n '  power by r e t u r n i n g  

a v e r d i c t  of g u i l t y  as t o  t h e  n e x t  lower crime." Abreau ,  363 So.2d 

a t  1064. Even i f  f a c t u a l l y  t h e  e v i d e n c e  c o n c l u s i v e l y  would 

e l i m i n a t e  a n e x t - s t e p  lesser,  t h e  j u r y  is  e n t i t l e d  t o  a n  

i n s t r u c t i o n  on t h a t  n e x t  l ower  crime. T h i s  is a p t l y  d e m o n s t r a t e d  

by Reddick where  t h e r e  e v i d e n c e  c l e a r l y  e s t a b l i s h e d  t h e  u s e  of a 

gun;  b u t  t h i s  c o u r t  found  f u n d a m e n t a l  r e v e r s i b l e  n o t  t o  g i v e  t h e  

n e x t - s t e p  lesser of r o b b e r y  w i t h  a weapon. T h i s  c o u r t  r e j e c t e d  t h e  

t r i a l  c o u r t ' s  r e a s o n i n g  t h a t  e i t h e r  t h e  o b j e c t  was a gun or i t  

w a s n ' t .  I t  is t h i s  case t h a t  c l e a r l y  d e m o n s t r a t e s  t h a t  t h e  

l a n g u a g e  i n  Roias and Garcia as t o  f i n d i n g  i t  h a r m l e s s  error t o  n o t  

g i v e  t h e  complete i n s t r u c t i o n  on t h e  n e x t - s t e p  lesser of 

m a n s l a u g h t e r  when t h e  d e f e n d a n t s  were c o n v i c t e d  of s econd- degree  

murder  is  wrong. A l though  t h e  f a c t u a l  s i t u a t i o n  may n o t  a p p l y  t o  

t h e  n e x t - s t e p  lesser ,  it d o e s n ' t  matter. The j u r y  is e n t i t l e d  t o  

have  t h e  c h a r g e  g i v e n .  ( M r .  Smi th ,  o f  c o u r s e ,  a l s o  a g r e e s  w i t h  t h e  

Second D i s t r i c t  C o u r t  of Appeal's r e a s o n i n g  t h a t  re jects  Roias  and 

Garcia on t h e  g r o u n d s  t h a t  a f i n d i n g  of s econd- degree  murder  does  

n o t  i m p l i c i t l y  re jec t  a poss ib le  f i n d i n g  of m a n s l a u g h t e r .  I t  is 

i m p o s s i b l e  t o  d e t e r m i n e  whe the r  or n o t  t h e  j u r y  would have  used  i t s  

0 
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p a r d o n  power when it h a s  n o t  been  g i v e n  a f u l l  and a c c u r a t e  

i n s t r u c t i o n  on t h e  n e x t - s t e p  lesser crime.) I n  o u r  p a r t i c u l a r  case 

t h e  f a c t u a l  s i t u a t i o n  r e q u i r e d  a n  i n s t r u c t i o n  on e x c u s a b l e  homic ide  

as  se l f  d e f e n s e  was t h e  i s s u e .  

0 

A s  c a n  b e  s e e n  f rom t h e  above ,  t h e  l e g a l  axioms and fac ts  

i n  t h i s  case reach t h e  i n e s c a p a b l e  c o n c l u s i o n  t h a t  M r .  Smi th  is 

e n t i t l e d  t o  a new t r i a l .  The g i v i n g  of a n  i n c o m p l e t e ,  e r r o n e o u s  

i n i t i a l  i n s t r u c t i o n  on mans l augh te r- - a  o n e- s t e p  lesser from t h e  

crime of s econd- degree  murder  f o r  which M r .  Smi th  was c o n v i c t e d- -  

c o n s t i t u t e s  f u n d a m e n t a l  per se r e v e r s i b l e  error .  3 

3 0 t h e r  e r ro r s  e x i s t e d  i n  t h e  j u r y  i n s t r u c t i o n s  t h a t  s h o u l d  be 
c o r r e c t e d  upon r e t r i a l :  M r .  Smi th  a s k e d  f o r ,  b u t  d i d  n o t  r e c e i v e ,  
a n  i n s t r u c t i o n  on c u l p a b l e  n e g l i g e n c e  a s  p a r t  of t h e  m a n s l a u g h t e r  
i n s t r u c t i o n  (R1005) .  A l though  t h e  t r i a l  c o u r t  s t a t e d  t h a t  t h e r e  
was n o  e v i d e n c e  f o r  s u c h  a n  i n s t r u c t i o n ,  t h e  j u r y  c o u l d  have  
c o n c l u d e d  t h a t  p i c k i n g  up  t h e  gun was reckless act .  The i s s u e  h e r e  
was n o t  a c c i d e n t a l  or  u n i n t e n t i o n a l  s h o o t i n g ;  t h u s ,  i t  was 
applicable and s h o u l d  have  been  g i v e n .  The re t rea t  i n s t r u c t i o n  was 
c o n f u s i n g  and m i s l e a d i n g  b e c a u s e  on one  hand t h e  j u r y  is t o l d  t h a t  
M r .  Smi th  mus t  e x h a u s t  " e v e r y  r e a s o n a b l e  means t o  escape t h e  
d a n g e r"  (R1221) and mus t  r e t rea t  i f  " he  c o u l d  have  a v o i d e d  t h e  need 
t o  u s e  [ d e a d l y ]  force" (R12221, and on t h e  o t h e r  hand t h e  j u r y  was 
t o l d  t h a t  M r .  Smi th  had n o  d u t y  t o  r e t r ea t  i f  a t t a c k e d  i n  h i s  own 
home (R1222) .  I n  l i g h t  of t h e  f ac t  t h a t  t h e  i n c i d e n t  took place 
i n  M r .  S m i t h ' s  home, h e  had n o  d u t y  t o  re t rea t ;  and t h e  two 
i n c o n s i s t e n t  i n s t r u c t i o n s  were h i g h l y  m i s l e a d i n g  and /o r  c o n f u s i n g  
(R1264, 1 2 6 5 ) .  The p r o s e c u t o r  a r g u e d  M r .  S m i t h ' s  d u t y  t o  r e t r ea t  
i n  c l o s i n g  (R1279) .  The  f l i g h t  i n s t r u c t i o n  i n  t h i s  case was a l s o  
i n a p p l i c a b l e .  Taken as a whole ,  i t  is o b v i o u s  t h a t  f l i g h t  g o e s  t o  
t h e  d e f e n d a n t ' s  at tempt t o  h i d e  h i m s e l f - - i t  d o e s  n o t  g o  t o  h i d i n g  
t h e  weapon or t h e  body. T h i s  i n s t r u c t i o n  was o b j e c t e d  t o  (R1003, 
1004 ,  1 2 2 5 ,  1264)  , and s h o u l d  n o t  have  been  g i v e n .  (The p r o s e c u t o r  
a l s o  a r g u e d  f l i g h t  i n  c l o s i n g  a r g u m e n t s  - R1269, 1352 . )  T h e r e  was 
n o  q u e s t i o n  as t o  M r .  S m i t h  h a v i n g  gone  anywhere  e x c e p t  t o  t h e  
n e i g h b o r s '  f o r  a s s i s t a n c e ,  and h e  e v e n  c a l l e d  t h e  p o l i c e  h i m s e l f .  
N o  e v i d e n c e  of f l i g h t  was p r e s e n t  t o  j u s t i f y  t h i s  i n s t r u c t i o n .  & 
Pavne - v.  S t a t e  , Case N o .  87-1303 (F la .  1st DCA March 28,  1989)  [14 
FLW 7711,  where  t h e  c o u r t  r e v e r s e d  f o r  a new t r i a l  when t h e  j u r y  
was e r r o n e o u s l y  i n s t r u c t e d  on f l i g h t .  The d e f e n d a n t ' s  act  of 
l o c k i n g  d o o r s  and windows t o  keep t h e  po l i ce  from coming i n  t o  
a r res t  t h e  d e f e n d a n t  was n o t  a n  a c t i v i t y  t h a t  c o u l d  " r e a s o n a b l y  
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ISSUE I11 

D I D  THE TRIAL COURT ERR I N  DECLARING 
MS. ESTES TO BE A COURT WITNESS AND 
ALLOWING THE STATE TO UTILIZE HER 
P R I O R  UNRELATED STATEMENT, COMPLETE 
W I T H  COLLATERAL CRIMES COMMITTED BY 

( A S  STATED BY RESPONDENT/CROSS- 
PETITIONER) 

MR. SMITH, AS SUBSTANTIVE EVIDENCE? 

A f t e r  t h e  j u r y  was s e l e c t e d  b u t  b e f o r e  w i t n e s s e s  were 

p l a c e d  on t h e  s t a n d ,  t h e  p r o s e c u t o r  a r g u e d  t h a t  h e  s h o u l d  b e  

a l l o w e d  t o  have  M s .  Estes c a l l e d  as a c o u r t  w i t n e s s  (R238-257).  

A l though  t h e  S t a t e  a r g u e d  t h a t  M r .  E s t e s  p r o v e  t o  be a h o s t i l e  

w i t n e s s  and c l a i m e d  t h a t  h e r  t e s t i m o n y  had changed  d r a m a t i c a l l y  i n  

p r i o r  s t a t e m e n t s  (R241-243) ,  t h e s e  supposed  d r a s t i c  v a r i a t i o n s  i n  

p r e t r i a l  s t a t e m e n t s  were n e v e r  b o r n e  o u t  by t h e  r e c o r d .  What t h e  

S ta te  c l a i m e d  t o  b e  d r a s t i c  t e s t i m o n y  c h a n g e s  a c t u a l l y  i n v o l v e d  

a d d i t i o n s  t o  M s .  E s t e s  f i r s t  f e w  s t a t e m e n t s .  I n  h e r  i n i t i a l  

s t a t e m e n t s  on t h e  d a y  of t h e  s h o o t i n g  and t h e  d a y  a f t e r ,  M s .  E s t e s  

had p l a c e d  t h e  gun i n  M r .  S m i t h ' s  hands  a few s e c o n d s  ea r l i e r  and 

had omit ted  Casc io ' s  a g g r e s s i v e  b e h a v i o r  t h a t  had p a r t i a l l y  

e x h i b i t e d  i t se l f  by Cascio  nudg ing  M r .  Smi th .  T h e r e  was a l s o  n o  

men t ion  of M r .  Smi th  a s k i n g  Cascio  t o  l e a v e  (R241, 585-588, 756 ,  

758)  . M s .  E s t e s  e x p l a i n e d  these lapses by s t a t i n g  t h a t  i n  h e r  

i n i t i a l  s t a t e m e n t  t h e  po l i ce  had o n l y  wanted t h e  b a s i c s  (R703) .  

What is  r e a l l y  more a p p a r e n t  from t h e  p r o s e c u t o r ' s  a rgument  is  n o t  

t h e s e  "drast ic  c h a n g e s"  i n  t e s t i m o n y  b u t  M s .  E s t e s '  f r i e n d l y  

c h a r a c t e r i z e d  as  e v a d i n g  p r o s e c u t i o n  or a v o i d i n g  ( a s  opposed t o  
momen ta r i l y  d e l a y i n g )  c a p t u r e . "  
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r e l a t i o n s h i p  w i t h  M r .  Smi th .  P o i n t i n g  o u t  t o  t h e  t r i a l  c o u r t  t h a t  

M s .  E s t e s  had v i s i t e d  M r .  Smi th  and phoned him or accepted h i s  

co l lec t  c a l l s  w h i l e  M r .  Smi th  was i n  j a i l  a w a i t i n g  t r i a l ,  t h e  

p r o s e c u t o r  f i n i s h e d  h i s  a rgument  by  n o t i n g  and/or  c o m p l a i n i n g  t h a t  

M s .  Estes would n o t  speak t o  him t h e  d a y  b e f o r e  t r i a l  w i t h o u t  t h e  

p r e s e n c e  of d e f e n s e  c o u n s e l  (R241, 242, 257, 258). [ D e f e n s e  

c o u n s e l  n o t e d  t h a t  h e  had made h i m s e l f  a v a i l a b l e  f o r  t h i s  p u r p o s e ,  

b u t  t h e  p r o s e c u t o r  would n o t  q u e s t i o n  M s .  Es tes  i n  f r o n t  of d e f e n s e  

c o u n s e l  - R2581. The f a c t  t h a t  M s .  E s t e s  would n o t  speak t o  t h e  

p r o s e c u t o r  a l o n e  was j u s t i f i e d  i n  t h a t  t h e  p r o s e c u t o r  had a l r e a d y  

t h r e a t e n e d  h e r  w i t h  p e r j u r y  when s h e  added t h e  f ac t  t h a t  Cascio had 

become a g g r e s s i v e  t o  h e r  s t a t e m e n t  (R705). Over o b j e c t i o n ,  t h e  

t r i a l  c o u r t  d e c l a r e d  i t  would c a l l  Ms. Estes  as a c o u r t  w i t n e s s  

(R253-257). 

I n  a similar s i t u a t i o n  t h e  F i r s t  D i s t r i c t  C o u r t  of Appeal 

r e v e r s e d  f o r  a new t r i a l  whe re  t h e  S t a t e  was e r r o n e o u s l y  a l l o w e d  

t o  have  i t s  w i t n e s s  r u l e d  a d v e r s e ,  a l l o w e d  t o  impeach t h e  w i t n e s s  

w i t h  a d e p o s i t i o n ,  and t h e n  a l l o w e d  t o  a r g u e  t h e  d e p o s i t i o n  as  i f  

i t  were s u b s t a n t i v e  e v i d e n c e .  I n  K i n g e r v  v .  S t a t e  , 523 So.2d 1199 

(F la .  1st DCA 1988), t h e  d e f e n d a n t ' s  g i r l f r i e n d  had w i t n e s s e d  t h e  

d e f e n d a n t ' s  s h o o t i n g  of t h e  v i c t i m .  The v i c t i m  had been  h a r a s s i n g  

t h e  d e f e n d a n t  a l l  n i g h t ;  had been  t r y i n g  t o  move i n  on t h e  

d e f e n d a n t ' s  g i r l f r i e n d ;  and had been  d r u n k ,  b e l l i g e r e n t ,  o b n o x i o u s  

and o b s c e n e .  The d e f e n d a n t ' s  d e f e n s e  was self d e f e n s e .  The 

supposed  p r i o r  i n c o n s i s t e n t  s t a t e m e n t s  were i n  two areas: (1) a t  

t r i a l  t h e  w i t n e s s  t e s t i f i e d  t h e r e  was o n l y  4 or  5 s e c o n d s  be tween  
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t h e  two s h o t s  f i r e d  w h i l e  a t  h e r  d e p o s i t i o n  t h e  t i m e  was g i v e n  as  

5 t o  10 s e c o n d s ,  and (2) a t  t r i a l  t h e  w i t n e s s  s t a t e d  t h a t  t h e  

v i c t i m  was n o t  h e l p l e s s  a f t e r  t h e  f i r s t  s h o t  w h i l e  i n  h e r  

d e p o s i t i o n  s h e  had i n d i c a t e d  t h a t  s h e  d i d  n o t  know why t h e  

d e f e n d a n t  had f i r e d  t h e  s econd  s h o t  b e c a u s e  t h e  v i c t i m  was g o i n g  

t o  b e  h e l p l e s s  a f t e r  t h e  f i r s t  s h o t .  No t ing  t h a t  impeaching  o n e ' s  

own w i t n e s s  is p r o p e r  i n  o n l y  v e r y  l i m i t e d  c i r c u m ~ t a n c e ~ ,  t h e  c o u r t  

(18941 ,  i n  t h e  c r i t e r i a  t o  be  used :  

I t  is v e r y  e r r o n e o u s  t o  s u p p o s e  t h a t ,  unde r  
t h i s  s t a t u t e  [ §  1101, Rev. F l a .  S t a t .  (189218 
p r e c u r s o r  t o  s e c t i o n  90 .608(2)  8 F l o r i d a  
S t a t u t e s  ( 1 9 7 9 ) l  8 a p a r t y  p r o d u c i n g  a w i t n e s s  
is a t  l i b e r t y  t o  impeach him whenever s u c h  
w i t n e s s  s i m p l y  f a i l s  t o  t e s t i f y  as  h e  was 
e x p e c t e d  t o  d o ,  w i t h o u t  g i v i n g  any  e v i d e n c e  
t h a t  i s  a t  a l l  p r e j u d i c i a l  t o  t h e  p a r t y  
p r o d u c i n g  him. The impeachment p e r m i t t e d  by 
t h e  s t a t u t e  i s  o n l y  i n  cases where  t h e  w i t n e s s  
p r o v e s  a d v e r s e  t o  t h e  p a r t y  p r o d u c i n g  him. H e  
mus t  n o t  o n l y  f a i l  t o  g i v e  t h e  b e n e f i c i a l  
e v i d e n c e  e x p e c t e d  of him b u t  h e  mus t  become 
a d v e r s e  by g i v i n g  e v i d e n c e  t h a t  is  p r e j u d i c i a l  
t o  t h e  c a u s e  of t h e  p a r t y  p r o d u c i n g  him. When 
a p a r t y ' s  w i t n e s s  s u r p r i s e s  him by n o t  o n l y  
f a i l i n g  t o  t e s t i f y  t o  t h e  facts  e x p e c t e d  of 
him, b u t  by g i v i n g  h a r m f u l  e v i d e n c e  t h a t  is  
c o n t r a r y  t o  what  was e x p e c t e d ,  t h e n ,  as is t h e  
p u r p o s e  of t h i s  law, h e  is  permitted t o  
c o u n t e r a c t  t h e  p r e j u d i c i a l  e f f e c t  of t h e  
a d v e r s e  t e s t i m o n y  of s u c h  w i t n e s s ,  by p r o v i n g  
t h a t  h e  h a s  made s t a t e m e n t s  on o t h e r  o c c a s i o n s  
t h a t  are i n c o n s i s t e n t  w i t h  h i s  p r e s e n t  a d v e r s e  
e v i d e n c e .  It n e  v e r  was t h e  p u r p o s e  of t h e  
s t a t u t e  t o  a l l o w  a g a r t v  t o  g u t  up  a w i t n e s s  
for  t h e  p u r p o s e  of e n  om h i m  

i m p l e  
d e a v o r i n a  t o  a e t  f r  

bene f  i c i a l  e v  i d e n c e .  a n  d upon h i s  s 
i f v  t o  t h e  d e s i r e d  f ac t s ,  t o  

permit him t o  a e t  t h e  b e n e f i t  of t h o s e  e x p e c t e d  
f a i l u r e  t o  t es t  

facts .  as  s u  b s t a n t i v e  e v i d e n c e  t h r o u u h  t h e  
mouth of a n o t h e r  w i t n e s s ,  unde r  t h e  a u i s e  - of 
impeachme n t .  E v i d e n c e  adduced  i n  t h i s  manner 
is  n o t h i n g  more t h a n  t h e  v e r i e s t  h e a r s a y ,  and 
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is  i n a d m i s s i b l e .  1 
ProDer l v  imDeached bv Droof of conf  l i c t i n g  
3 
c o n f l i c t i n a  s t a t e m e n t s  as  '1 d 

o u l d  n o t  b e  
c o n s  i d e r  ed as e v i d g n c e  i n  
s u s t e n a n  oduced 

s u b s t a n t i v e  
by t h e  i m p e a c h h a  w i t n e s s  s h  

ce of t h e  D a r t v ' s  c a u s e  who 133: 
t h e  imDeache d w i t n e s g  ; b u t  h a s  w e i g h t  o n l y  fo r  
t h e  p u r p o s e  of c o u n t e r a c t i n g  or a n n u l l i n g  t h e  
h a r m f u l  effects  of t h e  a d v e r s e  t e s t i m o n y  i n  t h e  
c a u s e  g i v e n  by t h e  impeached w i t n e s s  t h a t  is  
i n c o n s i s t e n t  w i t h  h i s  s t a t e m e n t s  t e s t i f i e d  t o  
have  been  made on o t h e r  o c c a s i o n s .  (Emphas i s  
s u p p l i e d . )  

F i n d i n g  t h a t  t h e  w i t n e s s ' s  t r i a l  t e s t i m o n y  was n o t  i n c o n s i s t e n t  

w i t h  h e r  d e p o s i t i o n  i n  a n y  e s s e n t i a l  respect,  t h e  c o u r t  h e l d  t h a t  

t h e  p r o s e c u t o r  s h o u l d  n o t  have  b e e n  a l l o w e d  t o  impeach i ts  w i t n e s s  

and a r g u e  t h e  d e p o s i t i o n  t e s t i m o n y  as i f  it were s u b s t a n t i v e  

e v i d e n c e .  Due t o  t h e  n a t u r e  of t h e  case t h e  e r r o r  was n o t  

h a r m l e s s .  

I n  o u r  case t h e  p r o s e c u t o r  was a l s o  f a c e d  w i t h  a w i t n e s s  

h e  d i d  n o t  l i k e  -- a g i r l f r i e n d  of  t h e  d e f e n d a n t .  When h e  f e a r e d  

h e  c o u l d  n o t  g e t  b e n e f i c i a l  e v i d e n c e ,  h e  o b t a i n e d  t h e  b e n e f i c i a l  

fac ts  t h r o u g h  t h e  mouth of a n o t h e r  w i t n e s s  unde r  t h e  g u i s e  of 

impeachment.  The p r o s e c u t o r  i n  t h i s  case, however ,  went  one  s tep  

f u r t h e r  -- h e  had t h e  t r i a l  c o u r t  c a l l  M s .  E s t e s  a s  a c o u r t  w i t n e s s  

and h e  a c t u a l l y  u sed  t h e  p r i o r  s t a t e m e n t  as s u b s t a n t i v e  e v i d e n c e  

as  opposed t o  t h e  l i m i t e d  p u r p o s e  of impeachment.  Y e t ,  j u s t  a s  t h e  

w i t n e s s ' s  t e s t i m o n y  was n o t  i n c o n s i s t e n t  i n  any  e s s e n t i a l  respect 

i n  K i n a e r v  I Ms. E s t e s '  s t a t e m e n t s  were n o t  i n c o n s i s t e n t .  I n  

J a c k s o n  v. S t a t e  , 498 So.2d 906 a t  909 ( F l a .  1986)  , t h i s  c o u r t  

n o t e d  t h a t  c o u r t  w i t n e s s e s  s h o u l d  b e  l i m i t e d  t o  s i t u a t i o n s  where  
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a n  e y e w i t n e s s '  v e r a c i t y  or i n t e g r i t y  is  r e a s o n a b l y  d o u b t e d .  

Because  Ms. E s t e s  was n o t  i n c o n s i s t e n t  i n  h e r  t e s t i m o n y ,  h e r  

v e r a c i t y  o r  i n t e g r i t y  were n o t  i n  d o u b t .  The t r i a l  c o u r t  e r r e d  i n  

d e c l a r i n g  h e r  a c o u r t  w i t n e s s .  

Even i f  i t  was n o t  error t o  d e c l a r e  Ms. Estes  a c o u r t  

w i t n e s s ,  t h e  S t a t e  s h o u l d  n o t  have  been  a l l o w e d  t o  u s e  t h e  S t a t e  

A t t o r n e y  I n v e s t i g a t i o n  s t a t e m e n t  g i v e n  on t h e  d a y  a f t e r  t h e  

s h o o t i n g  as s u b s t a n t i v e  e v i d e n c e .  Over o b j e c t i o n ,  t h e  s t a t e m e n t  

came i n  as s u b s t a n t i v e  e v i d e n c e  (R270-274, 711-774, 1 0 0 2 ) .  I n  

a d d i t i o n ,  t h e  s t a t e m e n t  made t o  t h e  d e t e c t i v e  on t h e  d a y  of  t h e  

s h o o t i n g  and which was n o t  s u b s t a n t i v e  was p u t  b e f o r e  t h e  j u r y  as  

i f  it  were s u b s t a n t i v e  e v i d e n c e  w i t h  n o  i n s t r u c t i o n  t o  t h e  

c o n t r a r y .  When d e f e n s e  c o u n s e l  o b j e c t e d  t o  t h e  p r o s e c u t o r  

u t i l i z i n g  t h i s  s t a t e m e n t  as  i f  it  were s u b s t a n t i v e  i n  open ing  

s t a t e m e n t s  and t h r o u g h o u t  t h e  t r i a l ,  t h e  p r o s e c u t o r  c l a i m e d  i t  had 

t h e  r i g h t  t o  u s e  t h i s  s t a t e m e n t  f o r  impeachment p u r p o s e s .  Y e t ,  t h e  

j u r y  was n e v e r  t o l d  t h a t  t h i s  s t a t e m e n t  was o n l y  f o r  t h e  l i m i t e d  

p u r p o s e s  of impeachment;  and t h e  p r o s e c u t o r  p u t  on t h e  d e t e c t i v e  

and h i s  s e c r e t a r y  t o  t e s t i f y  as  t o  t h e  way t h e  s t a t e m e n t  was made 

and t a k e n  down (R268-270, 583-605, 6 0 9 ,  779-8111. As i n  t h e  S t a t e  

A t t o r n e y  I n v e s t i g a t i o n  s t a t e m e n t ,  t h e  f i r s t  s t a t e m e n t  made t o  t h e  

d e t e c t i v e  l e f t  o u t  Casc io ' s  a g g r e s s i v e  b e h a v i o r ;  and ,  as i n  

K i n s e r v  , t h e  p r o s e c u t o r  made much ado o v e r  how many s e c o n d s  passed 

be tween  t h e  gun b e i n g  placed a t  C a s c i o ' s  head and i t  g o i n g  o f f  -- 
h a l f  a second  v e r s u s  two s e c o n d s .  

0 

Under K i n s e r  v t h e  u s e  of impeachment t e s t i m o n y  w i t h o u t  

31 



i n s t r u c t i n g  t h e  j u r y  as  t o  i t s  l i m i t e d  purpose  was tantamount  t o  

i t s  being s u b s t a n t i v e  e v i d e n c e ,  and t h i s  c o n s t i t u t e d  r e v e r s i b l e  

e r r o r .  The s t a t e m e n t  M s .  E s t e s  made on t h e  day of t h e  s h o o t i n g  
0 

f a l l s  i n t o  t h i s  same c a t e g o r y .  The way t h e  s t a t e m e n t  t o  t h e  

d e t e c t i v e  was p r e s e n t e d  t o  t h e  j u r y  i t  was as  i f  i t  was s u b s t a n t i v e  

ev idence  when, i n  f a c t ,  i t  was n o t .  

The statement made t h e  fo l lowing  day t o  a p r o s e c u t o r  w i t h  

a c o u r t  r e p o r t e r  p o s e s  a s l i g h t l y  d i f f e r e n t  problem. The t r i a l  

c o u r t  al lowed t h i s  statement i n  as s u b s t a n t i v e  ev idence  over  

o b j e c t i o n  under s e c t i o n  90.801(2) ( a ) ,  F l o r i d a  S t a t u t e  (1985) .  The  

i s s u e  h e r e  is whether s u c h  a s t a t e m e n t  f a l l s  w i t h  t h i s  s t a t u t e  

s e c t i o n  and can  be  used a s  s u b s t a n t i v e  ev idence .  I n  Delaado-Santos 

v. S t a t e  8 471 So.2d 74 (F la .  3d DCA 1 9 8 5 ) ,  approved and adopted  i n  

S t a t e  v . Delgado -Santos ,  497 So.2d 1199 (Fla.  1986) , t h e  c o u r t  

examined w h a t  kind o r  t y p e  of "proceeding"  f e l l  unde r  s e c t i o n  0 
90.801(2)  (a )  , F l o r i d a  S t a t u t e s  (1985) , when it d e c l a r e d  t e s t imony  

g i v e n  a t  a t r i a l ,  h e a r i n g ,  o r  o t h e r  p roceed ing  o r  i n  a d e p o s i t i o n  

t o  be non- hearsay.  Looking t o  l e g i s l a t i v e  h i s t o r y ,  t h e  c o u r t  noted  

t h a t  " o t h e r  p roceed ing"  covered  s t a t e m e n t s  b e f o r e  a g rand  j u r y  b u t  

m u s t  be no less fo rmal  t h a n  a d e p o s i t i o n  and no more s o  t h a n  a 

h e a r i n g .  I n  t h a t  case t h e  i s s u e  was whether  an  i n v e s t i g a t i v e  

i n t e r r o g a t i o n  by t h e  p o l i c e  q u a l i f i e d ,  and t h e  c o u r t  h e l d  i t  d i d  

n o t .  I n  s o  ho ld ing  t h e  c o u r t  s t a t e d :  

I n v e s t i g a t i v e  i n t e r r o g a t i o n  is n e i t h e r  
r e g u l a t e d  nor r e g u l a r i z e d ;  it c o n t a i n s  none of 
t h e  s a f e g u a r d s  involved i n  an  appearance  b e f o r e  
a grand j u r y  and d o e s  n o t  o t h e r w i s e  even 
remote ly  resemble  t h a t  p r o c e s s ;  and it h a s  no 
q u a l i t y  of f o r m a l i t y  and conven t ion  which cou ld  
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a r g u a b l y  ra i se  t h e  i n t e r r o g a t i o n  t o  a d i g n i t y  
a k i n  t o  t h a t  of a h e a r i n g  o r  t r i a l .  

Pe laad  o- Santos , 471 So.2d a t  78. Although t h e  c o u r t  was n o t  f aced  

w i t h  a Sta te  At to rney  i n v e s t i g a t i o n  i n t e r r o g a t i o n ,  it d i d  n o t e  i n  

f o o t n o t e  6 t h a t  s u c h  a r e l a t e d  q u e s t i o n  e x i s t e d  and c i t ed  a few 

cases t h a t  seemed t o  be  dec ided  i n  f a v o r  of us ing  it as  s u b s t a n t i v e  

ev idence .  M r .  S m i t h  d i s a g r e e s  w i t h  t h i s  f o o t n o t e .  4 

A s  p o i n t e d  o u t  i n  t h e  r e c o r d ,  o n l y  t h e  p r o s e c u t o r ,  

d e t e c t i v e ,  c o u r t  r e p o r t e r  and w i t n e s s  were p r e s e n t  f o r  t h i s  

i n v e s t i g a t i v e  statement (R736). Defense c o u n s e l  was n o t  p r e s e n t ,  

t h e  w i t n e s s  had no c o u n s e l  made a v a i l a b l e  t o  h e r ,  and no  judge  o r  

e q u i v a l e n t  p r e s i d e d  over  t h e  i n t e r v i e w .  I f  t h e  " o t h e r  p roceed ing"  

m u s t  be no l e s s  formal  t h a n  a d e p o s i t i o n ,  then  a t  t h e  ve ry  l e a s t  

someone r e p r e s e n t i n g  t h e  opposing s i d e  shou ld  have been p r e s e n t  t o  

c l a r i f y  o r  d e l v e  i n t o  areas. I n  l i g h t  of t h e  f a c t  t h a t  t h i s  young 

seventeen- year- old  w i t n e s s  who was s t i l l  u p s e t  a f t e r  having 

wi tnessed  someone s h e  loved k i l l  a man was c l a i m i n g  n o t  t o  have 

changed h e r  s t o r y  b u t  t o  o n l y  be  adding t o  i t ,  t h e  p r o s e c u t o r ' s  

claim of d ra s t i c  changes  would have o r  c o u l d  have been l a i d  t o  r e s t  

i f  opposing c o u n s e l  had been p r e s e n t  i n  o r d e r  t o  draw t h e  w i t n e s s  

o u t .  Obvious ly ,  t h e  p r o s e c u t o r  was n o t  i n t e r e s t e d  i n  any a c t i v i t y  

t h a t  cou ld  have c o n s t i t u t e d  self  d e f e n s e  -- t h a t  would have been 

4 M r .  S m i t h  a l s o  d i s a g r e e s  w i t h  t h e  case c i t e d  by t h e  Second 
Di s t r i c t  Cour t  of Appeal: Diamon d V. S t a t e  , 436 So.2d 364 (F la .  
3d DCA 1983). T h e r e  t h e  c o u r t  al lowed t h e  d e f e n s e  t o  u s e  a s  
s u b s t a n t i v e  ev idence  a s ta tement  made under o a t h  t o  t h e  s t a t e  
a t t o r n e y .  The  case does  n o t  go  i n t o  any g r e a t  l e g a l  a n a l y s i s ,  b u t  
p o i n t s  t o  recent changes  i n  s e c t i o n  90.801, F l o r i d a  S t a t u t e s  
(1981). 
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d e f e n s e  c o u n s e l ' s  j o b ;  and t h i s  young,  n a i v e ,  d i s t r a u g h t ,  

uneduca t ed  g i r l  c o u l d  n o t  b e  e x p e c t e d  t o  reca l l  e v e r y  d e t a i l  o r  

p o i n t  o u t  d e f e n s i v e  a c t i v i t y  w i t h o u t  some a s s i s t a n c e .  I n  a d d i t i o n ,  

t h e r e  were n o  s a f e g u a r d s  of t h e  p r e s e n c e  of a n  

unbiased/neutral/nonadversary i n d i v i d u a l  or  body t o  a s k  q u e s t i o n s  

or e v a l u a t e  t h e  p r o c e e d i n g .  T h i s  S t a t e  A t t o r n e y  i n v e s t i g a t i v e  

s t a t e m e n t  was no  better  t h a n  t h e  p o l i c e  i n v e s t i g a t i v e  s t a t e m e n t s  

r e j e c t e d  i n  De lua  do- San tos .  The a d d i t i o n  of a n  A s s i s t a n t  S t a t e  

A t t o r n e y  t o  t h e  p r o c e e d i n g  d i d  n o t  c u r e  t h e  t y p e  of d e f e c t s  

a d d r e s s e d  i n  Delaado -Santoq .  The s t a t e m e n t  s h o u l d  n o t  have  b e e n  

used  as s u b s t a n t i v e  e v i d e n c e .  

T h e r e  i s  a l s o  t h e  p rob lem i n  t h i s  case t h a t  t h e  S t a t e  

A t t o r n e y  s t a t e m e n t  c o n t a i n e d  u n r e l a t e d  s t a t e m e n t s  a b o u t  M r .  S m i t h ' s  

d r u g  u s e .  Even i f  t h i s  s t a t e m e n t  c o u l d  b e  p l a c e d  b e f o r e  t h e  j u r y  

e i t h e r  a s  s u b s t a n t i v e  e v i d e n c e  or as impeachment,  t h e  f i n a l  two 

p a g e s  t h a t  d i s c u s s e d  M r .  S m i t h ' s  g e n e r a l  d r u g  u s e  had a b s o l u t e l y  

n o t h i n g  t o  d o  w i t h  t h e  case and s e r v e d  n o  p u r p o s e  e x c e p t  t o  p u t  M r .  

S m i t h ' s  bad c h a r a c t e r  b e f o r e  t h e  j u r y .  Ev idence  of d e f e n d a n t ' s  bad 

c h a r a c t e r  is  n o t  admis s ib l e  u n l e s s  h e  f i r s t  p u t s  h i s  c h a r a c t e r  i n  

i s s u e  and o n l y  t h e n  i f  i t  is r e l e v a n t  t o  a n  i s s u e  of material fac t .  

S t r a i u h t  v . State  8 397 So.2d 908 (Fla .  1981); L e w i s  v .  State , 377 
So.2d 640 (F la .  1980); R o t i  v .  S t a t e  , 334 So.2d 146 (Fla .  2d DCA 

1976); Hodses  v . S t a t e  , 403 So.2d 1375 (Fla.  5 t h  DCA 1981). A s  

was a p t l y  s t a t e d  i n  Hodses ,  &. a t  1376, 1377; 

Evidence  of p a r t i c u l a r  bad acts  t o  show t h e  
a c c u s e d ' s  c h a r a c t e r  as e v i d e n c e  of h i s  
commission of a n  ac t  is i n a d m i s s i b l e  b e c a u s e  
o f :  (1) t h e  undue p r e j u d i c e  from t h e  
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o v e r s t r o n g  t e n d e n c y  of a j u r y  t o  b e l i e v e  a n  
a c c u s e d  g u i l t y  b e c a u s e  h e  is a l i k e l y  p e r s o n  
t o  have  done  s u c h  a n  ac t ,  (2) t h e  undue 
p r e j u d i c e  from t h e  t e n d e n c y  t o  condemn b e c a u s e  
t h e  a c c u s e d  may have  e s c a p e d  unpunished  from 
o t h e r  o f f e n s e s  and (3) t h e  u n f a i r  s u r p r i s e  and 
i n j u s t i c e  i n  c h a r g i n g  one  w i t h  one  o f f e n s e  and 
t h e n  c o l l a t e r a l l y  a t t a c k i n g  him w i t h  o the r  
wrongs f o r  which h e  may b e  u n p r e p a r e d  t o  
d e f e n d .  Over t h e  l a s t  t h r e e  c e n t u r i e s  t h i s  
p o l i c y  of e x c l u s i o n  of bad c h a r a c t e r  e v i d e n c e  
h a s  r e c e i v e d  j u d i c i a l  s a n c t i o n  more e m p h a t i c  
w i t h  t i m e  and e x p e r i e n c e .  

Because  t h e  d r u g  r e f e r e n c e s  had n o  r e l e v a n c e  t o  t h e  

s h o o t i n g  i n  t h i s  case ( n o  one  a l l e g e d  d r u g  invo lvemen t  as  e i t h e r  

a m o t i v e  o r  a mind a l t e r i n g  f a c t o r ) ,  it was error f o r  t h e  t r i a l  

c o u r t  t o  a l l o w  i ts  a d m i s s i b i l i t y .  M r .  S m i t h ' s  mo t ion  f o r  m i s t r i a l  

s h o u l d  have  been  g r a n t e d  (R771-772, 1007-1012), and n o t h i n g  c o u l d  

b e  done  t o  c u r e  t h i s  t y p e  of error .  

I n  l i g h t  of t h e  close n a t u r e  i n  t h i s  case where  se l f  

d e f e n s e  is  a s s e r t e d  and t h e  o n l y  e y e w i t n e s s  o u t s i d e  t h e  d e f e n d a n t  0 
is a young g i r l  who is s e v e r e l y  impeached when s h e  a d d s  pieces t o  

h e r  t e s t i m o n y  f a v o r a b l e  t o  t h e  d e f e n s e ,  i t  c a n n o t  b e  s a i d  t h a t  t h e  

above  e r rors  d i d  n o t  c o n t r i b u t e  t o  t h e  v e r d i c t  beyond a r e a s o n a b l e  

d o u b t .  S t a t e  v. D i G u i l i o ,  491 So.2d 1129 (F la .  1986), r e q u i r e s  

a new t r i a l .  The p r o s e c u t o r ' s  e x t e n s i v e  u s e  of t h e s e  i n c o n s i s t e n t  

s t a t e m e n t s  i n  h i s  c l o s i n g  a rgument  c l e a r l y  d e m o n s t r a t e s  t h e  damage 

t h e s e  s t a t e m e n t s  c a u s e d  and t h e  need  f o r  a new t r i a l  (R1289-1301, 

1355). 
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ISSUE I V  

D I D  THE TRIAL COURT ERR I N  NOT 
GRANTING A MISTRIAL WHEN A STATE 
WITNESS WAS ALLOWED TO COMMENT ON MR. 
SMITH'S RIGHT TO REMAIN SILENT? (AS 

PETITIONER) 
STATED BY RESPONDENT/CROSS- 

I n  o r d e r  t o  a t t ack  M r .  S m i t h ' s  d e f e n s e  of self  d e f e n s e ,  

t h e  prosecutor a s k e d  o n e  of t h e  d e p u t i e s  a t  t h e  s c e n e  a t  t h e  t i m e  

of M r .  S m i t h ' s  a r res t  t h e  f o l l o w i n g  q u e s t i o n s  over o b j e c t i o n :  

PROSECUTOR: Deputy ,  a t  t h e  t i m e  you h e a r d  
t h e s e  statements b e i n g  made t o  Deputy C o s i m i ,  
wha t ,  i f  a n y t h i n g ,  d i d  t h i s  d e f e n d a n t  s a y  o f  
b e i n g  f r i g h t e n e d  of t h e  v i c t i m  of t h i s  case? 

A: None. 

MR. MANDER: I would renew t h e  o b j e c t i o n  j u s t  
made i n  i t s  e n t i r e t y .  

THE COURT: Thank you. The same r u l i n g .  

Q: (By M r .  Mi l ler )  Deputy  K e r s c h n e r ,  a t  t h e  
t i m e  you h e a r d  t h e s e  s t a t e m e n t s  b e i n g  made t o  
Deputy C o s i m i ,  wha t ,  i f  a n y t h i n g ,  was s a i d  by 
t h e  d e f e n d a n t  a b o u t  t h e  v i c t i m  b e i n g  s e x u a l l y  
a g g r e s s i v e  or  a s s a u l t i n g  h i s  d a u g h t e r ?  

MR. MANDER: Objec t ion .  Lead ing .  

MR. MILLER: I p h r a s e d  i t ,  wha t ,  i f  a n y t h i n g .  

THE COURT: W e l l ,  a l l  r i g h t .  I ' l l  o v e r r u l e  t h e  
o b j e c t  i o n .  

Q: (By M r .  Mi l ler )  What, i f  a n y t h i n g ,  d i d  you 
o v e r h e a r  t h e  d e f e n d a n t  s a y  a t  t h a t  t i m e  a b o u t  
h i s  d a u g h t e r  b e i n g  s e x u a l l y  a s s a u l t e d  by t h e  
v i c t i m  i n  t h i s  case? 

A: None. 

Q: What -- 
MR. MANDER: I w i l l  m a k e  t h e  same o b j e c t i o n  
t h a t  I made a t  t h e  bench  p r e v i o u s l y ,  Judge .  
H e ' s  d o i n g  i n d i r e c t l y  what  h e  is n o t  a l l o w e d  
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t o  d o  d i r e c t l y ,  v i o l a t i n g  my c l i e n t ' s  
c o n s t i t u t i o n a l  r i g h t s .  

THE COURT: Same r u l i n g .  

Q: (By M r .  Miller) Deputy ,  t h e  same t i m e  you 
o v e r h e a r d  these s t a t e m e n t s  of Deputy  C o s i m i ,  
w h a t ,  i f  a n y t h i n g ,  d i d  you hear t h i s  d e f e n d a n t  
s a y  t o  Deputy C o s i m i  a t  t h a t  t i m e  t h a t  h e  was 
a c t i n g  i n  s e l f - d e f e n s e ?  

A: None. 

MR. MANDER: Same o b j e c t i o n ,  J u d g e .  

THE COURT: Same r u l i n g  (R499, 500) 

These  comments were o b j e c t e d  t o  on t h e  g r o u n d s  t h a t  t h e y  commented 

on M r .  S m i t h ' s  r i g h t  t o  r ema in  s i l e n t  (R495, 496, 4 9 9 ) .  

F a i l u r e  t o  p ro t e s t  you r  i n n o c e n c e  a t  t h e  s c e n e  of  t h e  

crime or t o  v o l u n t e e r  a n  e x p l a n a t i o n  f o r  y o u r  a c t i v i t y  or t o  s e t  

f o r t h  you r  d e f e n s e  i m m e d i a t e l y  a t  t h e  s c e n e  is a comment on t h e  

r i g h t  t o  r ema in  s i l e n t .  I n  S ta r r  v .  S ta te  , 518 So.2d 1 3 8 9  (Fla .  

4 t h  DCA 1988)  , t h e  d e f e n d a n t ' s  d e f e n s e  w a s  t h a t  h e  found  a magaz ine  

and d i d  n o t  know t h a t  d r u g s  were i n s i d e .  The p r o s e c u t o r  

d i s c r e d i t e d  t h i s  d e f e n s e  by a s k i n g  w i t n e s s e s  i f  t h e  d e f e n d a n t  had 

t o l d  them how h e  came t o  have  p o s s e s s i o n  of t h e  magaz ine  and i t s  

c o n t e n t s  ( t h e  d e f e n d a n t  had n o t  s a i d  a n y t h i n g )  and by a r g u i n g  i n  

c l o s i n g s  t h a t  l o g i c  and human n a t u r e  and common s e n s e  seemed t o  

demand t h a t  t h e  d e f e n d a n t  e x p l a i n  h i s  u n i q u e  d i s c o v e r y  of t h e  

c o n t r a b a n d  y e t  h e  n e v e r  ment ioned  t h i s  t o  t h e  po l i ce .  T h i s  

c o n s t i t u t e d  r e v e r s i b l e  error .  I n  H o s D e r  v.  S t a t e  , 513 So.2d 234 

(F la .  3d DCA 1987)  , t h e  d e f e n d a n t ' s  d e f e n s e  a t  t r i a l  was t h a t  h e  

was n e r v o u s  when i n i t i a l l y  app roached  by t h e  po l i ce  b e c a u s e  h e  had 
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m a r i j u a n a  on h i s  p e r s o n  b u t  h e  was unaware of  t h e  c o c a i n e  i n  t h e  

s u i t c a s e .  The p r o s e c u t o r  a s k e d  t h e  d e f e n d a n t  why h e  w a i t e d  ti1 

t r i a l  t o  t e l l  anyone  a b o u t  t h e  e x c u s e ,  and t h e  c o u r t  h e l d  t h i s  t o  

be r e v e r s i b l e  error .  

I n  M r .  S m i t h ' s  case t h e  p r o s e c u t o r  ' s  q u e s t i o n s  commented 

on M r .  S m i t h ' s  r i g h t  t o  r ema in  s i l e n t .  M r .  Smi th  was unde r  n o  

o b l i g a t i o n  t o  v o l u n t e e r  a n y  i n f o r m a t i o n  a f te r  b e i n g  f o r c e d  o u t  of 

a n e i g h b o r ' s  home a t  g u n p o i n t  and h a n d c u f f e d  on t h e  g round .  The 

Second D i s t r i c t  C o u r t  of Appeal o p i n i o n  s t a tes  t h a t  t h e  v o l u n t a r y  

s t a t e m e n t s  M r .  S m i t h  made a t  t h e  s c e n e  made M r .  Smi th  open  f o r  

a t tack,  b u t  i n  b o t h  5 t a r r  and Hosper s t a t e m e n t s  were made. I n  

S t a r r  t h e  d e f e n d a n t  answered  some q u e s t i o n s  a t  t h e  p o l i c e  s t a t i o n ,  

and i n  HosDer a n s w e r s  were g i v e n  a t  t h e  s c e n e .  The cases c i t e d  by 

t h e  Second D i s t r i c t  C o u r t  of Appeal [Watson v .  S t a t e  , 504 So.2d 

1267  (Fla.  1st DCA 1 9 8 6 ) ;  and Anders  on v .  Char  l e s ,  447 U.S. 404,  

1 0 0  S.Ct .  2180, 6 5  L.Ed.2d 222 (198011 applied t o  s t a t e m e n t s  made 

af ter  Miranda  w a r n i n g s .  I f  a d e f e n d a n t  c h o o s e s  n o t  t o  i n v o k e  h i s  

r i g h t  t o  r ema in  s i l e n t  a f t e r  b e i n g  g i v e n  Mi randg  w a r n i n g s ,  t h e n  

t h e r e  is  no commen t- on- the- r igh t- to- rema in- s i l en t  problem. I n  o u r  

case, however ,  M r .  Smi th  made h i s  s t a t e m e n t s  s p o n t a n e o u s l y  a s  h e  

was b e i n g  arrested and b e f o r e  h e  was g i v e n  Miranda  ( M r .  S m i t h  was 

a s k i n g  t h a t  a p a r t i c u l a r  po l i ce  off icer  b e  c a l l e d ,  h e  was s t a t i n g  

t h a t  h e  had j u s t  s h o t  someone who was i n  t h e  g a r a g e  who had been  

0 

5The p r o s e c u t o r  a l s o  a r g u e d  M r .  S m i t h ' s  f a i l u r e  t o  ra i se  se l f  
d e f e n s e  or h i s  s t e p d a u g h t e r ' s  b e i n g  attacked i m m e d i a t e l y  a t  t h e  
s c e n e  as e v i d e n c e  of g u i l t  i n  c l o s i n g  a rgument  (R1287, 1 2 8 8 ) .  
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g o i n g  f o r  h i s  d a u g h t e r ,  and h e  k e p t  t e l l i n g  t h e  po l i ce  t h a t  t h e y  

had t h e  wrong guy  b e c a u s e  h e  h a d n ' t  done  anything--R410,  4 1 1 ,  495, 

500, 995, 996). Thus ,  t h e  cases of Watson and Anders  on c a n  b e  

d i s t i n g u i s h e d .  I t  was e r r o r  f o r  t h e  w i t n e s s e s  t o  comment on M r .  

S m i t h ' s  r i g h t  t o  r ema in  s i l e n t ;  and as  n o t e d  above ,  s u c h  a n  error 

c a n n o t  be h e l d  t o  be h a r m l e s s  error i n  l i g h t  of t h e  f a c t s  i n  t h i s  

case. A new t r i a l  i s  r e q u i r e d .  
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ISSUE V 

D I D  THE TRIAL COURT ERR I N  DENYING 
MR. SMITH'S MOTION FOR MISTRIAL WHEN 
THE PROSECUTOR SHOWED MS. ESTES 
AUTOPSY PHOTOS? (AS STATED BY 
RESPONDENT/CROSS-PETITIONER) 

I n  s p i t e  of t h e  f ac t  t h a t  t h e  d e c e a s e d  had b e e n  

i d e n t i f i e d  by t h e  m e d i c a l  examine r  a s  J o h n  Cascio (R513) and the re  

was n o  d i s p u t e  as  t o  t h e  d e c e a s e d ' s  i d e n t i t y ,  unde r  t h e  p r e t e x t  o f  

h a v i n g  Casc io ' s  body i d e n t i f i e d ,  t h e  p r o s e c u t o r  ' s p r a n g '  t h r e e  

a u t o p s y  p h o t o s  of  Cascio on t h e  u n s u s p e c t i n g  M s .  E s t e s  (R553, 6 2 6 ) .  

M s .  E s t e s  had n e v e r  s e e n  t h e s e  p h o t o s  before,  and s h e  became v e r y  

upset and began  t o  sob o u t  l o u d  (R553, 6 2 6 ) .  No t ing  t h a t  t h e  

d e c e a s e d  had a l r e a d y  been  i d e n t i f i e d ,  t h e  t r i a l  c o u r t  would n o t  

a l low t h e  p r o s e c u t o r  t o  show M s .  E s t e s  a n y  more p h o t o s  (R554, 5 5 5 ) -  

The mo t ion  fo r  mi s t r i a l  on t h e  bas i s  t h a t  t h e  o n l y  p u r p o s e  f o r  

showing M s .  E s t e s  these p h o t o s  was t o  u p s e t  h e r  was d e n i e d  (R554, 

5 5 5 ) .  

0 

Gruesome p h o t o s  of dead  b o d i e s  are  a d m i s s i b l e  as  l o n g  as 

t h e y  are  r e l e v a n t .  Grossma n v. S t a t e  , 525 So.2d 833 (Fla.  1 9 8 8 ) .  

Here t h e r e  was n o  o b j e c t i o n  t o  t h e  p h o t o s  t h e m s e l v e s  as  t h e y  were 

r e l e v a n t  i n  d e s c r i b i n g  and d e m o n s t r a t i n g  t h e  wounds. T h e r e  was 

a b s o l u t e l y  no  r e l e v a n c y ,  however ,  i n  showing t h e s e  p h o t o s  t o  a 

s e v e n t e e n- y e a r- o l d  g i r l  who was a l r e a d y  u p s e t  o v e r  t h e  e n t i r e  

e p i s o d e .  Showing h e r  t h e s e  p h o t o s  w i t h o u t  wa rn ing  and w i t h o u t  

p r i o r  p r e p a r a t i o n  f o r  n o  v a l i d  r e a s o n  c o u l d  o n l y  have  one  

r e s u l t  -- u p s e t  t h e  w i t n e s s  and have  h e r  f a l l  apar t  before t h e  

j u r y .  T h i s  ac t  was u n c a l l e d  f o r  and h i g h l y  p r e j u d i c e d  M r .  S m i t h ' s  
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case. 

The cases t h a t  d i s c u s s  g o r y  p h o t o s  of t h e  d e c e a s e d  and 

i d e n t i f i c a t i o n  g o  t o  f a m i l y  members. The r u l e  is t h a t  t h e  

p r o s e c u t o r  c a n n o t  u s e  f a m i l y  members t o  i d e n t i f y  t h e  d e c e a s e d  i f  

someone e l se  is a v a i l a b l e  b e c a u s e  sympathy f o r  t h e  v i c t i m  mus t  n o t  

be i n t e r j e c t e d  i n t o  t h e  t r i a l .  See Randolph v . Sta t e  , 463 So.2d 

186 (Fla.  1984); and L e w i s  v. S t a t e  377 So.2d 640 (F la .  1979). 

The p u r p o s e  of t h i s  r u l e  is  " t o  a s s u r e  t h e  d e f e n d a n t  a s  

d i s p a s s i o n a t e  a t r i a l  as poss ib le  and t o  p r e v e n t  i n t e r j e c t i o n  of 

matters n o t  germane t o  t h e  i s s u e  of g u i l t . "  Wel tv  V .  S t a t  e ,  402 

So.2d 1159 a t  1162 (Fla .  1981). Such "matters n o t  germane"  i n c l u d e  

sympathy f o r  t h e  v i c t i m .  

A l though  Ms. E s t e s  was n o t  r e l a t e d  t o  t h e  d e c e a s e d ,  t h e  

p r o s e c u t o r ' s  m a n i p u l a t i o n  of h e r  i n  t h i s  manner had t h e  same end 

r e s u l t  -- t o  c a u s e  a p r e j u d i c i a l  o u t b u r s t  t h a t  i n t e r j e c t e d  sympathy 

f o r  t h e  v i c t i m  i n t o  t h e  t r i a l .  T h i s  a c t i v i t y  on t h e  p a r t  of t h e  

p r o s e c u t o r  was n o t  r e l e v a n t  and was h i g h l y  p r e j u d i c i a l .  I n  l i g h t  

of t h e  c l o s e n e s s  of t h e  case as  t o  t h e  i s s u e  of se l f  d e f e n s e  and 

i n  l i g h t  of t h e  c u m u l a t i v e  errors  i n  t h i s  case, a new t r i a l  is 

r e q u i r e d .  D i G u i l i o ,  s u p r a ;  and Duuue v.  Sta te  , 498 So.2d 1334 

(F la .  2d DCA 1986). 
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ISSUE V I  

D I D  THE TRIAL COURT ERR I N  
P R O H I B I T I N G  MR. SMITH'S WITNESSES 
FROM TESTIFYING AS TO SPECIFIC ACTS 
OF VIOLENCE ON THE V I C T I M ' S  PART? 
( A S  STATED BY RESPONDENT/CROSS- 
PETITIONER) 

A l though  t h e  t r i a l  c o u r t  a l l o w e d  M r .  Smi th  t o  t e s t i f y  as  

t o  specific ac t s  of Casc io ' s  v i o l e n c e  ( C a p t a i n  Donahue ' s  d e a t h  was 

a murder  as w i t n e s s e d  t o  and r e l a t e d  by Cascio - R875; Cascio 's  

at tack on M r .  Smi th  d u r i n g  which Mrs. C a s c i o  was h i t  - R865, 866; 

Casc io ' s  p r io r  r e c o r d  and d a n g e r o u s n e s s  as  b r o u g h t  o u t  a t  a 

s e n t e n c i n g  h e a r i n g  - R870-873; and C a s c i o ' s  a t t ack  on a n  o f f icer  

w i t h  a gun and t h r e a t s  t o  w i t n e s s e s  - R872, 873) , h i s  w i t n e s s e s  

were n o t  a l l o w e d  t o  c o r r o b o r a t e  t h i s  i n f o r m a t i o n .  D e t e c t i v e  

F i v e c o a t  was n o t  a l l o w e d  t o  s t a t e  t h a t  C a p t a i n  Donahue was i n v o l v e d  

w i t h  Cascio and T r a f f i c a n t e  and o t h e r s  c o n v i c t e d  of a f e d e r a l  

r a c k e t e e r i n g  i n c i d e n t  and t h a t  Donahue d i e d  i n  a s u s p i c i o u s  

s h o o t i n g  i n c i d e n t  (R953-955).  D e t e c t i v e  F i v e c o a t  was a l s o  n o t  

0 

a l l o w e d  t o  t e s t i f y  t h a t  h e  a r r e s t e d  Cascio f o r  a n  a g g r a v a t e d  

a s s a u l t  i n v o l v i n g  a firearm a t  LeCave R e s t a u r a n t  a g a i n s t  a p o l i c e  

off icer  (R955, 9 5 6 ) .  The t r i a l  c o u r t  would n o t  a l l o w  M r .  Verde t o  

t e s t i f y  t o  Casc io ' s  d i s p l a y i n g  of t h e  gun a g a i n s t  t h e  o f f i c e r ,  t o  

t h e  t h r e a t s  he  made a g a i n s t  w i t n e s s e s ,  t o  t h e  heavy  d r i n k i n g  Cascio 

d i d ,  and t o  t h e  t ough  people Cascio had a round  him (R957, 958) 

M s .  Smi th  was n o t  a l l o w e d  t o  t e s t i f y  as t o  t h e  a l t e r c a t i o n  be tween  

Cascio and M r .  Smi th  i n  which Mrs. C a s c i o  was h i t  n o r  was s h e  

allowed t o  s t a t e  wha t  s h e  had h e a r d  a t  Casc io ' s  s e n t e n c i n g  i n  
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r e g a r d s  t o  p r io r  f e l o n i e s  and v a r i o u s  i l l e g a l  a c t i v i t y  (R964-977).  

As p o i n t e d  o u t  i n  Burk V. S t a t e  , 497 So.2d 7 3 1  a t  733  

(Fla.  2d DCA 1 9 8 6 ) :  

When a d e f e n d a n t  p l e a d s  s e l f - d e f e n s e  i n  a 
p r o s e c u t i o n  f o r  murder  and a proper f o u n d a t i o n  
is l a i d  a t  t r i a l ,  e v i d e n c e  of t h e  d e c e a s e d ' s  
v i o l e n t  c h a r a c t e r  is  a d m i s s i b l e  i f  a n  i s s u e  
e x i s t s  as t o  e i t h e r  t h e  d e c e a s e d ' s  c o n d u c t ,  
i .e . ,  w h e t h e r  h e  was t h e  f i r s t  a g g r e s s o r ,  o r  
t h e  r e a s o n a b l e n e s s  of t h e  d e f e n d a n t ' s  be l ief  
c o n c e r n i n g  imminent  d a n g e r  from t h e  d e c e a s e d .  

Specific ac t s  of t h e  v i c t i m ' s  v i o l e n c e  c a n  b e  u sed  a s  l o n g  a s  t h e  

d e f e n d a n t  was aware of these specific acts  p r i o r  t o  t h e  

a l t e r c a t i o n .  See Hacrer v .  Sta te  , 439 So.2d 996 (Fla .  4 t h  DCA 

1 9 8 3 ) ;  and Taylor v .  S t a t e  , 513 So.2d 1 3 7 1  (Fla.  2d DCA 1 9 8 7 ) .  

T h e r e  is  n o t h i n g  i n  s e c t i o n  90.404, F l o r i d a  S t a t u t e s  (19851 ,  

however ,  t h a t  d i c t a t e s  s u c h  i n f o r m a t i o n  c a n  o n l y  come f rom t h e  

d e f e n d a n t .  I n  Hawthor n e  v. S t a t e ,  377 So.2d 780 a t  787 (F la .  1st 

DCA 1 9 7 9 ) ,  t h e  facts  are n o t  c l e a r l y  se t  f o r t h ;  b u t  t h e  o p i n i o n  

d o e s  s t a t e  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  " i m p r o p e r l y  l i m i t i n g  t h e  

t e s t i m o n y  of [ d e f e n d a n t ' s ]  w i t n e s s e s  as t o  p r i o r  t h r e a t s  and acts 

of v i o l e n c e "  made by t h e  d e c e a s e d  toward  t h e  d e f e n d a n t ,  h e r  

c h i l d r e n  and t h i r d  p e r s o n s .  C i t i n g  from a n  o l d  F l o r i d a  Supreme 

C o u r t  case, t h e  c o u r t  n o t e s  t h a t  t h e  w e i g h t  of s u c h  t h r e a t s  

c o n s i d e r e d  w i t h  t h e  a l l e g e d  o v e r t  acts  and t h e  c r e d i b i l i t y  of t h e  

w i t n e s s e s  t e s t i f y i n g  t o  e i t h e r  t h e  ac t s  or t h r e a t s  were f o r  t h e  

j u r y  t o  c o n s i d e r  i n  e i t h e r  a c c e p t i n g  or r e j e c t i n g  t h e  d e f e n d a n t ' s  

claim of  self  d e f e n s e .  
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M r .  S m i t h  was a l l o w e d  t o  t e s t i f y  as t o  these specif ic  

acts,  so  it is i m p o s s i b l e  t o  imag ine  how t h e  S t a t e  would b e  

p r e j u d i c e d  by h a v i n g  o t h e r  w i t n e s s e s  v e r i f y  t h e s e  acts. As p o i n t e d  

o u t  i n  Burk and Hawthorne I it is for  t h e  j u r y  t o  d e c i d e  i f  t h e  

d e f e n d a n t ' s  b e l i e f  c o n c e r n i n g  imminent d a n g e r  from t h e  d e c e a s e d  was 

r e a s o n a b l e ;  and f o r  t h i s  r e a s o n  t h e  j u r y  mus t  weigh  t h e  c r e d i b i l i t y  

of t h e  w i t n e s s e s  t e s t i f y i n g  i n  e i t h e r  a c c e p t i n g  or r e j e c t i n g  t h e  

d e f e n d a n t ' s  claim of self  d e f e n s e .  M r .  S m i t h ' s  c r e d i b i l i t y  was 

unde r  s t r o n g  a t tack i n  t h i s  case- - he o b v i o u s l y  had a n  i n t e r e s t  i n  

t h e  outcome of t h e  case. To have  w i t n e s s e s  who were e i t h e r  

impar t ia l  ( D e t e c t i v e  F i v e c o a t )  or  f r i e n d s  of Cascio  ( M r .  Verde)  

c o r r o b o r a t e  t h e  specific p r i o r  bad ac ts  of Cascio  would have  

g r e a t l y  a s s i s t e d  t h e  j u r y  i n  e v a l u a t i n g  M r .  Casc io ' s  claim of s e l f  

d e f e n s e .  The j u r y  c o n v i c t e d  M r .  Smi th  of a l e s s e r - i n c l u d e d  o f f e n s e  

and t h e  e v i d e n c e  was e x t r e m e l y  close on t h i s  i s s u e .  The e r r o r ,  

t h e r e f o r e ,  was h a r m f u l ;  and a new t r i a l  is r e q u i r e d .  
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