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P 

PRELIMINARY STATEMENT 
k- 

R e s p o n d e n t ,  t h e  S t a t e  of F l o r i d a ,  t h e  p r o s e c u t i n g  a u t h o r i t y  

- - .  b e l o w ,  w i l l  be r e f e r r e d  t o  a s  " R e s p o n d e n t "  o r  t h e  I' S t a t e " .  

P e t i t i o n e r ,  Kenny Mike B r o w n ,  t h e  c r i m i n a l  d e f e n d a n t  below,  w i l l  

b e  r e f e r r e d  t o  a s  " P e t i t i o n e r  Brown". P e t i t i o n e r  B u r c h ,  t h e  
c 

c r i m i n a l  d e f e n d a n t  b e l o w  w i l l  be  r e f e r r e d  t o  a s  " P e t i t i o n e r  

Burch" . 
R e f e r e n c e s  t o  t h e  two- volume r e c o r d  o n  a p p e a l  i n  t h e  Brown 

case (DCA Case N o .  88- 930) w i l l  be d e s i g n a t e d "  ''BR". R e f e r e n c e s  

t o  t h e  two- vo lume  record o n  a p p e a l  i n  t h e  B u r c h  case (DCA Case 

No. 88- 904) w i l l  be  d e s i g n a t e d  "R". 
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STATEMENT OF THE CASE AND FACTS 

Kennv Mike Brown - DCA Case N o .  88- 930 

R e s p o n d e n t - S t a t e  f i l e d  a n  i n f o r m a t i o n  i n  t h e  S e v e n t e e n t h  

J u d i c i a l  C i r c u i t ,  Broward C o u n t y  c h a r g i n g  t h a t  P e t i t i o n e r - B r o w n  
- =  

o n  December 11, 1 9 8 7 ,  c o m m i t t e d  t h e  f i r s t  d e g r e e  f e l o n y  of s a l e ,  c 

p u r c h a s e ,  m a n u f a c t u r e ,  o r  d e l i v e r y  o f  n a r c o t i c s  w i t h i n  o n e  

t h o u s a n d  ( 1 0 0 0 )  f e e t  o f  a s c h o o l ,  i n  v i o l a t i o n  of S 8 9 3 . 1 3-  

( l ) ( e ) l ,  G. S t a t  ( 1 9 8 7 ) .  ( B R  3 1 ) .  P e t i t i o n e r  t h r o u g h  c o u n s e l ,  

t h e n  f i l e d  a F1a.R.Crim.P. 3 .190 M o t i o n  t o  D i s m i s s  ( B R  32- 33)  and  

Memorandum o f  Law i n  s u p p o r t  o f  s a i d  m o t i o n  t o  d i s m i s s .  ( B R  3 6 ) .  

A h e a r i n g  was h e l d  i n  t h e  t r i a l  c o u r t  o n  P e t i t i o n e r ' s  

m o t i o n ,  a n d  t h o s e  of n u m e r o u s  o t h e r  d e f e n d a n t s ,  be fore  t h e  

H o n o r a b l e  D a n i e l  F u t c h  o f  t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t  o n  

March 11, 1 9 8 8 .  ( B R  1 - 3 0 ) .  I n  a d d i t i o n  t o  P e t i t i o n e r ' s  t r i a l  
r 

~ 

T h i s  s t a t u t e  r e a d s ,  i n  p e r t i n e n t  p a r t ,  a s  f o l l o w s :  

E x c e p t  a s  a u t h o r i z e d  b y  t h i s  c h a p t e r ,  i t  i s  u n l a w-  
f u l  f o r  a n y  p e r s o n  t o  s e l l ,  p u r c h a s e ,  m a n u f a c t u r e ,  
o r  d e l i v e r ,  o r  t o  possess w i t h  t h e  i n t e n t  t o  s e l l ,  
p u r c h a s e ,  m a n u f a c t u r e ,  o r  d e l i v e r ,  a c o n t r o l l e d  
s u b s t a n c e  i n ,  o n ,  or  w i t h i n  1 , 0 0 0  f ee t  of t h e  r e a l  
p r o p e r t y  c o m p r i s i n g  a p u b l i c  o r  p r i v a t e  e l e m e n t a r y ,  
m i d d l e ,  o r  s e c o n d a r y  s c h o o l .  Any p e r s o n  who 
v i o l a t e s  t h i s  p a r a g r a p h  w i t h  r e spec t  t o :  

1. A c o n t r o l l e d  s u b s t a n c e  named o r  d e s c r i b e d  
i n  § 8 9 3 . 0 3 ( 1 ) ( a ) ,  ( l ) ( b ) ,  ( l ) ( d ) ,  ( 2 ) ( a ) ,  o r  
( 2 ) ( b )  is g u i l t y  of a F e l o n y  of t h e  f i r s t  d e g r e e ,  
p u n i s h a b l e  a s  p r o v i d e d  i n  S 775 .082 ,  § 775.083 or 
775.084.  
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E c o u n s e l ,  A s s i s t a n t  P u b l i c  D e f e n d e r  S u s a n  P o r t e r ,  M s .  Po l lack  a n d  

i . M s .  H u a r d  of  t h a t  o f f i c e  a l s o  a r g u e d  t h a t  s a i d  s t a t u t e  w a s  

u n c o n s t i t u t i o n a l .  
* *  

A t  t h i s  h e a r i n g ,  d e f e n s e  c o u n s e l s  u r g e d  t h a t  b e c a u s e  t h e i r  

c l i e n t s  h a d  p u r p o r t e d l y  p u r c h a s e d  d r u g s  from u n d e r c o v e r  pol ice  

a g e n t s  w i t h i n  o n e- t h o u s a n d  ( 1 0 0 0 )  f ee t  from v a r i o u s  s c h o o l s  d u r -  

.c 

i n g  t h e  e v e n i n g  h o u r s ,  t h e y  were e i t h e r  e n t r a p p e d  a s  a ma t t e r  of  

law,  o r  o t h e r w i s e  t r e a t e d  f u n d a m e n t a l l y  u n f a i r l y ,  r e q u i r i n g  t h e  

d i s m i s s a l  of t h e  c h a r g e s  a g a i n s t  t h e m  u n d e r  v a r i o u s  c o n s t i t u -  

t i o n a l  t h e o r i e s .  ( B R  3- 1 2 ) .  

A s  t o  t h e  f a c t u a l  s e t t i n g  i n  t h i s  case, S t a t e  V. Kenny Mike 

B r o w n ,  P e t i t i o n e r  Brown i n  h i s  w r i t t e n  M o t i o n  t o  D i s m i s s  s t a t e s  

t h a t  h e  "was a r r e s t e d  a t  a p p r o x i m a t e l y  8 : O O  p.m. fo r  p u r c h a s i n g  

c o c a i n e  a t  2563  N o r t h w e s t  1 6 t h  C o u r t  i n  F t .  L a u d e r d a l e ,  F l o r i d a  

( B R  11). T h i s  o c c u r r e d  w i t h i n  1 0 0 0  f e e t  of D i l l a r d  H i g h  S c h o o l  

( B R  11, 3 2 ) .  P e t i t i o n e r  Brown was ar res ted  for  v i o l a t i n g  s e c t i o n  

8 9 3 . 1 3 ( 1 ) ( a )  w h i c h  h a d  become e f f e c t i v e  October  1, 1 9 8 7 . "  ( B R  

3 2 ) .  

- 
.& 

A c c o r d i n g  t o  P e t i t i o n e r  Brown,  t h e  Broward C o u n t y  S h e r i f f ' s  

O f f i c e  " s e t  u p  a r e v e r s e  s t i n q  o p e r a t i o n  w i t h i n  1 0 0 0  f e e t  of 

D i l l a r d  H i g h  S c h o o l .  D e f e n d a n t  [ P e t i t i o n e r  Brown] was ar res ted  

for p u r c h a s i n g  c o c a i n e  from a n  off icer ."  (BR 3 6 ) .  J u d g e  F u t c h  i n  

h i s  w r i t t e n  o r d e r  c o n c l u d e d  t h a t  " l a w  e n f o r c e m e n t  a g e n c i e s  h a v e  

set  u p  r e v e r s e - s t i n g  o p e r a t i o n s  w i t h  p o l i c e  o f f i c e r s  p o s i n g  a s  

d r u g  s e l l e r s  or  b u y e r s .  T h e  r e v e r s e - s t i n g  o p e r a t i o n s  have t a k e n  
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p lace  a f t e r  s c h o o l  h o u r s  and i n  r e s i d e n t i a l  n e i g h b o r h o o d s . "  ( B R  

c 5 5 )  .2 

A t  t h e  m o t i o n  h e a r i n g ,  P e t i t i o n e r  B r o w n ' s  c o u n s e l  a l s o  

a r g u e d  t h a t  t h e r e  is  a n  a d d i t i o n a l  g r o u n d  t o  d e c l a r e  s a i d  
. a  

s t a t u t e  u n c o n s t i t u t i o n a l  n o t  c o n t a i n e d  i n  h e r  w r i t t e n  mo t ion .  4, 

( B R  2 0 ) .  C i t i n g  R u n n e l 1  v .  S t a t e ,  4 5 3  So .2d  8 0 8  ( F l a .  1 9 8 4 )  

I n  S t a t e  v .  W i l s o n ,  Case N o .  8 8- 1 4 1 7 ,  appeal p e n d i n g ,  - N o .  
88- 0881, t h e  d e f e n d a n t  Wi l son  was c h a r g e d  w i t h  p u r c h a s i n g  t w o  
c o c a i n e  r o c k s  f r o m  u n d e r c o v e r  d e t e c t i v e s .  ( B R  5 - 7 ) .  T h e  
p u r c h a s e  o c c u r r e d  o n  J a n u a r y  2 2 ,  1 9 8 8  a t  7 : 1 5  p.m. a t  2 5 6 3  
N o r t h w e s t  1 3 t h  C o u r t  w h i c h  i s  n e a r  D i l l a r d  H i g h  S c h o o l .  
( B R  5 ) .  A l l  of t h e  s a l e s  o f  c o c a i n e  r o c k s  by  t h e  u n d e r c o v e r  
p o l i c e  o f f i c e r s  t o  t h e  d e f e n d a n t s  t o o k  p l ace  d u r i n g  t h e  
e v e n i n g  h o u r s  when t h e  s c h o o l s  were c l o s e d  a n d  n o t  i n  
s e s s i o n .  ( B R  6 ) .  A n o t h e r  d e f e n d a n t ,  K u r r i s  P r e s s l e y ,  was 
c h a r g e d  w i t h  p u r c h a s i n g  o n e  (1) c o c a i n e  r o c k  from a n  u n d e r -  
c o v e r  o f f i c e r  a t  t h e  same l o c a t i o n  n e a r  D i l l a r d  High S c h o o l .  
( R  8 ) .  A d e f e n d a n t ,  J a n i c e  J a c k s o n ,  was c h a r g e d  w i t h  
p u r c h a s i n g  o n e  (1) c o c a i n e  r o c k  from a n  u n d e r c o v e r  o f f i c e r  a t  
6 : 5 3  p . m .  n e a r  D e e r f i e l d  B e a c h  H i g h  S c h o o l .  ( B R  9 ) .  Two 
o t h e r  d e f e n d a n t s  Pamela Q u i n c e  a n d  Joyce J o h n s o n  a l so  were 
c h a r g e d  w i t h  p u r c h a s i n g  c o c a i n e  r o c k s .  ( B R  9- 10) .  

- 

I n  a s i m i l a r  case ,  J u d g e  C o k e r  o f  t h e  S e v e n t e e n t h  J u d i c i a l  
C i r c u i t  i n  h i s  w r i t t e n  o p i n i o n  found  i n  S t a t e  v. Montgomery, 
N o .  8 7- 2 1 0 3 7  CF ( 1 7 t h  C i r .  March  1 6 ,  1 9 8 8 )  appeal p e n d i n g ,  
N o .  88- 0854 ( F l a .  4 t h  D C A )  ( S e e  A p p e n d i x  2 )  t h e  f o l l o w i n g  
f ac t s :  

1. Mae Mon tgomery  a l l e g e d l y  p u r c h a s e d  t h r e e  ( 3 )  
c o c a i n e  r o c k s  a t  a p p r o x i m a t e l y  7 : 2 0  p.m. o n  F r i d a y ,  
December 11, 1987 .  
2 .  T h e  s e l l e r  was a Broward S h e r i f f ' s  Of f i ce  d e p u t y .  
T h i s  e n f o r c e m e n t  t e c h n i q u e  is commonly r e f e r r e d  t o  a s  
a " r e v e r s e  s t i n g . "  
3 .  P u r s u a n t  t o  m e a s u r e m e n t s  made b y  t h e  B r o w a r d  
S h e r i f f ' s  O f f i c e ,  t h e y  s e t  u p  t h e i r  r e v e r s e  s t i n g  
w i t h i n  1 , 0 0 0  f t .  of D i l l a r d  High S c h o o l .  
4 .  I t  h a s  n o t  b e e n  e s t a b l i s h e d  t h a t  s c h o o l  was i n  
s e s s i o n  o n  t h e  d a t e  and t i m e  i n  q u e s t i o n  o r  t h a t  any  
s c h o o l  a g e  c h i l d r e n  were i n  t h e  area. 
5 .  Mae Montgomery had  no  p r io r  c r i m i n a l  h i s t o r y .  
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P e t i t i o n e r  Brown a r g u e d  t h a t  s e c t i o n  8 9 3 . 1 3 ( 1 )  ( e )  w h i c h  was p a r t  

c of t h e  " C r i m e  P r e v e n t i o n  a n d  C o n t r o l  A c t " ,  of 1 9 8 7  C h a p t e r  

- -  87- 243,  Laws of F l o r i d a  v i o l a t e s  -- t h e  "One S u b j e c t  R u l e "  c o n t a i n e d  

i n  A r t i c l e  111, S e c t i o n  6 of t h e  F l o r i d a  C o n s t i t u t i o n  ( 1 9 6 8 ) .  

(BR 3 8 ) .  % 

A t  t h e  m o t i o n  h e a r i n g ,  p r o s e c u t i n g  c o u n s e l  a n s w e r e d  d e f e n s e  

c o u n s e l ' s  a r g u m e n t s  w i t h  a l e g a l  d i s c o u r s e  d i r e c t e d  a t  t h e  

a l l e g a t i o n s  of P e t i t i o n e r  B r o w n ' s  w r i t t e n  m o t i o n ,  a n d  a l s o  u r g e d  

t h a t  t h e  police a c t i v i t y  a n d  m e t h o d s  u t i l i z e d  were a r e a s o n a b l e  

a n d  n e c e s s a r y  r e s p o n s e  t o  t h e  h i g h  v o l u m e  of o n g o i n g  d r u g  t r a d e  

i n  t h e  s u n d r y  s c h o o l  n e i g h b o r h o o d s .  ( B R  1 2 , 2 2 , 2 7 - 2 8 ) .  

A t  t h e  c o n c l u s i o n  of t h e  h e a r i n g ,  J u d g e  F u t c h  GRANTED t h e  

d e f e n d a n t ' s  M o t i o n  t o  D i s m i s s  a n d  d e c l a r e d  S e c t i o n  8 9 3 . 1 3 ( 1 ) ( e )  

UNCONSTITUTIONAL. A t  t h e  m o t i o n  h e a r i n g ,  t h e  t r i a l  c o u r t  r u l e d :  

-+ 

d- 

THE COURT: I f  t h e  p o l i c e  w o u l d  q u i t  s e l l i n g  
d r u g s ,  some of t h e  u s e r s  w o u l d n ' t  be a b l e  t o  
g e t  it. 

MR. S E I D M A N  [ P r o s e c u t o r ]  : I u n d e r s t a n d  t h e  
C o u r t ' s  p o s i t i o n ,  b u t  w e  r e s p e c t f u l l y  objec t .  

THE COURT: Y o u ' v e  g o t  t o  go w i t h  it. I t h i n k  
t h e  way i t ' s  d o n e  i s  a n  improper e x e r c i s e  of  
t h e  pol ice  power. I t h i n k  t h e  s t a t u t e  is  o v e r -  
l y  broad a n d  a c c o r d i n g l y  -- d i d  y o u  w a n t  t o  s a y  
s o m e t h i n g  e l s e  o n  t h e  record.? 

* * *  

T H E  COURT:  What a b o u t  t h e  h o u r s  of o p e r a t i o n ?  
Is a s c h o o l  a s c h o o l  a f t e r  t h e r e ' s  n o  s c h o o l ?  

MR. SEIDMAN:  S u r e  it is,  J u d g e .  
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' 
. a  

MS. HUARD [ d e f e n s e  c o u n s e l ] :  I f  t h e s e  cases 
a r e  t a k i n g  p l a c e  i n  t h e  d a y l i g h t  i n  f r o n t  o f  
t h e  s c h o o l ,  I c a n  u n d e r s t a n d  t h e  p o l i c e ' s  con- 
d u c t .  R u t  t h i s  i s  t a k i n g  p l a c e  i n  a n  a r e a  
w h e r e  you  c a n ' t  e v e n  see  t h e  s c h o o l ,  i t ' s  
n i g h t t i m e  t h e r e ' s  n o  s c h o o l  c h i l d r e n  o u t  a n d  
a b o u t .  

THE COURT:  I ' v e  g o t  a l l  k i n d s  of  p r o b l e m .  
I ' v e  h e a r d  t h i s  a r g u m e n t  t w o  weeks  a g o ,  I ' v e  
b e e n  t h i n k i n g  a b o u t  i t  a l o t ,  I r e a d  y o u r  
memos, I ' v e  been  g i v i n g  it a l o t  o f  t h o u g h t .  

MR. SEIDMAN: I know you have.  

THE COURT: I d o n ' t  d o  it l i g h t l y ,  b u t  I t h i n k  
i t ' s  o v e r b r o a d ,  i m p r o p e r  e x e r c i s e  of p o l i c e  
power i n  t h i s  p a r t i c u l a r  c i r c u m s t a n c e  t h e  way 
i t ' s  b e i n g  d o n e .  A c c o r d i n g l y ,  I g r a n t  t h e  
mo t ion  t o  d i s m i s s  a s  u n c o n s t i t u t i o n a l .  

( B R  26- 27) .  

I n  h i s  w r i t t e n  o r d e r  g r a n t i n g  P e t i t i o n e r  B r o w n ' s  M o t i o n  t o  

-+ D i s m i s s ,  t h e  t r i a l  court  found t h a t :  

*- 
1. The S t a t u t e  F.S. 8 9 3 . 1 3 ( 1 ) ( e )  a s  w r i t t e n ,  
is  vague and o v e r b r o a d  i n  i t s  l a n g u a g e .  

The a p p l i c a t i o n  o f  t h e  S t a t u t e  by l a w  e n f o r c e -  
men t  a g e n c i e s  i s  a n  a b u s e  of t h e  pol ice  power 
and f a i l s  t o  f o l l o w  t h e  l e g i s l a t i v e  i n t e n t  i n  
t h a t  t h e  l a w  e n f o r c e m e n t  a g e n c i e s  have  se t  u p  
r e v e r s e - s t i n g  opera t ions  w i t h  p o l i c e  o f f i c e r s  
p o s i n g  a s  d r u g  s e l l e r s  o r  d e a l e r s .  The  
r e v e r s e - s t i n g  opera t ions  have  t a k e n  place a f t e r  
s c h o o l  h o u r s  and i n  r e s i d e n t i a l  ne ighborhoods .  
( B R  5 5 ) .  

S t a c y  Burch - DCA Case N o .  88-904 

R e s p o n d e n t - S t a t e  f i l e d  a n  i n f o r m a t i o n  i n  t h e  S e v e n t e e n t h  

J u d i c i a l  C i r c u i t ,  Broward County c h a r g i n g  t h a t  P e t i t i o n e r  B u r c h  

o n  November  24 ,  1987 ,  commit ted t h e  f i r s t  d e g r e e  f e l o n y  o f  s a l e ,  
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p u r c h a s e ,  m a n u f a c t u r e  , o r  d e l i v e r y  of n a r c o t i c s  w i t h i n  o n e  

t h o u s a n d  ( 1 0 0 0 )  f e e t  of a s c h o o l ,  i n  v i o l a t i o n  of S 8 9 3 . 1 3 ( 1 ) ( e ) ,  

F l a .  S t a t .  R 31. P e t i t i o n e r  B u r c h  t h r o u g h  c o u n s e l ,  t h e n  f i l e d  a 

F 1 a . R . C r i m . P .  3 . 1 9 0  m o t i o n  t o  d i s m i s s  a n d  Memorandum of Law i n  

S u p p o r t  of M o t i o n  t o  D i s m i s s .  R 3 4- 4 1 .  As t o  t h e  f a c t u a l  

s e t t i n g  i n  t h i s  case, S t a t e  V. S tacy  Q u r c h ,  t h e  w r i t t e n  M o t i o n  t o  

D i s m i s s  a l l e g e s  t h a t  P e t i t i o n e r  B u r c h  "was a r r e s t e d  o n  t h e  

e v e n i n g  of N o v e m b e r  2 4 ,  1 9 8 7 ,  f o r  s e l l i n g  c o c a i n e  w i t h i n  o n e -  

t h o u s a n d  ( 1 0 0 0 )  f e e t  of  a s c h o o l  u n d e r  t h e  new s t a t u t e  S 893.-  

1 3 ( l ) ( e ) ,  t h a t  h a d  become law o n  October 1, 1 9 8 7 ."  R 32 .  

. *  

'r 

P e t i t i o n e r ' s  t r i a l  c o u n s e l  i n d i c a t e d  a t  t h e  h e a r i n g :  

" T h a t  t o o k  p l ace  o n  November 2 4 ,  1 9 8 7 ,  6 : 0 5  
p.m. t h a t  was n e a r  C o l l i n s  E l e m e n t a r y  S c h o o l  
a n d  was i n  e s s e n t i a l l y  t h e  same p o s i t i o n  t h a t  
M r .  H u a r d  j u s t  p o i n t e d  o u t  i n  t h e  1 0 0  b l o c k  of 
N o r t h w e s t  6 t h  Avenue.  I t  w a s  O f f i c e r  C u r r y  of 
t h e  H a l l e n d a l e  P o l i c e  D e p a r t m e n t  who w a s  
w o r k i n g  w i t h  D e t e c t i v e  M a r a n  a n d  D e t e c t i v e  
C l a w d a l e  o f  t h e  D a n i a  P o l i c e  D e p a r t m e n t  i n  
D a n i a . "  ( R  1 2 ) .  

I n  a d d i t i o n  t o  J u d g e  F u t c h  i n  t h e  cases of Brown a n d  B u r c h ,  

s u p r a ,  J u d g e  C o k e r  of t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t  i n  a 

w r i t t e n  o r d e r  d e c l a r e d  s e c t i o n  8 9 3 . 1 3  ( l ) ( e )  u n c o n s t i t u t i o n a l  i n  

t h e  case of S t a t e  v.  Montgomery ,  N o .  87-21037CF ( 1 7 t h  C i r .  Mar. 

1 6 ,  1 9 8 8 ) ,  appeal  p e n d i n g ,  ( F l a .  4 t h  DCA N o .  8 8 - 0 8 5 4 )  ( S e e  

A p p e n d i x  2 ) .  J u d g e  K o r d a  of t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t  

d e c l a r e d  t h e  s t a t u t e  u n c o n s t i t u t i o n a l  i n  S t a t e  V .  B r i n e g a r ,  N o .  

8 8 - 4 8 2 1 C F  ( 1 7 t h  C i r .  1 9 8 8 ) ,  a p p e a l  p e n d i n g ,  ( F l a .  4 t h  DCA N o .  

88-1555). J u d g e  Moe of t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t  d e c l a r e d  
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t h e  s t a t u t e  u n c o n s t i t u t i o n a l  i n  S t a t e  v .  M i t c h e l l ,  Case N o .  

87-18767CF ( 1 7 t h  C i r .  1 9 8 7 ) ,  appeal p e n d i n g ,  ( F l a .  4 t h  DCA NO. 

88- 1400) .  J u d g e  Tyson o f  t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t  i n  a 

w r i t t e n  o r d e r  d e c l a r e d  s e c t i o n  8 9 3 . 1 3 ( 1 )  ( e )  u n c o n s t i t u t i o n a l  i n  

6 

. a  

\ S t a t e  v .  M c P h a u l ,  N o .  88-1422CF ( 1 7 t h  C i r .  A p r i l  2 9 ,  1 9 8 8 ) ,  

appeal p e n d i n g ,  ( F l a .  4 t h  DCA N o .  88- 1268) .  ( S e e  Appendix 3 ) .  And 

f i n a l l y ,  J u d g e  P o l e n  d e c l a r e d  s e c t i o n  8 9 3 .  1 3 ( 1 )  ( e )  u n c o n s t i -  

t u t i o n a l  i n  a w r i t t e n  order  i n  S t a t e  v .  F e r g u s o n ,  N o .  87-18756CF 

( 1 7 t h  C i r .  A p r i l  2 7 ,  1 9 8 8 ) ,  a p p e a l  p e n d i n g ,  ( F l a .  4 t h  DCA NO. 

88- 1227) .  (See Appendix 4 ) .  

On F e b r u a r y  8 ,  1 9 8 9 ,  i n  t h i s  case t h e  F o u r t h  Dis t r ic t  C o u r t  

o f  Appeal  i n  a w r i t t e n  o p i n i o n ,  S t a t e  v .  B u r c h ,  1 4  F.L.W. 382 

( F l a .  4 t h  DCA F e b .  8 ,  1 9 8 9 ) ,  r e v e r s e d  t h e  o r d e r  o f  t h e  t r i a l  

c o u r t  a n d  d e c l a r e d  S e c t i o n  8 9 3 . 1 3 ( 1 ) ( e ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 )  

t* c o n s t i t u t i o n a l .  T h e  F o u r t h  D i s t r i c t  a l s o  r e j e c t e d  t h e  a rgumen t  

-4 

a d v a n c e d  s o l e l y  b y  P e t i t i o n e r  Brown who was c h a r g e d  w i t h  p u r -  

c h a s i n g  c o c a i n e  w i t h i n  1 0 0 0  f e e t  of a s c h o o l  t h a t  t h e  m i s c o n d u c t  

o f  t h e  p o l i c e  o f f i c e r s  i n  t h i s  cause  rose  t o  t h e  l e v e l  of 

e n t r a p m e n t  a s  a m a t t e r  o f  l aw  a n d / o r  a v i o l a t i o n  o f  t h e  c o n-  

s t i t u t i o n a l  d u e  p rocess  r i g h t s  of P e t i t i o n e r  Brown. Hence t h e  

F o u r t h  D i s t r i c t  r e j e c t e d  t h i s  a l t e r n a t i v e  b a s i s  a d v a n c e d  s o l e l y  

b y  P e t i t i o n e r  Brown t o  upho ld  t h e  t r i a l  c o u r t ' s  o r d e r  d i s m i s s i n g  

t h e  i n f o r m a t i o n  f i l e d  a g a i n s t  him. However t h e  F o u r t h  D i s t r i c t  

a f t e r  n o t i n g  t h e  " m u l t i p l i c i t y  of a p p e a l s  s t a t e w i d e "  and t h a t  

"many t r i a l  j u d g e s  i n  our d i s t r i c t  h a v e  d i s a g r e e d "  o n  t h e  i s s u e  
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of the constitutionality of Section 893.13(1)(e), Florida 

Statutes (1987) certified the following question to this Honor- 

able Court as a matter to be of great public importance: 
. =  

IS SECTION 893.13(1)(e), FLORIDA STATUTES 
(1987) CONSTITUTIONAL? 

)r 

Petitioner timely filed a notice to invoke the jurisdiction 

of this Honorable Court in the lower tribunal. 

. 

** 
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SUMMARY OF ARGUMENT 

POINT I 

T h e  T r i a l  C o u r t  d e c l a r e d  S e c t i o n  8 9 3 . 1 3 ( 1 ) ( e ) ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 7 )  u n c o n s t i t u t i o n a l  o n  i ts  face and  a s  a p p l i e d .  T h e  

T r i a l  C o u r t  r u l e d  t h a t  s a i d  s t a t u t e  a s  w r i t t e n  was v o i d  f o r  

v a g u e n e s s .  The T r i a l  C o u r t  f u r t h e r  r u l e d  t h a t  t h e  e n f o r c e m e n t  of 

S e c t i o n  8 9 3 . 1 3 ( 1 ) ( e )  was n o t  a v a l i d  e x e r c i s e  o f  t h e  p o l i c e  

power. 

P e t i t i o n e r s  c o n t e n d  S e c t i o n  8 9 3 . 1 3 ( 1 ) ( e )  i s  a l s o  u n c o n-  

s t i t u t i o n a l  o n  o ther  g r o u n d s  n o t  e x p r e s s l y  adop ted  by t h e  t r i a l  

cour t .  P e t i t i o n e r s  c o n t e n d  t h a t  S e c t i o n  8 9 3 . 1 3 ( 1 ) ( e )  is  vio-  

l a t i v e  of t h e  E q u a l  P r o t e c t i o n  C l a u s e  of b o t h  t h e  F e d e r a l  a n d  

F l o r i d a  C o n s t i t u t i o n s ,  f a i l s  t o  i n c l u d e  a k n o w l e d g e  or  mens rea 

e l e m e n t ,  v i o l a t e s  t h e  " o n e  s u b j e c t  r u l e "  p r o v i s i o n  of Art ic le  

111, S e c t i o n  6 of t h e  F l o r i d a  C o n s t i t u t i o n  a n d  v i o l a t e s  A r t i c l e  

111, S e c t i o n  1 2  of t h e  F l o r i d a  C o n s t i t u t i o n .  

P e t i t i o n e r s  f u r t h e r  c o n t e n d  t h a t  s a i d  s t a t u t e  v i o l a t e s  t h e  

E i g h t h  Amendment  p r o h i b i t i o n  a g a i n s t  C r u e l  a n d  U n u s u a l  P u n i s h-  

m e n t .  One of t h e  most s h o c k i n g  a n d  o u t r a g e o u s  a s p e c t  of t h i s  

u n c o n s t i t u t i o n a l  s t a t u t e  i s  t h e  p e n a l t y  p r o v i d e d  for  v i o l a t o r s .  

I t  is t h e  e s s e n c e  of c rue l  a n d  u n u s u a l  p u n i s h m e n t .  H e n c e  t h e  

d e c i s i o n  of  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal d e c l a r i n g  s a i d  

s t a t u e  c o n s i t u t i o n a l  s h o u l d  be r e v e r s e d .  
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POINT I1 

E v e n  i f  t h e  o b j e c t i v e  e n t r a p m e n t  d e f e n s e  h a s  b e e n  t r a n s -  

formed  i n t o  a j u r y  q u e s t i o n  by t h e  o p e r a t i o n  of S e c t i o n  7 7 7 . 0 2 1 ,  

- F.S .  ( 1 9 8 7 ) ,  P e t i t i o n e r  Brown who w a s  c h a r g e d  w i t h  p u r c h a s i n g  

coca ine  w i t h i n  1 0 0 0  f e e t  of a s c h o o l  m a i n t a i n s  t h a t  t h e  d u e  

- *  

- 
process c l a u s e  s t i l l  r e m a i n s  t o  p r o t e c t  o u r  c i t i z e n s  from t h e  

c o n d u c t  o f  l a w  e n f o r c e m e n t  a g e n t s  so outrageous and  s h o c k i n g  t h a t  

d u e  process  p r i n c i p l e s  w o u l d  b a r  t h e  S t a t e  from i n v o k i n g  t h e  

j u d i c i a l  process t o  o b t a i n  a c o n v i c t i o n .  

I t  w a s  o n l y  b e c a u s e  o f  t h e  d e l i b e r a t e  p o l i c e  p loy  o f  s e t -  

t i n g - u p  a r e v e r s e - s t i n g  o p e r a t i o n  a t  n i g h t  i n  a n  a rea  w i t h i n  1000 

f e e t  o f  a s c h o o l  t o  l u r e  u n s u s p e c t i n g  d r u g  p u r c h a s e r s  t o  t h e  

p r o s c r i b e d  area  t h a t  P e t i t i o n e r  Brown o p t e d  t o  p u r c h a s e  c o c a i n e  

w i t h i n  t h e  s p e c i f i e d  p r o s c r i b e d  a r e a  c o n t a i n e d  i n  S e c t i o n  

8 9 3 . 1 3 ( 1 ) ( e ) .  

* 

*- 

H e n c e  i n  t h e  c o n t e x t  o f  t h e  i n s t a n t  case, t h e  t r i a l  c o u r t  

d i d  n o t  e r r  i n  d i s m i s s i n g  t h i s  e n h a n c e d  f i r s t  d e g r e e  f e l o n y  

c h a r g e  f i l e d  a g a i n s t  P e t i t i o n e r  Brown o n  t h e  a l t e r n a t i v e  b a s i s  

of t h e  d u e  process d e f e n s e  a n d / o r  e n t r a p m e n t  as  a matter o f  law. 
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POINT I 

ARGUMENT 

THE TRIAL COURT DID NOT ERR IN GRANTING 
PETITIONERS' MOTION TO DECLARE SECTION 893.- 
13(l)(e) UNCONSTITUTIONAL ON ITS FACE AND AS 
APPLIED. 

Section 893.13(1) (e) was passed as part of the "Crime Pre- 

vention and Control Act," Chapter 87-243 (Section 4), Laws of 

Florida, and provides: 

(e) Except as authorized by this chapter, it 
is unlawful for any person to sell, purchase, 
manufacture, or deliver, or to possess with the 
intent to sell, purchase, manufacture, or de- 
liver, a controlled substance in, on, or within 
1000 feet of the real property comprising a 
public or private elementary, middle or secon- 
dary school. Any person who violates this 
paragraph with respect to: 

1. A controlled substance named or des- 
cribed in S 893.01(1)(a), (l)(b), (2)(a), 
or (2)(b) is guilty of a felony of the 
first degree, punishable as provided in S 
775.082, 5 775.084. 

2. A controlled substance named or des- 
cribed in S 893.03(1)(c), (2)(c), ( 3 )  or 
(4) is guilty of a felony of the second 
degree, punishable as provided in 5 775. 
083, or S 775,084. 

The trial court declared Section 893.13(1)(e) uncon- 

stitutional. Petitioners maintain that Section 893.13(1) (e) is 

unconstitutional on the ground that it was passed into law in 

violation of Article 111, Section 6, of the Florida Constitution 

(1968) which is commonly called the "one subject rule." Peti- 

tioners also maintain that said statute is unconstitutional on 

the alternative grounds that it is void for vagueness, violates 
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a t h e  E q u a l  P r o t e c t i o n  C l a u s e ,  l a c k s  a m e n s  r ea  e l e m e n t ,  a n d  

v i o l a t e s  t h e  E i g h t h  Amendment  p r o h i b i t i o n  a g a i n s t  C r u e l  a n d  

U n u s u a l  P u n i s h m e n t .  T h e  q u e s t i o n  c e r t i f i e d  by t h e  F o u r t h  

Distr ic t  C o u r t  of Appeal s h o u l d  be a n s w e r e d  i n  t h e  n e g a t i v e  a n d  
- -  

L S e c t i o n  8 9 3 . 1 3 ( 1 ) ( e )  s h o u l d  be dec la red  UNCONSTITUTIONAL o n  i t s  

face a n d  a s  a p p l i e d  t o  P e t i t i o n e r .  H e n c e  t h e  d e c i s i o n  of  t h e  

F o u r t h  Dis t r ic t  i n  t h e  i n s t a n t  case s h o u l d  be reversed. 

A. SECTION 8 9 3 . 1 3 ( 1 ) ( e )  VIOLATES ARTICLE 111, SECTION 6 ,  
FLORIDA CONSTITUTION. 

A r t i c l e  111, S e c t i o n  6 ,  of t h e  C o n s t i t u t i o n  of t h e  S t a t e  of 

F l o r i d a  i n c l u d e s  a l i m i t a t i o n  o n  t h e  passage  of  n e w  l e g i s l a t i o n  

i n  F l o r i d a  w h i c h  is commonly c a l l e d  " t h e  o n e  s u b j e c t  r u l e " :  

L a w s  -- E v e r y  law s h a l l  embrace b u t  o n e  s u b j e c t  
a n d  m a t t e r  p r o p e r l y  c o n n e c t e d  t h e r e w i t h ,  a n d  
t h e  s u b j e c t  s h a l l  b e  b r i e f l y  e x p r e s s e d  i n  t h e  
t i t l e . .  . . 

T h i s  p r o v i s i o n ,  w h i c h  h a s  a n c i e n t  roots3 a n d  e x i s t s  i n  o n e  

form o r  a n o t h e r  i n  t h e  c o n s t i t u t i o n s  of most of  o u r  s i s t e r  

s t a t e s 4  s e r v e s  a n  ex t remely  i m p o r t a n t  f u n c t i o n .  T h e  c o n s t i -  

T h e  L e x  C a e c i l i a  D i d i a ,  e n a c t e d  by t h e  R o m a n s  i n  9 8  B.C. ,  
p r o h i b i t e d  t h e  - l e x  s a t u r a ,  a b i l l  c o n t a i n i n g  u n r e l a t e d  
p r o v i s i o n s .  See L u c e ,  L e g i s l a t i v e  P r o c e d u r e s  5 4 8  ( 1 9 2 2 ) .  

4 A s  r e p o r t e d  i n  1 9 8 2 ,  f o r t y - o n e  s t a t e  c o n s t i t u t i o n s  p r o v i d e d  
t h a t  a n  a c t  s h a l l  n o t  e m b r a c e  more t h a n  o n e  s u b j e c t  o r  
o b j e c t .  ( l A  S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 1 7 . 0 1 ,  p. 1 
( 4 t h  e d . ,  1 9 8 5  r e v . )  T h e  o n l y  s t a t e s  t h a t  h a v e  n o  s u c h  
p r o v i s i o n  a r e  A r k a n s a s ,  C o n n e c t i c u t ,  M a i n e ,  M a s s a c h u s e t t s ,  
Mississippi ,  N e w  H a m p s h i r e ,  N o r t h  C a r o l i n a ,  Rhode  I s l a n d  a n d  
V e r m o n t .  ( I d .  a t  3,  n .  2 . )  
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6 t u t i o n a l  r e q u i r e m e n t  t h a t  e v e r y  l a w  s h a l l  have  b u t  o n e  s u b j e c t  

. d o e s  n o t  e x i s t  t o  hamper o r  impede t h e  l e g i s l a t i v e  process. 

" The  p u r p o s e  o f  t h e  r e q u i r e m e n t  t h a t  e a c h  law embrace  o n l y  

o n e  s u b j e c t  and matter p r o p e r l y  c o n n e c t e d  w i t h  i t  i s  t o  p r e v e n t  
- &  

c s u b t e r f u g e ,  s u r p r i s e ,  ' h o d g e - p o d g e '  and l o g r o l l i n g  i n  l e g i s l a-  

t i o n . "  S a n t o s  v .  S t a t e ,  380 So.2d 1 2 8 4 ,  1285  ( F l a .  1 9 8 0 ) .  - S e e  

a l so  Brown v. F i r e s t o n e ,  382 So.2d 654,  663 ( F l a .  1 9 8 0 ) ;  S t a t e  V .  

- L e e ,  356 So.2d 276,  282 ( F l a .  1 9 7 8 ) ;  W i l l i a m s  v .  S t a t e ,  459 So.2d 

3 1 9 ,  3 2 0  ( F l a .  5 t h  DCA 1984), app. d i s m i s s e d ,  S t a t e  V .  W i l l i a m s ,  

4 5 8  S o . 2 d  274  ( F l a .  1 9 8 4 ) .  As t h i s  C o u r t  r e c e n t l y  s t a t e d  i n  

S m i t h  v .  D e p a r t m e n t  of C o r r e c t i o n s ,  507 so .2d  1080 ,  1085  ( F l a .  

1 9 8 7 ) ,  q u o t i n g  S t a t e  v.  Lee, s u p r a  a t  282: 

.- 

T h e  p u r p o s e  of t h e  c o n s t i t u t i o n a l  p r o h i b i t o n  
a g a i n s t  a p l u r a l i t y  of s u b j e c t s  i n  a s i n g l e  
l e g i s l a t i v e  a c t  is t o  p r e v e n t  a s i n g l e  e n a c t -  
m e n t  f r o m  b e c o m i n g  a " c l o a k "  f o r  d i s s i m i l a r  
l e g i s l a t i o n  h a v i n g  a n e c e s s a r y  or appropr ia te  
c o n n e c t i o n  w i t h  t h e  s u b j e c t  mat ter .  

O u r  c o n s t i t u t i o n  commands t h a t  e a c h  l a w  s h a l l  embrace  o n e  

s u b j e c t  ( a n d  ma t t e r s  p r o p e r l y  c o n n e c t e d  t h e r e w i t h ) .  A r e a l  

d i s t i n c t i o n  b e t w e e n  s u b j e c t  a n d  o b j e c t  h a s  b e e n  m a i n t a i n e d  by 

t h i s  C o u r t .  The s u b j e c t  h a s  been  s a i d  t o  b e  t h e  m a t t e r  t o  w h i c h  

t h e  a c t  r e l a t e s ;  t h e  o b j e c t  h a s  b e e n  c o n s t r u e d  a s  t h e  g e n e r a l  

p u r p o s e (  s )  of t h e  p a r t i c u l a r  l e g i s l a t i o n .  - S e e  S t a t e  v .  Canova,  

9 4  So .2d  1 8 1 ,  184  ( F l a .  1 9 5 7 ) ;  N i c h o l s  V. Yandre ,  1 5 1  F l a .  8 7 ,  9 

S o . 2 d  1 5 7 ,  1 5 8  ( F l a .  1 9 4 2 ) ;  S p e n c e r  v.  Hunt ,  109  F la .  248,  147  

So. 282,  284 ( 1 9 3 3 ) .  
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L I n  t h e  a n a l y s i s  of w h a t  c o n s t i t u t e s  " o n e  s u b j e c t , ' '  t h i s  

C o u r t  h a s  h e l d  t h a t  " w i d e  l a t i t u d e  m u s t  be a c c o r d e d  t h e  l e g i s -  

l a t u r e  i n  t h e  e n a c t m e n t  of laws," a n d  t h i s  C o u r t  w i l l  s t r i k e  down 

a s t a t u t e  " o n l y  when t h e r e  i s  a p l a i n  v i o l a t i o n  of t h e  c o n s t i -  

.. t u t i o n a l  r e q u i r e m e n t  t h a t  e a c h  e n a c t m e n t  b e  l i m i t e d  t o  a s i n g l e  

s u b j e c t . "  - L e e ,  3 5 6  S o . 2 d  a t  2 8 2 .  A b i l l ' s  s u b j e c t  may be a s  

b r o a d  a s  t h e  l e g i s l a t u r e  c h o o s e s  p r o v i d e d  t h e r e  i s  a " n a t u r a l  

a n d  l o g i c a l  c o n n e c t i o n "  among t h e  matters  c o n t a i n e d  w i t h i n .  - I d .  

a t  282 .  T h i s  C o u r t  i n  S t a t e  v. C a n o v a ,  s u p r a ,  e x p l a i n e d :  

" I n  d e t e r m i n i n g  i f  ma t t e r s  a r e  p r o p e r l y  
c o n n e c t e d  w i t h  t h e  s u b j e c t ,  t h e  t e s t  is w h e t h e r  
s u c h  p r o v i s i o n s  a r e  f a i r l y  a n d  n a t u r a l l y  
g e r m a n e  t o  t h e  s u b j e c t  of t h e  a c t ,  o r  a r e  s u c h  
a s  a r e  n e c e s s a r y  i n c i d e n t s  t o  or  t e n d  t o  make 
e f f e c t i v e  o r  promote t h e  o b j e c t s  a n d  p u r p o s e s  
of l e g i s l a t i o n  i n c l u d e d  i n  t h e  s u b j e c t s . "  - 

I d .  a t  1 8 4 .  - 
+. . T h e  c o r o l l a r y  of t h i s  f o r m u l a t i o n  i s  t h a t  t h e  c h a l l e n g e d  

p r o v i s i o n  m u s t  n o t  b e  d e s i g n e d  t o  a c c o m p l i s h  a n  ob jec t  or  p u r p o s e  

s e p a r a t e  from t h a t  o f  t h e  r e m a i n d e r  of t h e  l e g i s l a t i o n .  S t a t e ,  

e x  r e l .  L a n d i s  v .  T h o m p s o n ,  1 2 0  F l a .  8 6 0 ,  1 6 3  So. 2 7 0  ( F l a .  

1 9 3 5 ) ;  P i l o t  E q u i p m e n t  C o .  I n c .  v. Miller, 470  So .2d  4 0 ,  42  ( F l a .  

1st DCA 1 9 8 5 ) .  

I t  f o l l o w s  t h e r e f o r e  t h a t  a n  a c t  w i l l  - n o t  e n c o m p a s s  o n l y  

- o n e  s u b j e c t  i f  i t  was d e s i g n e d  t o  a c c o m p l i s h  separate a n d  d i s -  

a s s o c i a t e d  o b j e c t s  of l e g i s l a t i v e  e f f o r t .  S i n c e  1 8 6 8 ,  t h e  

c o n s t i t u t i o n  of our  S t a t e  h a s  c o n t a i n e d  a m a n d a t o r y  c o n s i -  

t u t i o n a l  " o n e  s u b j e c t  r u l e "  p r o v i s i o n .  - See F l a .  C o n s t . ,  A r t i c l e  

'i 
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. I V ,  S e c t i o n  1 4  ( 1 8 6 8 ) .  T h i s  i m p o r t a n t  c o n s t i t u t i o n a l  p r o v i s i o n  

s h o u l d  n o t  be t r i v a l i z e d  o r  d e g r a d e d  b y  a p p l i c a t i o n  of some 

i l l o g i c a l  o r  i r r a t i o n a l  "common s e n s e "  t e s t  t h a t  s e v e r e l y  

u n d e r m i n e s  t h e  a b o v e  t e s t  d e v e l o p e d  by t h i s  C o u r t  o v e r  t h e  l a s t  
. =  

L o n e  h u n d r e d  years .  

W h e r e  l e g i s l a t i o n  f a i l s  t h e  A r t i c l e  111, S e c t i o n  6 " o n e  

subjec t  r u l e " ,  t h e  courts  m u s t  s t r i k e  i t  down because t h e  " w i d e  

l a t i t u d e "  s t a n d a r d  does - n o t  p l a c e  l e g i s l a t i o n  b e y o n d  r e v i e w .  

C o u r t s  m u s t  b a l a n c e  t h e  d e f e r e n c e  due  t h e  l e g i s l a t i v e  b r a n c h  w i t h  

t h e  d u t y  t o  p r o t e c t  o u r  S t a t e  C o n s t i t u t i o n  a n d  proper  g o v e r n -  

m e n t a l  p rocess .  T h e r e  a r e ,  t h e r e f o r e ,  d e f i n i t e  l i m i t s  t o  how 

broad  a s c e n a r i o  t h e  l e g i s l a t u r e  may e n v i s i o n  when  p a s s i n g  

m u l t i p l e  m a t t e r s  a n d  s u b j e c t s  u n d e r  t h e  t i t l e  a n d  vo te  of o n e  - 
b i l l .  F o r  e x a m p l e ,  i n  C o l o n i a l  I n v e s t m e n t s  Co .  v. N o l a n ,  131 So. 

1 7 8  ( F l a .  1 9 3 0 ) ,  p r o v i s i o n s  r e q u i r i n g  a s w o r n  t a x  r e t u r n  a n d  a .- 
p r o v i s i o n  p r o h i b i t i n g  deed r e c o r d i n g  w i t h o u t  t h e  s t a t i n g  of t h e  

g r a n t o r ' s  a d d r e s s  were h e l d  t o o  i n d e p e n d e n t  a n d  u n r e l a t e d  t o  

s a t i s f y  t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t .  S i m i l a r l y ,  t h e  p r o h i b i -  

t i o n  of t h e  m a n u f a c t u r e  a n d  t r a f f i c k i n g  of l i q u o r  a n d  a p r o v i s i o n  

c r i m i n a l i z i n g  v o l u n t a r y  i n t o x i c a t i o n  f a i l e d  t h e  " o n e  s u b j e c t  

r u l e . "  A l b r i t t o n  V .  S t a t e ,  8 9  So. 360  ( F l a .  1 9 2 1 ) .  

- e  
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T h e  m o s t  r e c e n t  c r i m i n a l  l e g i s l a t i o n 5  s c r u t i n i z e d  for  m u l t i -  

p l i c i t y  of s u b j e c t s  is a l so  t h e  c loses t  o n  p o i n t  w i t h  t h e  s t a t u t e  

h e r e  a t  

f o u r  ( 4 )  
I -  

i s s u e .  C h a p t e r  8 2- 1 5 0 ,  -- L a w s  o f  F l o r i d a ,  c o n t a i n e d  j u s t  

s u b s e c t i o n s ,  w h i c h  c a n  be s u m m a r i z e d  a s  follows: 

1. c r e a t e d  t h e  new crime of " p r o h i b i t i n g  t h e  
o b s t r u c t i o n  of j u s t i c e  b y  f a l s e  i n f o r m a t i o n . "  

2. c h a n g e d  m e m b e r s h i p  r u l e s  f o r  t h e  F l o r i d a  
C o u n c i l  o n  C r i m i n a l  J u s t i c e .  

3 .  r e p e a l e d  c e r t a i n  s e c t i o n s  of t h e  F l o r i d a  
C r i m i n a l  J u s t i c e  C o u n c i l  A c t .  

4 .  p r o v i d e d  a n  e f f e c t i v e  d a t e  fo r  t h e  b i l l .  

T h i s  l e g i s l a t i o n  was f o u n d  v i o l a t i v e  of t h e  " o n e  s u b j e c t  

r u l e . "  T h e  F i f t h  D i s t r i c t  C o u r t  of Appeal i n  W i l l i a m s  v .  S t a t e ,  

s u p r a ,  r e a s o n e d :  

T h e  b i l l  i n  q u e s t i o n  i n  t h i s  case  i s  n o t  a 
c o m p r e h e n s i v e  law o r  c o d e  t y p e  of s t a t u t e .  I t  
i s  v e r y  s i m p l y  a l a w  t h a t  c o n t a i n s  t w o  d i f f e r -  

new crime a n d  t h e  o t h e r  s e c t i o n  a m e n d s  t h e  
o p e r a t i o n  and  m e m b e r s h i p  of t h e  F l o r i d a  C r i m -  
i n a l  J u s t i c e  C o u n c i l .  T h e  g e n e r a l  object  o f  
b o t h  may be t o  i m p r o v e  t h e  c r i m i n a l  j u s t i c e  
s y s t e m ,  b u t  t h a t  d o e s  n o t  m a k e  t h e m  b o t h  re- 
l a t e d  t o  t h e  same s u b j e c t  matter. 

I e n t  s u b j e c t s  o r  matters. One s e c t i o n  creates a 

- I d .  a t  320 .  

T h i s  C o u r t  agreed. I n  R u n n e l 1  v .  S t a t e ,  453  So.2d 8 0 8  (F la .  

1 9 8 4 ) ,  J u s t i c e  Shaw wrote f o r  a u n a n i m o u s  C o u r t :  

W e  r e c o g n i z e  t h e  a p p l i c a b i l i t y  o f  t h e  r u l e  t h a t  
l e g i s l a t i v e  a c t s  a re  p r e s u m e d  t o  be c o n s t i t u -  

C i v i l  l e g i s l a t i o n  p a s s e d  by t h e  L e g i s l a t u r e  n e e d  n o t  be 
s t r i c t l y  c o n s t r u e d .  W h e r e a s ,  o f  c o u r s e ?  p e n a l  s t a t u t e s  a r e  
t o  be s t r i c t l y  c o n s t r u e d .  - See S e c t i o n  7 7 5 . 0 2 1 ( 1 ) ,  F l o r i d a  
S t a t u t e s  ( 1 9 8 7 ) ;  S t a t e  e x  r e l .  W a s h i n g t o n  v .  R i v k i n d ,  350  
So.2d 5 7 5 ,  5 7 7  ( F l a .  3d DCA 1 9 7 7 ) .  
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* 

t i o n a l  a n d  t h a t  c o u r t s  s h o u l d  r e s o l v e  e v e r y  
r e a s o n a b l e  d o u b t  i n  f a v o r  of c o n s t i t u t i o n a l -  
i t y .  N e v e r t h e l e s s ,  i t  i s  o u r  v i e w  t h a t  t h e  
s u b j e c t  of s e c t i o n  1 h a s  no c o g e n t  r e l a t i o n s h i p  
w i t h  t h e  s u b j e c t  o f  s e c t i o n s  2 and 3 and t h a t  
t h e  o b j e c t  of s e c t i o n  1 is  s e p a r a t e  a n d  d i s -  
a s s o c i a t e d  f rom t h e  o b j e c t  of s e c t i o n  2 and 3. 
W e  h o l d  t h a t  s e c t i o n  1 of 82-150 was e n a c t e d  i n  
v i o l a t  i o n  of t h e  o n e - s u b j e c t  p r o v i s i o n  of ar- 
t i c l e  111, s e c t i o n  6 ,  F l o r i d a  C o n s t i t u t i o n .  
[ c i t a t i o n s  o m i t t e d ] .  

I d .  a t  809.  - 
T u r n i n g  

c l u d e d  i n  t h e  

t o  t h e  p r e s e n t  c a s e ,  S e c t i o n  8 9 3 . 1 3 ( 1 ) ( e ) ,  is i n -  

" C r i m e  P r e v e n t i o n  and  C o n t r o l  A c t " ,  C h a p t e r  87- 243, 

-- L a w s  of  F l o r i d a .  S e c t i o n  4 of C h a p t e r  8 7- 2 4 3  c rea tes  t h e  new 

o f f e n s e  o f  S 8 9 3 . 1 3 ( 1 ) ( e )  ( s a l e ,  p u r c h a s e ,  m a n u f a c t u r e ,  or  d e l i v -  

e r y  of a c o n t r o l l e d  s u b s t a n c e  w i t h i n  1 , 0 0 0  f e e t  of a s c h o o l . ) .  

N o  s u c h  crime had p r e v i o u s l y  e x i s t e d  i n  F l o r i d a .  

C h a p t e r  8 7- 2 4 3 ,  L a w s  o f  F l o r i d a  is s i m i l a r  i n  k e y  respects  

t o  C h a p t e r  82- 150  w h i c h  was s t r i c k e n  b y  t h e  C o u r t  i n  B u n n e l l .  

C e r t a i n  s e c t i o n s  c rea te  new crimes ( S e c t i o n s  4 ,  3 5 ,  39 ,  49 i n t e r  

a l i a ) ,  s imi la r  t o  S e c t i o n  (1) of C h a p t e r  82-150. O t h e r s  create a 

s t u d y  commiss ion  ( S e c t i o n  5 4 ) ,  ne ighbo rhood  improvement  d i s t r i c t s  

( S e c t i o n  5 8- 6 1 ) ,  and a c o o r d i n a t i n g  c o u n c i l  ( S e c t i o n  5 1 ) ,  s im i l a r  

t o  S e c t i o n s  ( 2 )  and ( 3 )  o f  C h a p t e r  82-150. 

, -- 

Even employ ing  wide l a t i t u d e  t o  c o m b i n e  m u l t i p l e  s e c t i o n s  

u n d e r  s i n g l e  s u b j e c t  h e a d i n g s ,  e.g.,  " d r u g  a b u s e  laws,"  a c o n s e r-  

v a t i v e  a n a l y s i s  d i s c l o s e s  a minimum of s i x t e e n  ( 1 6 )  s e p a r a t e  a n d  

d i s t i n c t  s u b j e c t  matters .  
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S h o r t  T i t l e s :  S e c t i o n s  1, 30, 5 5  

T i t l e s  a r e ,  of c o u r s e ,  n o t  s u b j e c t s  t h e m s e l v e s  a n d  w i l l  n o t  

be c o u n t e d  a s  s u c h .  I t  i s  c u r i o u s ,  t h o u g h ,  how a b i l l  w h i c h  

s h o u l d  be a d d r e s s i n g  " o n e  s u b j e c t "  h a s  t h r e e  ( 3 )  separate sec- 

t i o n s  i d e n t i f y i n g  t h r e e  ( 3 )  d i f f e r e n t  s h o r t  t i t l e s .  

S e c t i o n  1: C r i m e  P r e v e n t i o n  a n d  C o n t r o l  A c t  

S e c t i o n  3 0 :  Money L a u n d e r i n g  C o n t r o l  A c t  

S e c t i o n  5 5 :  Safe  Neighborhoods A c t  

I t  is  r e a d i l y  a p p a r e n t  t h e  c o m b i n a t i o n  of separa te  b i l l s  o n  sep-  

a r a t e  s u b j e c t s  was v e r y  t h i n l y  d i s g u i s e d  by t h e  L e g i s l a t u r e .  

D r u g  A b u s e  C r i m e s :  S e c t i o n s  2 t h r o u g h  9 ,  1 2 ,  75 

A l t h o u g h  s e c t i o n s  2 t h r o u g h  9 ,  1 2  a n d  7 5  r e l a t e  t o  d i s t i n c t  

s u b j e c t  of d r u g  a b u s e ,  n o t  a l l  r e l a t e  t o  d r u g  a b u s e  laws of Chap- 

t e r  8 9 3 .  S e c t i o n  6 r e l a t e s  t o  h o m i c i d e ,  S e c t i o n s  7 a n d  8 t o  

n u i s a n c e s ,  a n d  S e c t i o n  9 t o  f r a u d .  P e t i t i o n e r s  w i l l  n o t  compli-  

c a t e  t h e  c l e a r e r  i s s u e s  by a r g u i n g  t h e s e  a s  separa te  s u b j e c t s ,  

h o w e v e r .  

E d u c a t i o n  a n d  Drug Abuse :  S e c t i o n s  1 0 ,  11 and  1 3  t h r o u g h  1 9  

V a r i o u s  a spec t s  of d r u g  a b u s e  programs a n d  e d u c a t i o n  i n  t h e  

s t a t e  s c h o o l  sys tem may be o n e  s u b j e c t ,  d e s p i t e  t h e  v a r i e t y  of 

matters i n c l u d e d ,  e .g. ,  from e x p u l s i o n  c r i t e r i a  t o  t e a c h e r  e d u c a-  

t i o n  t o  f u n d i n g  a u t h o r i z a t i o n .  However, t h e  common g o a l  of a 

d r u g - f r e e  soc i e ty  d o e s  - n o t  make d r u g  e d u c a t i o n  " o n e  s u b j e c t "  w i t h  

t h e  laws p r o s c r i b i n g  d r u g  r e l a t e d  c r i m i n a l  c o n d u c t ,  t h o s e  of 

S e c t i o n s  2- 9,  1 2  a n d  75 .  T h e s e  a re  d i s s i m i l a r  s u b j e c t s .  " ( T ) h e  
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g e n e r a l  o b j e c t i v e  of  t h e  l e g i s l a t i v e  ac t  s h o u l d  n o t  s e r v e  as  a n  

u m b r e l l a  fo r  d i f f e r e n t  s u b s t a n t i v e  s u b j e c t s . "  W i l l i a m s  459  So.2d  

a t  3 2 1 .  

C o n v e y a n c e s :  f o r f e i t u r e ,  t i t l e ,  r e g i s t r a t i o n :  S e c t i o n s  20  

t h r o u g h  2 3 ,  2 8 ,  2 9  

T h e s e  p r o v i s i o n s  f o r  v e h i c l e s ,  a i r c r a f t  a n d  v e s s e l s  a r e  a 

separate s u b j e c t  from d r u g  a b u s e  crimes a n d  d r u g  e d u c a t i o n .  O n l y  

i m a g i n a t i o n  c o u l d  b r i n g  t h e  t h r e e  t o g e t h e r  as o n e .  

Vessel o p e r a t i o n  crimes: S e c t i o n s  51 t h r o u g h  5 4  

T h e s e  v e s s e l  D.U.I. a n d  l e a v i n g  t h e  s c e n e  of a b o a t i n g  acci- 

d e n t  p r o v i s i o n s  create  o f f e n s e s  o n  t h e  water  w h i c h  h a v e  n o t h i n g  

t o  d o  w i t h  c o n v e y a n c e  r e g i s t r a t i o n  a n d  f o r f e i t u r e .  C e r t a i n l y  

vessel  D.U.I. is a separa te  s u b j e c t  from t h e  e x p a n s i o n  of d r u g  

a b u s e  cr imes t o  t h e  p u r c h a s e  of c o n t r o l l e d  s u b s t a n c e s  a n d  creat-  

i n g  a 1 0 0 0  foot d r u g  free z o n e  a r o u n d  schools.  

Money L a u n d e r i n g  C o n t r o l  A c t :  S e c t i o n s  3 0  t h r o u g h  38 

T h i s  g r o u p  of  s e c t i o n s  i s  s o  much  i t s  own s u b j e c t  t h a t  it 

c a r r i e s  i t s  own t i t l e .  T h e s e  p r o v i s i o n s  a re  n o t  o n e  w i t h  any of 

t h e  o t h e r  s u b j e c t s  c o n t a i n e d  i n  Chapter  87- 243.  T h i s  "act"  o r i-  

g i n a t e d  as  i ts  own b i l l  a n d  o n l y  got  t i e d  u p  w i t h  C h a p t e r  8 7- 2 4 3  

t h r o u g h  p r o h i b i t e d  l e g i s l a t i v e  l o g r o l l i n g  t a c t i c s .  
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P l a n t i n c a  of a " h o a x  bomb": S e c t i o n  39 
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T h e r e  i s  n o  c o h e r e n t  r e l a t i o n  of  t h i s  n e w  crime w i t h  a n y  

o t h e r  s e c t i o n  of t h e  b i l l ,  e x c e p t  u n d e r  t h e  g i a n t  u m b r e l l a  of 

"crime c o n t r o l " .  I t  h a s  n o  r e l a t i o n  t o  d r u g  a b u s e  or  d r u g  t r a f -  

f i c k i n g  w h a t s o e v e r .  

P a w n b r o k e r s  a n d  s t o l e n  proper ty:  S e c t i o n s  4 0 ,  4 1  

Here i s  a n o t h e r  i n d e p e n d e n t  s u b j e c t ,  h a v i n g  n o t h i n g  c o h e r -  

e n t l y  t o  d o  w i t h  v e s s e l  D . U . I . ,  d r u g  e d u c a t i o n ,  h o a x  b o m b s  o r  

o b t a i n i n g  c o n t r o l l e d  s u b s t a n c e s .  

E n t r a p m e n t :  S e c t i o n s  4 2 ,  4 3  

T h i s  i s  a prime e x a m p l e  of l o g r o l l i n g .  I t  d e f i n e s  n o  s u b-  

s t a n t i a l  crime, n o r  d o e s  i t  a i d  d r u g  e d u c a t i o n ,  b u t  r a t h e r  a t -  

tempts t o  rewrite a n  a f f i r m a t i v e  d e f e n s e  t o  crime. To t i e  e n t r a p -  

m e n t  t o  a n  i n d i v i d u a l  s u b j e c t ,  i .e .  t h e  war o n  d r u g  a b u s e ,  i s  a n  

e x a m p l e  of t h e  d a n g e r s  of m u l t i - s u b j e c t  l e g i s l a t i o n ,  f o r  t h e  

e n t r a p m e n t  d e f e n s e  a p p l i e s  n o t  j u s t  t o  n a r c o t i c s  p r o s e c u t i o n s .  

A t t e m p t e d  b u r g l a r y :  S e c t i o n  4 4  

A n o t h e r  i n d e p e n d e n t  s u b j e c t  h a v i n g  n o t h i n g  t o  d o  w i t h  d r u g  

a b u s e ,  o b t a i n i n g  n a r c o t i c s ,  v e s s e l s ,  m o n e y  l a u n d e r i n g  o r  

p l a n t i n g  a " h o a x  bomb". 

W i t n e s s  t a m p e r i n g :  S e c t i o n  4 5  

T h i s  i s  a n o t h e r  i s o l a t e d  s u b j e c t  a d r i f t  i n  t h e  sea of u n r e-  

l a t e d  s u b j e c t s ,  n o n e  of w h i c h  h a v e  a n y t h i n g  t o  do w i t h  w i t n e s s e s ,  

v i c t i m s  or  i n f o r m a n t s .  

-. 
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Appeal by s t a t e :  S e c t i o n  4 6  

A m i d s t  s u b s t a n t i v e  c r i m i n a l  o f f e n s e  matters ( a n d  e d u c a t i o n ,  

e t c . )  s t a n d s  t h i s  s e c t i o n  a l t e r i n g  p r o c e d u r a l  a p p e a l  r i g h t s  by 

g r a n t i n g  t h e  s t a t e  a r i g h t  t o  appeal a r u l i n g  g r a n t i n g  a m o t i o n  

f o r  j u d g m e n t  of a c q u i t t a l  a f t e r  a j u r y  v e r d i c t  i n  a c r i m i n a l  

c a se .  I t  h a s  n o  c o h e r e n t  r e l a t i o n  t o  a n y t h i n g  e l se  i n  t h i s  b i l l ,  

i n c l u d i n g  o b t a i n i n g  d r u g s  w i t h i n  1 0 0 0  fee t  of a school. 

J u d g m e n t  cos t s  a t  s e n t e n c i n g :  S e c t i o n  4 7  

T h i s  s u b j e c t  i s  a l s o  e n t i r e l y  d i f f e r e n t  i n  n a t u r e  from a l l  

o t h e r  b i l l  s e c t i o n s ,  r e l a t i n g  t o  c o s t s  imposed u p o n  c o n v i c t e d  

d e f e n d a n t s .  I t  i s  d i s t i n c t  i n  s u b j e c t  from e d u c a t i o n ,  t h e  var-  

i o u s  s u b s t a n t i v e  crimes a n d  appe l l a te  p r o c e d u r e .  I t  i s  a f i s c a l  

matter  w h i c h  c o u l d  c a r r y  t h e  we igh t  of favorab le  votes  t h a t  o the r  

s e c t i o n s  m i g h t  n o t  g a r n e r  i f  o n  t h e i r  own. 

Bookmaking  : Sect i o n  4 8  

T h i s  is  a n o t h e r  i n d e p e n d e n t  t op i c  h a v i n g  o n l y  i n  common w i t h  

c e r t a i n  o t h e r s  of t h e  s e c t i o n s  t h a t  i t  i s  w i t h i n  t h e  c r i m i n a l  

sphere of l a w .  

O p e r a t i n g  c h o p  s h o p s :  S e c t i o n  4 9  

T h i s  i s  y e t  a n o t h e r  i n d e p e n d e n t  s u b j e c t  w i t h i n  t h e  c r i m i n a l  

s p h e r e .  T h e  objec t  i n  o u t l a w i n g  c h o p  s h o p s  - t o  d i s c o u r a g e  t h e f t  

a n d  d e a l i n g  i n  s t o l e n  property - is d i f f e r e n t  from t h e  object  of 

o u t l a w i n g  t h e  o b t a i n i n g  of d r u g s  o r  d r u g  a b u s e .  
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C r i m e  p r e v e n t i o n  s t u d i e s ,  t r a i n i n g :  S e c t i o n s  50 t h r o u g h  5 4  

T h e s e  s e c t i o n s  a re  marked ly  a n a l o g o u s  t o  those of t h e  s tr ic-  

k e n  C h a p t e r  8 2- 1 5 0 ,  - See B u n n e l l ,  s u p r a ,  r e l a t i n g  t o  t h e  F l o r i d a  

C o u n c i l  o n  C r i m i n a l  J u s t i c e ,  c o o r d i n a t i n g  c o u n c i l s ,  s t u d y  
. . .  

c o m m i s s i o n s .  E d u c a t i o n  p r o v i s i o n s  h a v e  n o  c o m m o n a l i t y  w i t h  

c h a n g e s  i n  s u b s t a n t i v e  c r i m i n a l  o f f e n s e s ,  o t h e r  t h a n  u n d e r  s u c h  a 

broad h e a d i n g  s u c h  a s  " c r i m i n a l  j u s t i c e "  o r  "crime p r e v e n t i o n  

a n d  c o n t r o l "  a s  t o  be v i r t u a l l y  m e a n i n g l e s s .  

Safe N e i g h b o r h o o d s  A c t :  S e c t i o n s  55 t h r o u g h  74  

T h e  "Safe  N e i g h b o r h o o d s  A c t "  i s  t h e  d e a t h  k n e l l  f o r  a 

l e g i s l a t i v e  b i l l  a l r e a d y  d y i n g  from t h e  d i s e a s e  of m u l t i p l e  

s u b j e c t s .  T h i s  c o l l e c t i o n  of t w e n t y  ( 2 0 )  s e p a r a t e  s e c t i o n s  

c a r r i e s  i t s  own t i t l e ,  a n d  i t  i s  a b s o l u t e l y  u n r e l a t e d  t o  e d-  

u c a t i o n ,  d r u g  a b u s e ,  v e h i c l e  r e g i s t r a t i o n  o r  a n y  of t h e  o t h e r  

p r e v i o u s  s e c t i o n s .  T h i s  " a c t "  p r o v i d e s  m e c h a n i s m s  a n d  f u n d i n g  
c 

a v e n u e s  for  t h e  g o v e r n m e n t s  a n d  p r o p e r t y  o w n e r s  t o  r e s t r u c t u r e  

e x i s t i n g  n e i g h b o r h o o d  d e s i g n s .  

C h a p t e r  87-243 is a paradigm e x a m p l e  of a l a w  e m b r a c i n g  more 

t h a n  o n e  s u b j e c t .  I t  e n c o m p a s s e s  a m u l t i t u d e  of u n r e l a t e d  

s u b j e c t s  t h a t  h a v e  s e p a r a t e  a n d  d i s a s s o c i a t e d  o b j e c t i v e s .  I t  

c o n t a i n e s  s e v e n t y - s i x  ( 7 6 )  s e c t i o n s  a n d  a t  l e a s t  t h r e e  ( 3 )  s h o r t  

t i t l e s  w h i c h  r e s u l t  i n  a n  o f f i c i a l  t i t l e  c o n t a i n i n g  n o  less  t h a n  

1 , 4 1 0  words. (See A p p e n d i x  1). As p r e v i o u s l y  a p p l i e d ,  t h e  o n e  

s u b j e c t  r e q u i r e m e n t  k e p t  i n  c h e c k  t h e  i n s i d i o u s  l eve rage  i n h e r e n t  

i n  l o g r o l l i n g  by e n s u r i n g  t h a t  l e g i s l a t i v e  a c t s  o n l y  e n c o m p a s s  

-. 
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m a t t e r s  h a v i n g  a n a t u r a l  r e l a t i o n  t o  o n e  a n o t h e r .  I t  i s  t h e  

v a r i e g a t e d  n a t u r e  o f  t h e  s u b j e c t  m a t t e r s  of  t h i s  A c t  w h i c h  

p r e c l u d e  t h e  t i t l e  from c o m p l y i n g  w i t h  t h e  c o n s t i t u t i o n a l  m a n d a t e  

t h a t  i t s  s u b j e c t  be " b r i e f l y  e x p r e s s e d  i n  t h e  t i t l e . "  

I n  t h e  f ace  of t h i s  l e g i s l a t i v e  c y c l o n e  t h e  F o u r t h  D i s t r i c t  

b l i t h e l y  proclaims " i n  a c c o r d a n c e  w i t h  S m i t h , "  a n d  i t s  v e r s i o n  of 

"common s e n s e "  t h a t  t h e  p r o v i s i o n s  of C h a p t e r  8 7- 2 4 3  d o  n o t  

v i o l a t e  t h e  o n e  s u b j e c t  r u l e .  T h i s  c r y p t i c  p r o n o u n c e m e n t  i s  

a s t o u n d i n g !  T h e  F o u r t h  Distr ic t  o f f e r s  n o  e x p l a n a t i o n  w h a t s o e v e r  

f o r  t h i s  i n c r e d i b l e  c o n c l u s i o n .  H o w  do  t h e  s e v e n t y - t w o  ( 7 2 )  

p r o v i s i o n s  r e l a t e ?  Why d o  t h e  s e v e n t y - t w o  ( 7 2 )  p r o v i s i o n s  

r e l a t e ?  Can i t  be s e r i o u s l y  a r g u e d  t h a t  d r u g  a b u s e  i s  re la ted  t o  

v e s s e l  D . U . I . ,  money l a u n d e r i n g ,  p l a n t i n g  of a " h o a x  bomb" or  t h e  

o p e r a t i o n  of "chop shops." I f  t h i s  s e v e n t y - t w o  ( 7 2 )  s e c t i o n  A c t  

p a s se s  c o n s t i t u t i o n a l  m u s t e r ,  o n e  i s  h a r d  p u t  t o  e n v i s i o n  a 

c h a p t e r  w h i c h  w o u l d  n o t .  

T h e  n a t u r e  of C h a p t e r  8 7 - 2 4 3  a s  w e l l  a s  t h e  m a n n e r  of i ts  

passage t h r o u g h  t h e  l e g i s l a t u r e  e x h i b i t  t h e  worst of a b u s e  of t h e  

" o n e  s u b j e c t  r u l e . "  P e t i t i o n e r s  n e e d  n o t  p r o v e ,  of c o u r s e ,  t h a t  

t h e  F l o r i d a  L e g i s l a t u r e  a c t e d  w i t h  a n y  i n t e n t  t o  v i o l a t e  t h e  

c o n s t i t u t i o n  o r  e v e n  t h a t  l o g r o l l i n g  d i d  i n  f a c t  o c c u r .  P e t i -  

t i o n e r s  n e e d  n o t  show t h a t  a d i f f e r e n t  r e s u l t  w o u l d  h a v e  o c c u r r e d  

i f  t h e  d i f f e r e n t  s u b j e c t s  were c o n t i n u e d  t o  be processed separ- 

a t e l y .  P e t i t i o n e r s  n e e d  o n l y  show t h a t  more t h a n  o n e  s u b j e c t  i s  

i n c l u d e d  i n  t h e  l e g i s l a t i o n .  See B u n n e l l ,  W i l l i a m s .  

*. 
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T h e  proof  of c o n s t i t u t i o n a l  v i o l a t i o n  i n  Chapter  87- 243  is 

e v i d e n t .  One,  t h e  A c t  i n c l u d e s  n u m e r o u s  d i f f e r e n t  a reas  r e l a t i n g  

t o  s u b s t a n t i v e  c r i m i n a l  l aw ,  a p p e l l a t e  p r o c e d u r e ,  f i s c a l  re-  

s o u r c e s ,  c r i m i n a l  d e f e n s e s ,  e d u c a t i o n a l  s t r u c t u r e ,  l o ca l  n e i g h b o r -  
- .  

h o o d  s t r u c t u r i n g ,  e t c . ,  a n d  m a n y  of t h e s e  a r e a s  t h e m s e l v e s  

i n c l u d e  d i f f e r e n t  s u b j e c t s .  Two ,  t h e  o n l y  a r g u a b l e  c o n n e c t i o n  

among a l l  s e c t i o n s  of t h e  b i l l  is "crime p r e v e n t i o n  a n d  c o n t r o l . "  

B u t  t h i s  C o u r t  i n  B u n n e l l ,  e x p r e s s l y  r e j e c t e d  t h e  c o n t e n t i o n  t h a t  

m a n y  s e p a r a t e  m a t t e r s  may be i n c l u d e d  t o g e t h e r  i f  a l l  somehow 

r e l a t e  t o  a broad g e n e r a l  s u b j e c t  area s u c h  as  " c r i m i n a l  j u s t i c e "  

o r  "crime c o n t r o l . ' '  I n  W i l l i a m s  v .  S t a t e ,  t h e  F i f t h  D i s t r i c t  

n o t e d :  
T h e  B u n n e l l  [ v .  S t a t e ,  4 4 7  So.2d 2 2 8  ( F l a .  2d 
DCA 1 9 8 3 ) l  c o u r t  r e a s o n e d  t h a t  a l t h o u g h  n o t  
e x p r e s s e d  i n  t h e  t i t l e ,  it c o u l d  i n f e r  from t h e  
p r o v i s i o n s  of t h e  b i l l ,  a g e n e r a l  s u b j e c t ,  t h e  
c r i m i n a l  j u s t i c e  s y s t e m ,  w h i c h  was g e r m a n e  t o  
b o t h  s e c t i o n s .  E v e n  i f  t h a t  s u b j e c t  was 
e x p r e s s e d ,  f o r  e x a m p l e ,  i n  a t i t l e  r e a d i n g  
" B i l l  t o  Improve C r i m i n a l  J u s t i c e  i n  F l o r i d a ,  'I 
w e  t h i n k  t h i s  is  t h e  objec t  a n d  n o t  t h e  s u b j e c t  
of t h e -  p r o v i s i o n s .  F u r t h e r ,  a p p r o v i n g  s u c h  a 
g e n e r a l  s u b j e c t  f o r  a n o n - c o m p r e h e n s i v e  law 
would  wri te  completely o u t  of t h e  c o n s t i t u t i o n  
t h e  a n t i - l o g r o l l i n g  p r o v i s i o n  of a r t i c l e  111, 
s e c t i o n  6 .  

_. I d .  a t  3 2 1  ( e m p h a s i s  s u p p l i e d ) .  

Here t h e  e x t r e m e l y  b r o a d ,  g e n e r a l  area of t h e  A c t  m u s t  n o t  

be c o n s i d e r e d  a s i n g l e  s u b j e c t  o r  t h e  c o n s t i t u t i o n a l  m a n d a t e  

w o u l d  b e c o m e  m e a n i n g l e s s .  A r t i c l e  111, S e c t i o n  6 i n  e s s e n c e  

-. 
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w o u l d  be abo l i shed .  T h r e e ,  t h e  most r e c e n t  cases o n  p o i n t  s t r u c k  

down C h a p t e r  82-150 f o r  t h e  same f l a w  c i t e d  he r e  a s  a m o n g  t h e  

m u l t i - s u b j e c t  f l aws  of C h a p t e r  87-243. 

C h a p t e r  87-243 i s  a g ros s  i n d i g n i t y  t o  t h e  h a l l o w e d  " o n e  

s u b j e c t  r u l e "  of t h e  F l o r i d a  C o n s t i t u t i o n .  N o  a m o u n t  of de-  

f e r e n c e  t o  t h e  L e g i s l a t u r e  c a n  f a i r l y  c a m o u f l a g e  i t s  f a u l t s .  

C h a p t e r  87-243 v i o l a t e s  A r t i c l e  111, S e c t i o n  6, of t h e  c o n -  

s t i t u t i o n  of  t h e  S t a t e  of F l o r i d a  a n d  m u s t  be  i n v a l i d a t e d .  

S e c t i o n  893.13(1)(e) w h i c h  was c r e a t e d  by C h a p t e r  87-243 i s  

therefore  u n c o n s t i t u t i o n a l .  T h e  t r i a l  c o u r t ' s  o r d e r  d e c l a r i n g  

S e c t i o n  893.13(1) ( e )  u n c o n s t i t u t i o n a l  s h o u l d  be u p h e l d  o n  t h i s  

. -  

bas i s  a l o n e .  

€3. ARTICLE 111. SECTION 12 

P e t i t i o n e r s  c o n t e n d  t h a t  S e c t i o n  893 .13(l)(e) v i o l a t e s  

A r t i c l e  111, S e c t i o n  1 2  of  t h e  F l o r i d a  C o n s t i t u t i o n .  S a i d  
- . p r o v i s i o n  provides:  

L a w s  m a k i n g  a p p r o p r i a t i o n s  f o r  s a l a r i e s  of 
p u b l i c  o f f i ce r s  a n d  o t h e r  c u r r e n t  e x p e n s e s  of 
t h e  s t a t e  s h a l l  c o n t a i n  p r o v i s i o n s  o n  n o  o t h e r  
s u b j e c t s .  

T h i s  p r o v i s i o n  i s  a c o r o l l a r y  of  A r t i c l e  111, S e c t i o n  6, w h i c h  

r e q u i r e s  t h a t  a l l  laws be l i m i t e d  t o  a s i n g l e  s u b j e c t  o n  m a t t e r s  

p r o p e r l y  r e l a t e d  t o  t h e  s u b j e c t .  D e p a r t m e n t  of E d u c a t i o n  v .  

L e w i s ,  416 So.2d 455, 459 ( F l a .  1982). I n  Brown v. F i r e s t o n e ,  

382 So.2d 654 ( F l a .  1980), t h i s  C o u r t  h e l d :  

T h e  e n a c t m e n t  o f  l a w s  p r o v i d i n g  f o r  g e n e r a l  
a p p r o p r i a t i o n s  i n v o l v e s  d i f f e r e n t  c o n s i d e r -  
a t i o n s  a n d  i n d e e d  d i f f e r e n t  p r o c e d u r e s  t h a n  
does t h e  e n a c t m e n t  of laws o n  o ther  s u b j e c t s .  
Our  s t a t e  c o n s t i t u t i o n  d e m a n d s  t h a t  e a c h  b i l l  
d e a l i n g  w i t h  s u b s t a n t i v e  matters be s c r u t i n i z e d  -. 
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separately through a comprehensive process 
which will ensure that all considerations 
prompting legislative action are fully aired. 
Provisions on substantive topics should not be 
ensconced in an appropriations bill in order to 
logroll or to circumvent the legislative pro- 
cess normally applicable to such action. Simi- 
larly, general appropriations bills should not 
be cluttered with extraneous matters which 
might cloud the legislative mind when it should 
he focused solely upon appropriations matters. 

Id. at 664. - 
The opinion in Brown went on to establish two principles by 

which to test restrictions and provisos in appropriations bills 

to determine whether they violate Article 111, Section 12. - See, 

Department of Education v. Lewis, at 461. First, if a provision 

in an appropriations bill changes existing law on any subject 

other than appropriations, it is invalid. Second, a qualifi- 

cation or restriction must directly and rationally relate to the 
purpose of the appropriation to which it applies. 

Turning to Chapter 87-243 it appears that Section 47(9) and 

Section 66 are in effect appropriation bills. Section 47(9) 

involves the imposition of and collecting investigative costs. 

Section 66 establishes the safe neighborhood trust fund with 

various planning grants as technical assistance. Hence these 

provisions of Chapter 87-243 changes the funding formula as to 

how monies and expenses including salaries and current expenses 

are being distributed in order to achieve the goals and subject 

matter of the legislation. These two sections are in essence 
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a p p r o p r i a t i o n s  b i l l s .  Hence  t h e  e n t i r e  c h a p t e r  which i n c l u d e s  

S e c t i o n  8 9 3 . 1 3 ( 1 )  ( e )  is i n v a l i d  a n d  u n c o n s t i t u t i o n a l  u n d e r  A r -  

t i c l e  111, S e c t i o n  1 2  of t h e  F l o r i d a  C o n s t i t u t i o n .  c 

C.  THE ENFORCEMENT OF 8 9 3 . 1 3 ( 1 ) ( e )  I S  NOT A V A L I D  EXERCISE 
OF THE POLICE POWER ON ITS FACE AND AS APPLIED. 

A l l  c r i m i n a l  l aws  m u s t  b e  a v a l i d  e x e r c i s e  of  t h e  police 

power and t h e  pol ice  power is n o t  a b s o l u t e .  W h i t a k e r  v .  P a r s o n s ,  

8 0  F l a .  3 5 2 ,  86  So. 247 ( 1 9 2 0 ) .  Pol ice r e g u l a t i o n s  mus t  b e  rea- 

s o n a b l e ,  n o t  a r b i t r a r y  or  o p p r e s s i v e  and t h e  means t o  a c h i e v e  t h e  

p u r p o s e s  of  t h e  p o l i c e  power mus t  a c t u a l l y  a c h i e v e  t h e  p u r p o s e .  

G r i f f i n  v .  S h a r p e ,  6 5  S o . 2 d  7 5 2  ( F l a .  1 9 5 3 ) .  T h i s  C o u r t  i n  

Horsemen ' s  B e n e v o l e n t  A s s o c i a t i o n  v. D i v i s i o n  o f  P a r i - M u t u a l ,  397 

So.2d 692 ( F l a .  1 9 8 1 )  f o r m u l a t e d  t h e  tes t  f o r  a v a l i d  exercise of 
L 

t h e  police power: 
6 

" I n d i s p u t a b l y ,  t h e  s t a t e ,  t h r o u g h  t h e  e x e r c i s e  
of t h e  pol ice  power, h a s  t h e  r i g h t  t o  r e g u l a t e ,  
c o n t r o l  a n d  s u p e r v i s e  h o r s e  r a c i n g  i n  F l o r i d a .  
[ C i t a t i o n s  o m i t t e d ] .  B u t  t h i s  power mus t  be  
e x e r c i s e d  f o r  a p u b l i c  p u r p o s e .  [ C i t a t i o n s  
o m i t t e d ] .  F u r t h e r ,  t h e  s t a t u t o r y  e n a c t m e n t  
m u s t  b e  r e a s o n a b l y  a p p r o p r i a t e  t o  a c c o m p l i s h  
t h e  purpose of t h e  a c t .  - I d .  a t  694 (Emphas i s  
a d d e d ) .  

S e c t i o n  8 9 3 . 1 3 ( 1 ) ( e )  i s  n o t  a v a l i d  e x e r c i s e  o f  t h e  pol ice  

power. I t  d o e s  n o t  r a t i o n a l l y  f o l l o w  t h a t  t h e  mere p u r c h a s e  o f  

t h e  d r u g s  w i t h i n  1 0 0 0  fee t  o f  a s c h o o l  ( p r o h i b i t e d  c o n d u c t )  w i l l ,  

s t a n d i n g  a l o n e ,  have  a n  a d v e r s e  e f f e c t  on  s c h o o l  c h i l d r e n  who may 

o r  may n o t  b e  n e a r b y .  F o r  e x a m p l e ,  t h e  s t a t u t e  p r o h i b i t s  pur-  

c h a s i n g  d r u g s  n e a r  a s c h o o l  e v e n  a t  n i g h t  when t h e  c a m p u s  h a s  
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b e e n  closed f o r  h o u r s .  I t  app l ies  t h e  same e n h a n c e d  p e n a l t y  t o  

a d u l t s  who w a n d e r  i n t o  t h e  p r o t e c t e d  z o n e  a n d  p u r c h a s e  d r u g s  n o t  

t from s c h o o l  c h i l d r e n  b u t ,  r a t h e r ,  from a d u l t s ,  i n c l u d i n g  a re- 
- -  

v e r s e - s t i n g  s c e n a r i o  w h e r e i n  l a w  e n f o r c e m e n t  o f f i c e r s  a r e  p o s i n g  

a s  t h e  s e l l e r s .  T h e  l a w  wou ld  a l s o  m a n d a t e  t h e  e n h a n c e d  p e n a l t y  

w h e r e  a n  a d u l t  ( w i t h  n o  c h i l d r e n  p r e s e n t )  b u y s  d r u g s  from a n o t h e r  

a d u l t  i n  a p r i v a t e  home  w i t h i n  t h e  protected area .  I n  n o n e  of 

t h e s e  s i t u a t i o n s  is t h e  p u r p o r t e d  goal of t h e  s t a t u t e ,  t o  c r e a t e  

a " d r u g  f r e e  z o n e "  a r o u n d  s c h o o l s  i n  order  t o  protect  c h i l d r e n ,  

f u r t h e r e d .  

T h e  d e f e c t  i n  t h e  s t a t u t e  i s  e x e m p l i f i e d  i n  t h e  p r e s e n t  

case, w h e r e  t h e  police set u p  a r e v e r s e  s t i n g  o p e r a t i o n  w i t h i n  

t h e  1 0 0 0  f o o t  per imeter :  t h a t  i s ,  t h e  p o l i c e  t h e m s e l v e s  were 

s u p p l y i n g  t h e  d r u g s  w h i c h  were so ld  n e a r  t h e  s c h o o l .  A s  n o t e d  i n  

G r i f f i n  v .  S h a r p e ,  s u p r a ,  pol ice  r e g u l a t i o n s  m u s t  be r e a s o n a b l e  

a n d  t h e  m e a n s  u s e d  t o  a c h i e v e  t h e  p u r p o s e s  of t h e  pol ice  power 

v 

m u s t  a c t u a l l y  a c h i e v e  t h e  p u r p o s e .  See g e n e r a l l y  1 0  F l a . J u r . 2 d ,  

C o n s t i t u t i o n a l  Law S e c t i o n  218. T h i s  r e q u i r e m e n t  is pa r t  of t h e  

d u e  p rocess  c l a u s e  of  b o t h  t h e  U n i t e d  S t a t e s  a n d  F l o r i d a  Con- 

s t i t u t i o n s .  I f  t h e  i n t e n t  of t h e  l e g i s l a t i o n  was t o  c r e a t e  a 

" d r u g  f r e e  z o n e "  a r o u n d  schools  t o  p r o t e c t  t h e  w e l f a r e  of 

c h i l d r e n ,  s e t t i n g  up r e v e r s e - s t i n g  o p e r a t i o n s  t o  l u r e  d r u g  u s e r s  

n e a r e r  t o  s c h o o l s  i s  i n  d i r e c t  c o n t r a v e n t i o n  of t h e  p u r p o r t e d  

p u r p o s e  of t h e  law. 
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The  i n s t a n t  c a se ,  w h e r e  t h e  P e t i t i o n e r  Brown was a d r u g  

p u r c h a s e r  who  c o u l d  o n l y  commit h i s  crime i n  a n  area where  d r u g s  

I were a l r e a d y  a v a i l a b l e ,  m u s t  be d i s t i n g u i s h e d  from t h e  case where 
. .  

t h e  p o l i c e  t a r g e t  d r u g  s e l l e r s ,  who are t h e  source of t h e  con- 

t r o l l e d  s u b s t a n c e s  s o u g h t  t o  be b a n n e d .  I n a p p l i c a b l e  t o  t h e  

p r e s e n t  p r o s e c u t i o n ,  t h e n ,  a re  those cases ,  e . g .  , d e c i d e d  u n d e r  

t h e  f e d e r a l  s t a t u t e ,  w h i c h  i s  d i r e c t e d  o n l y  a t  s e l l e r s ,  - n o t  

p u r c h a s e r s . 6  N o n e  of t h e  f e d e r a l  cases i n v o l v e  pol ice  s e l l i n g  

t h e  d r u g s .  Obv ious ly ,  t h e  w h o l e  ra i son  d ' e t r e  o f  t h e  s t a t u t e  as 

d e f i n e d  i n  these  f e d e r a l  cases loses i t s  meaning when it is - t h e  

p o l i c e ,  a s  h e r e ,  who a r e  p r o v i d i n g  t h e  d r u g s  s o l d  w i t h i n  t h e  

d e f i n e d  school perimeter. 

T h e  f e d e r a l  s t a t u t e ,  2 1  U.S.C. s e c t i o n  8 4 5  a ( b )  ( 1 9 8 4 )  
p r o v i d e s :  

( b )  A n y  person  who v i o l a t e s  s e c t i o n  8 4 1 ( a ) ( l )  
o f  t h i s  t i t l e  by  d i s t r i b u t i n g  a c o n t r o l l e d  
s u b s t a n c e  i n  o r  o n ,  o r  w i t h i n  one t h o u s a n d  
f e e t  o f ,  t h e  rea l  p r o p e r t y  c o m p r i s i n g  a p u b l i c  
o r  p r i v a t e  e l e m e n t a r y  o r  s e c o n d a r y  s c h o o l  
a f t e r  a p r i o r  c o n v i c t i o n  o r  c o n v i c t i o n s  u n d e r  
s u b s e c t i o n  ( a )  of t h i s  s e c t i o n  h a v e  become 
f i n a l  i s  p u n i s h a b l e  (1)  b y  a term of i m -  
p r i s o n m e n t  of n o t  l e s s  t h a n  t h r e e  y e a r s  and 
n o t  more t h a n  l i f e  i m p r i s o n m e n t  a n d  ( 2 )  a t  
l e a s t  t h r e e  times any  spec ia l  term a u t h o r i z e d  
by sec t ion 8 4 1 ( b )  of t h i s  t i t l e  f o r  a s e c o n d  
o r  s u b s e q u e n t  o f f e n s e  i n v o l v i n g  t h e  same 
c o n t r o l l e d  s u b s t a n c e  a n d  s c h e d u l e .  [ e m p h a s i s  
a d d e d ] .  

T h e  F l o r i d a  s t a t u t e  i n v o l v e d  i n  t h e  i n s t a n t  case is much 
more e x p a n s i v e  t h a n  t h e  f e d e r a l  p r o v i s i o n .  S e c t i o n  
8 9 3 . 1 3 ( 1 ) ( e )  makes  i t  u n l a w f u l  f o r  any person " to  s e l l ,  
p u r c h a s e , m a n u f a c t u r e ,  or  d e l i v e r ,  o r  t o  possess w i t h  t h e  
i n t e n t  t o  s e l l ,  p u r c h a s e ,  m a n u f a c t u r e  o r  d e l i v e r  a 
controlled substance " w i t h i n  t h e  prohib i ted  zone. 

- 30 - 



I t  i s  c l e a r  t h a t  t h e  F l o r i d a  L e g i s l a t u r e  d i d  - n o t  e n v i s i o n  

l a w  e n f o r c e m e n t  o f f i c e r s  s e t t i n g  u p  r e v e r s e - s t i n g  o p e r a t i o n s  t o  

e n f o r c e  t h i s  l a w .  I t  w a s  projected t h a t  t h e  passage  of s e c t i o n  

8 9 3 . 1 3 ( 1 ) ( e )  would  h a v e  no  s i g n i f i c a n t  f i s c a l  impact o n  t h e  S t a t e  

b u d g e t .  - S e e ,  S e n a t e  S t a f f  a n a l y s i s  a n d  Economic  Impact S t a t e m e n t  

of S e n a t e  R i l l .  R 3 7 1 - 7 2 .  B u t  i n  B r o w a r d  C o u n t y  a l o n e ,  t h e r e  

h a v e  a l r e a d y  b e e n  o v e r  2 0 0  a r r e s t s  as  a r e s u l t  o f  t h e  r e v e r s e -  

s t i n g  o p e r a t i o n  w h i c h  n e t t e d  P e t i t i o n e r  Brown. S i n c e  e a c h  p e r s o n  

a r r e s t e d  faces a t  l eas t  t h r e e  a n d  o n e  h a l f  ( 3 4 )  t o  f o u r  a n d  o n e  

h a l f  ( 4 4 )  y e a r s  i n  p r i s o n , 7  t h i s  i n  t u r n  w i l l  r e s u l t  i n  excess 

of t w o  h u n d r e d  ( 2 0 0 )  new p r i s o n  a d m i s s i o n s  j u s t  from B r o w a r d  

C o u n t y  i n  t h e  f i r s t  t w o  m o n t h s  t h e  s t a t u t e  h a s  b e e n  e f f e c t i v e !  I f  

e a c h  police a g e n c y  i n  t h e  S t a t e  embark  o n  t h i s  same d i s p u t e d  l a w  

e n f o r c e m e n t  t e c h n i q u e ,  t h e  a r r e s t  and  p r i s o n  a d m i s s i o n s  f i g u r e s  

would q u i c k l y  s k y r o c k e t  i n t o  t h e  t h o u s a n d s ,  w h i c h  i s  i n  s h a r p  

v a r i a n c e  from t h e  D e p a r t m e n t  o f  C o r r e c t i o n ' s  own estimates t o  t h e  

Leg i s l a tu re ,  w h i c h  c a n n o t  h a v e  i n c l u d e d  a n t i c i p a t i o n  of t h e  k i n d  

o f  o p e r a t i o n s  e n g a g e d  i n  b y  t h e  B r o w a r d  C o u n t y  pol ice a g e n c i e s  

w h i c h  r e s u l t e d  i n  t h e  p r e s e n t  p r o s e c u t i o n .  

~~ 

T h i s  o f f e n s e  i s  a f i r s t  d e g r e e  f e l o n y  w h i c h  would  b e  s c o r e d  
u n d e r  C a t a g o r y  7:  D r u g s .  A f i r s t - t i m e  o f f e n d e r  w i t h o u t  a n y  
p r i o r  c o n v i c t i o n s  w o u l d  r e c e i v e  a t o t a l  g u i d e l i n e  score of 
1 3 7  p o i n t s .  T h i s  a u t o m a t i c a l l y  places o n e  i n  t h e  34-44 years  
i n  p r i s o n  r ange  f o r  c o n d u c t  w h i c h  a m o u n t s  t o  n o  more t h a n  
b u y i n g  o n e  (1) piece o f  c o c a i n e  r o c k  from a n  u n d e r c o v e r  po- 
l i c e  o f f i c e r .  
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2 - .  
" 
I .  

I n  s h o r t ,  t h e  r e v e r s e - s t i n g  t e c h n i q u e  u t i l i z e d  by t h e  law 

e n f o r c e m e n t  a g e n c i e s  b e l o w  fos te rs  e x a c t l y  t h e  t y p e  of a c t i v i t y  

t h e  l e g i s l a t i o n  was o s t e n s i b l y  d e s i g n e d  t o  f o r e s t a l l .  T h e  pol ice  

o f f i c e r s  who p o s e d  a s  d r u g  s e l l e r s  l u r e d  t h e i r  u n s u s p e c t i n g  p u r -  

c h a s e r s  w i t h i n  t h e  1 0 0 0  f ee t  s c h o o l  z o n e  f o r  t h e  e x p r e s s  a n d  sole  

p u r p o s e  of o b t a i n i n g  a n  a r r e s t  fo r  t h e  n e w l y  c r e a t e d  f i r s t  d e g r e e  

f e l o n y .  T h e  t e c h n i q u e  u s e d  t o  a r r e s t  P e t i t i o n e r  B r o w n  f o r  

v i o l a t i n g  s e c t i o n  8 9 3 . 1 3 ( 1 ) ( e )  by p u r c h a s i n g  c o c a i n e  from a n  

u n d e r c o v e r  o f f i ce r  r e s u l t e d  i n  a v i o l a t i o n  of t h e  pol ice  power - as 

a p p l i e d  t o  t h e  s i t u a t i o n  a t  bar .  T h i s  p a t e n t  c o n t r a v e n t i o n  of t h e  

l e g i s l a t i v e  i n t e n t  r e q u i r e s  t h i s  C o u r t  t o  m a n d a t e  t h e  d i s m i s s a l  

of t h e  c h a r g e  a n d  d e c l a r e  s e c t i o n  8 9 3 . 1 3 ( 1 ) ( e )  u n c o n s t i t u t i o n a l  

a s  appl ied  t o  P e t i t i o n e r  Brown,  a p u r c h a s e r  of c o c a i n e .  

D. LACK OF MENS REA ELEMENT 

S e c t i o n  8 9 3 . 1 3 ( 1 )  ( e )  d o e s  n o t  e x p r e s s l y  s t a t e  t h a t  a n  i n -  

d i v i d u a l  m u s t  k n o w i n g l y  s e l l ,  p u r c h a s e ,  m a n u f a c t u r e ,  o r  d e l i v e r  a 

c o n t r o l l e d  s u b s t a n c e  i n ,  o n ,  or  w i t h i n  1 0 0 0 0  f e e t  of a s c h o o l .  

A l i t e r a l  i n t e r p r e t a t i o n  of t h e  s t a t u t e  w o u l d  compel t h e  

c o n c l u s i o n  t h a t  o n e  c o u l d  be c o n v i c t e d  a n d  s u b j e c t e d  t o  t h e  en-  

h a n c e d  p e n a l t i e s  e v e n  t h o u g h  t h e r e  w a s  n o  k n o w l e d g e  t h a t  o n e  was 

i n  f a c t  w i t h i n  1 0 0 0  f e e t  of a s c h o o l .  T h i s  is t h e  c r u c i a l  e le-  

m e n t  a d d e d  b y  t h e  L e g i s l a t u r e  t o  e n h a n c e  t h e  o f f e n s e  t o  a f i r s t  

d e g r e e  f e l o n y .  T h i s  i n t e r p r e t a t i o n  w o u l d  v i o l a t e  n o t i o n s  of 

f u n d a m e n t a l  f a i r n e s s  a n d  d u e  p rocess  of l a w  a n d  s u c h  a n  i n t e r -  
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p r e t a t i o n  of t h e  l a w  would l e a d  t o  t r u e  m i s c a r r i a g e s  of j u s t i c e .  

An example  m i g h t  i n v o l v e  a v i s i t o r  who is t o t a l l y  u n f a m i l i a r  w i t h  

t h e  a r e a .  Would i t  b e  c o n s i s t e n t  w i t h  e s t a b l i s h e d  n o t i o n s  of 

f a i r n e s s  t o  s u b j e c t  t h i s  i n d i v i d u a l  t o  t h e  enhanced  p e n a l t y  when 

i t  c o u l d  n o t  b e  e s t a b l i s h e d  t h a t  h e  knew,  o r  e v e n  s h o u l d  h a v e  

known, t h a t  t h e  p u r c h a s e  o r  s a l e  o f  c o c a i n e  was n e a r  a s c h o o l .  

T h e  s c h o o l  may n o t  b e  v i s i b l e  w i t h i n  1 0 0 0  feet .  T h i s  f a i l u r e  t o  

i n c l u d e  a knowledge  or  mens rea e l e m e n t  i n  t h e  s t a t u t e  as  t o  t h e  

l o c a t i o n  o f  t h e  s c h o o l  v i o l a t e s  t h e  d u e  p rocess  c l a u s e  a n d  

r e n d e r s  S e c t i o n  8 9 3 . 1 3 ( 1 ) ( e )  u n c o n s t i t u t i o n a l .  

E .  SECTION 8 9 3 . 1 3 ( 1 ) ( e )  I S  S O  VAGUE AND INDEFINITE AS 
TO BE UNCONSTITUTIONAL ON I T S  FACE AS APPLIED. 

S e c t i o n  8 9 3 . 1 3 ( 1 ) ( e )  i s  u n c o n s t i t u t i o n a l l y  vague  on  i t s  f a c e  

and as  a p p l i e d  t o  P e t i t i o n e r s .  A s  g e n e r a l l y  s t a t e d ,  t h e  v o i d -  

f o r - v a g u e n e s s  d o c t r i n e  requires  t h a t  a p e n a l  s t a t u t e  d e f i n e  t h e  

c r i m i n a l  o f f e n s e  w i t h  s u f f i c i e n t  d e f i n i t e n e s s  t h a t  o r d i n a r y  

peop le  c a n  u n d e r s t a n d  what  c o n d u c t  is p r o h i b i t e d  and i n  a manner  

t h a t  d o e s  n o t  e n c o u r a g e  a r b i t r a r y  and d i s c r i m i n a t o r y  e n f o r c e m e n t .  

K o l e n d e r  V .  Lawson ,  4 6 1  U.S. 3 5 2 ,  3 5 7 ,  1 0 3  S . C t .  1855  ( 1 9 8 2 ) ;  

G r a y n e d  v .  C i t y  o f  Rock fo rd ,  408 U.S. 1 0 4 ,  92  S .Ct .  2294 ( 1 9 7 2 ) .  

A c r i m i n a l  s t a t u t e  i s  t h e r e f o r e  i n v a l i d  i f  i t  " f a i l s  t o  g i v e  a 

p e r s o n  o f  o r d i n a r y  i n t e l l i g e n c e  f a i r  n o t i c e  t h a t  h i s  c o n t e m p l a t e d  

c o n d u c t  i s  f o r b i d d e n . "  U n i t e d  S t a t e s  v .  Harr is ,  347 U.S. 6 1 2 ,  
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6 1 7 ,  74 S . C t .  8 0 8  ( 1 9 5 4 ) .  V o i d  f o r  v a g u e n e s s  m e a n s  t h a t  c r i m i n a l  

2 r e s p o n s i b i l i t y  s h o u l d  n o t  a t t a c h  w h e r e  o n e  c o u l d  n o t  r e a s o n a b l y  

II u n d e r s t a n d  t h a t  h i s  c o n t e m p l a t e d  c o n d u c t  is p r o s c r i b e d .  
" .  

S e c t i o n  8 3 9 . 1 3 ( 1 ) ( e )  s u f f e r s  from t h e  same d e f i c i e n c y  a s  

o t h e r  v a g u e  s t a t u t e s .  P e t i t i o n e r s  c o n t e n d s  t h a t  t h e  s t a t u t e  

d o e s  n o t  p u t  a p e r s o n  of r e a s o n a b l e  i n t e l l i g e n c e  o n  n o t i c e  as  t o  

how t o  m e a s u r e  t h e  d i s t a n c e  b e t w e e n  t h e  l o c a t i o n  of t h e  d r u g  

t r a n s a c t i o n  a n d  " t h e  rea l  property c o m p r i s i n g  a p u b l i c  o r  p r i v a t e  

e l e m e n t a r y ,  m i d d l e ,  o r  s e c o n d a r y  s c h o o l . "  - See A p p e n d i x  ( 2 ) ,  

O r d e r  of J u d g e  C o k e r  of  t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t  i n  

S t a t e  v .  M o n t g o m e r y ,  N o .  8 7- 2 1 0 3 7 C F  ( 1 7 t h  C i r .  March  1 6 ,  1 9 8 8 )  

appeal p e n d i n g ,  N o .  88- 0854 ( F l a .  4 t h  D C A ) .  

S e c t i o n  8 9 3 . 1 3 ( 1 )  ( e )  t h e r e f o r e  v i o l a t e s  t h e  c o n s t i t u t i o n a l  

r e q u i r e m e n t  of d e f i n i t e n e s s .  I t  i s  v a g u e  a n d  o v e r b r o a d  a s  

-a 

\ w r i t t e n  a n d  a p p l i e d  t o  P e t i t i o n e r s .  R e v e r s a l  of t h e  F o u r t h  

D i s t r i c t ' s  d e c i s i o n  i s  t h u s  r e q u i r e d  o n  t h i s  b a s i s .  

F. EQUAL PROTECTION 

T h e  s t a t u t e  i s  v i o l a t i v e  of t h e  E q u a l  P r o t e c t i o n  C l a u s e  of 

t h e  1 4 t h  Amendment of t h e  U . S .  C o n s t i t u t i o n  a n d  A r t i c l e  I ,  Sec- 

t i o n  2 of t h e  F l o r i d a  C o n s t i t u t i o n .  P e t i t i o n e r s  asser t  t h a t  sec- 

t i o n  8 3 9 . 1 3 ( 1 )  ( e )  d e n i e s  t h e m  e q u a l  p r o t e c t i o n  b e c a u s e  t h e  s t a -  

t u t e ' s  e n h a n c e d  p e n a l t i e s  h a v e  a g r e a t e r  impact upon d r u g  p u r-  

c h a s e r s  o r  s e l l e r  who r e s i d e  i n  i n n e r  c i t y  a r e a s ,  w h e r e  pop- 
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u l a t i o n  d e n s i t y  a n d  t h e  n u m b e r  of s c h o o l s  are h i g h e r  t h a n  upon 

t h o s e  i n  s u b u r b a n  o r  r u r a l  s e t t i n g s .  B e c a u s e  members of r a c i a l  

m i n o r i t y  g r o u p s  r e p r e s e n t s  a h i g h e r  p e r c e n t a g e  s t a t i s t i c a l l y  of 

t h e  p o p u l a t i o n  i n  t h e s e  i n n e r  c i t y  a reas  a s  o p p o s e d  t o  s u b u r b a n  

a n d  r u r a l  a r e a s ,  s e c t i o n  8 9 3 . 1 3 ( 1 ) ( e )  h a s  a d i s p r o p o r t i o n a t e  

impact upon  a " s u s p e c t  c lass" ,  t h e  b l a c k  m i n o r i t y  g r o u p  who i n -  

h a b i t  o u r  i n n e r  c i t i e s .  T h i s  c o n s e q u e n c e  r e s u l t s  i n  t h e  appl i-  

c a t i o n  of a h e i g h t e n e d  s c r u t i n y ,  o r  " s t r i c t  s c r u t i n y "  i n  t h e  

e q u a l  p r o t e c t i o n  a n a l y s i s .  S i n c e  t h e  s t a t u t e  i n  p rac t ice  b u r d e n s  

o n e  race more t h a n  a n o t h e r ,  t h i s  c r i m i n a l  law e v e n  i f  i n t e n d e d  t o  

s e r v e  n e u t r a l  e n d s  n e v e r t h e l e s s  i s  i n v a l i d  a b s e n t  c o m p e l l i n g  

j u s t i f i c a t i o n .  None e x i s t  i n  l i g h t  of t h e  n u m e r o u s  d r u g  s t a t u t e s  

a l r e a d y  i n  o p e r a t i o n .  M e a s u r e d  a g a i n s t  t h i s  " s t r ic t  s c r u t i n y "  

s t a n d a r d ,  s e c t i o n  8 3 9 . 1 3 ( 1 ) ( e )  v i o l a t e s  t h e  E q u a l  P r o t e c t i o n  

C l a u s e .  

A s s u m i n g  a r g u e n d o ,  t h e  s t a t u t o r y  c l a s s i f i c a t i o n  d o e s  n o t  

d i s c r i m i n a t e  a g a i n s t  a " s u s p e c t  c l a s s , "  t h e  t es t  w h i c h  m u s t  be 

u s e d  i n  d e t e r m i n i n g  w h e t h e r  a s t a t u t o r y  c l a s s i f i c a t i o n  s a t i s f i e s  

t h e  E q u a l  P r o t e c t i o n  C l a u s e  i s  w h e t h e r  i t  res ts  o n  some ba s i s  

b e a r i n g  a r e a s o n a b l e  r e l a t i o n  t o  t h e  o b j e c t  of t h e  l e g i s l a t i o n .  

M c L a u g h l i n  v .  F l o r i d a ,  3 7 9  U .  S .  1 8 4  ( 1 9 6 4 ) ;  S o v e r i n o  v .  S t a t e ,  

3 5 6  So .2d  269  ( F l a .  1 9 7 8 ) .  

T h e  s t a t u t o r y  c l a s s i f i c a t i o n  c r e a t e d  b y  s e c t i o n  8 9 3 . 1 3 ( 1 ) ( e )  

is n o t  r e a s o n a b l y  r e l a t e d  t o  t h e  object  of t h e  l e g i s l a t i o n .  T h e  

s t a t u t o r y  c l a s s i f i c a t i o n  is  o v e r i n c l u s i v e  b e c a u s e  t h e  c l a s s i f i -  
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c a t i o n  i n c l u d e s  i n d i v i d u a l s  a n d  s i t u a t i o n s  w h i c h  a re  n o t  r e a s o n-  

c a b l y  or  r a t i o n a l l y  r e la ted  t o  t h e  o b j e c t  of t h e  l e g i s l a t i o n .  And 
. 

t h e  p u r c h a s e  of t h e  c o n t r a b a n d  from a n  u n d e r c o v e r  o f f i c e r  t o t a l l y  

u n d e r m i n e s  it. The  s t a t u t e  i s  a l so  v i o l a t i v e  o f  t h e  E q u a l  Pro- 

t e c t i o n  C l a u s e  b e c a u s e  i t  i s  u n d e r i n c l u s i v e .  I f  t h e  i n t e n t  of 

t h e  l a w  i s  t o  protec t  t h e  w e l l - b e i n g  of c h i l d r e n  a n d  t o  s h e l t e r  

t h e m  from d r u g s  t h e n  t h e  l a w  is n o t  r e a s o n a b l y  r e l a t e d  t o  t h a t  

e n d .  The  l a w  does n o t  p r o v i d e  fo r  a n  e n h a n c e d  p e n a l t y  i n  c a s e s  

w h e r e  a d u l t s  s e l l  d r u g s  a t  o t h e r  l o c a t i o n s  f r e q u e n t e d  by c h i l -  

d r e n .  

- .  

G. CRUEL AND UNUSUAL P U N I S H M E N T  

% T h e  h a r s h  p e n a l t i e s  c a l l e d  f o r ,  upon c o n v i c t i o n  u n d e r  sec- 

t i o n  8 9 3 . 1 3 ( 1 )  ( e ) ,  c o n s t i t u t e s  c r u e l  a n d  u n u s u a l  p u n i s h m e n t  i n  

v i o l a t i o n  of t h e  E i g h t h  Amendment t o  t h e  U n i t e d  S t a t e s  C o n s t i t u -  

t i o n  a n d  Art ic le  I ,  S e c t i o n  1 7  of t h e  F l o r i d a  C o n s t i t u t i o n .  One  

of t h e  most s h o c k i n g  a n d  o u t r a g e o u s  aspects  of t h i s  s t a t u t e  is 

t h e  p e n a l t y  p r o v i d e d  fo r  v i o l a t o r s .  Upon c o n v i c t i o n ,  P e t i t i o n e r s  

were s u b j e c t e d  t o  a poss ib le  s a n c t i o n  of u p  t o  t h i r t y  ( 3 0 )  yea r s  

i n  p r i s o n .  A review of t h e  F l o r i d a  S t a t u t e s  r e v e a l s  t h a t  t h i s  is  

t h e  same maximum s e n t e n c e  p r o v i d e d  i n  s u c h  v i o l e n t  p e r s o n a l  

crimes a s ,  robbery w i t h  a weapon,  (F .S.  8 1 2 . 1 3 ( b ) ) ;  m a n s l a u g h t e r  

w i t h  a f i rearm (F.S. 782.07 a n d  F.S. 7 7 5 . 0 8 7 ) ;  aggravated b a t t e r y  
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w i t h  a f i r e a r m  ( F . S .  7 8 4 . 0 4 5  a n d  7 7 5 . 0 8 7 ) ;  a r s o n  of a n  o c c u p i e d  

. s t r u c t u r e  ( F . S .  8 0 6 . 0 1 ( c ) ) ;  a n d  a t t e m p t e d  f i r s t  d e g r e e  m u r d e r  

( F . S .  782.04  a n d  7 7 7 . 0 4 ( 4 ) ( a ) ) .  - -  
F u r t h e r m o r e ,  t h e  s t a t u t e  c a l l s  for  a maximum s e n t e n c e  w h i c h  

i s  twice  t h e  e x p o s u r e  fo r  s u c h  crimes as m a n s l a u g h t e r  (F.S.  782 .  

0 7 ) ,  s e x u a l  b a t t e r y  (F .S .  7 9 4 . 0 1 1 ( 5 ) ) ;  robbery (F .S .  8 1 2 . 1 2 ( c ) ) ;  

b u r g l a r y  (F .S .  8 1 0 . 0 2 ( 3 ) ) ;  or  l e w d  a n d  l a s c i v i o u s  a s s a u l t  u p o n  a 

c h i l d  ( F . S .  8 0 0 . 0 4 ( 3 ) ) .  A p e r s o n  w o u l d  h a v e  t o  c o m m i t  s i x  ( 6 )  

c o u n t s  of a g g r a v a t e d  a s s a u l t  w i t h  a d e a d l y  weapon (F .S .  784 .  0 2 1 )  

o r  s i x  ( 6 )  b a t t e r i e s  o n  l aw  e n f o r c e m e n t  o f f i c e r s  (F.S.  784 .07  

( 2 ) ( b ) )  b e f o r e  t h i s  e x p o s u r e  wou ld  r e a c h  t h i r t y  ( 3 0 )  y e a r s .  T h e  

s e n t e n c i n g  g u i d e l i n e s  c a l l  fo r  a r a n g e  of t h r e e  a n d  o n e - h a l f  ( 3 % )  

.. t o u r  a n d  o n e - h a l f  ( 4 % )  yea r s  i n  s t a t e  p r i s o n  u p o n  c o n v i c t i o n  of 

s e c t i o n  8 9 3 . 1 3 ( 1 ) ( e )  f o r  a n  o f f e n d e r  w i t h o u t  a p r i o r  c r i m i n a l  

r e c o r d .  , 

T h e  a b o v e  p e n a l t i e s  a re  i n  s h a r p  c o n t r a s t  t o  t h e  recommended 

g u i d e l i n e s  r a n g e  for  a f i rs t  o f f e n d e r  c o n v i c t e d  of b u r g l a r y  o f  a 

d w e l l i n g  ( n o n - s t a t e  p r i s o n  s a n c t i o n ) ,  robbery w i t h o u t  a weapon 

( n o n - s t a t e  p r i s o n  s a n c t i o n ) ,  b a t t e r y  o n  a law e n f o r c e m e n t  o f f i c e r  

( n o n - s t a t e  p r i s o n  s a n c t i o n ) ,  o r  l ewd  a n d  l a s c i v i o u s  a s s a u l t  upon  

a c h i l d  ( n o n - s t a t e  p r i s o n  s a n c t i o n ) .  

T h e  e s s e n c e  of t h e  p r o h i b i t i o n  a g a i n s t  c r u e l  a n d  u n u s u a l  

p u n i s h m e n t  is t h a t  t h e  s e n t e n c e  n o t  b e  a r b i t r a r y  a n d  c a p r i c i o u s  

a n d  t h e  p u n i s h m e n t  b e  c o m m e n s u r a t e  w i t h  t h e  s e v e r i t y  o f  t h e  

crime. Furman v. Georgia, 4 0 8  U.S. 2 3 8 ,  9 2  S . C t .  2726  ( 1 9 7 2 ) .  
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T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  a d d r e s s e d  t h e  i s s u e  of c r u e l  

a n d  u n u s u a l  p u n i s h m e n t  i n  t h e  case  of Solem v .  H e l m ,  4 6 3  U.S. 

2 7 7 ,  1 0 3  S . C t .  3 0 0 1  ( 1 9 8 3 ) .  T h e  Solem C o u r t  h e l d  t h a t  a s e n t e n c e  

of  l i f e  w i t h o u t  p o s s i b i l i t y  f o r  p a r o l e  i m p o s e d  o n  a s e v e n  ( 7 )  

t i m e  c o n v i c t e d  f e l o n  c h a r g e d  w i t h  u t t e r i n g  a w o r t h l e s s  c h e c k ,  

c o n s t i t u t e d  a v i o l a t i o n  of t h e  E i g h t h  Amendment.  T h e  C o u r t  h e l d  

t h a t  t h e  E i g h t h  Amendment p r o h i b i t s  n o t  o n l y  ba rba r i c  p u n i s h m e n t ,  

b u t  a l s o  p r o h i b i t s  s e n t e n c e s  w h i c h  a r e  d i s p r o p o r t i o n a t e  t o  t h e  

crime c h a r g e d .  When c o n d u c t i n g  a p r o p o r t i o n a l i t y  a n a l y s i s  u n d e r  

t h e  E i g h t h  A m e n d m e n t ,  C o u r t s  s h o u l d  l o o k  t o  s e v e r a l  o b j e c t i v e  

c r i t e r i a ,  i n c l u d i n g :  t h e  g r a v i t y  of t h e  o f f e n s e  c o m p a r e d  t o  t h e  

h a r s h n e s s  of t h e  s e n t e n c e ;  w h e t h e r  t h o s e  c o n v i c t e d  of more ser- 

i o u s  crimes i n  t h e  same j u r i s d i c t i o n  a re  s u b j e c t e d  t o  t h e  same or  

less severe p e n a l t i e s ,  a n d  w h e t h e r  o t h e r  j u r i s d i c t i o n s  impose t h e  
* 

same s o r t  of s a n c t i o n s .  Solem, 4 6 3  U . S .  a t  292 .  

P e t i t i o n e r s  asser t  t h a t  8 9 3 . 1 3 ( 1 )  ( e )  p r o v i d e s  for  c r u e l  a n d  

u n u s u a l  p u n i s h m e n t  b e c a u s e :  

1. An i n d i v i d u a l  f a c e s  t h r e e  a n d  o n e  h a l f  t o  
f o u r  a n d  o n e  h a l f  y e a r s  i m p r i s o n m e n t  f o r  a 
crime w h i c h  o r i g i n a l l y  h e l d  p r o b a t i o n  for  f i r s t  
time o f f e n d e r s .  

2 .  T h e  s t a t u t e  d o e s  n o t  p r o s c r i b e  a n y  e v i l s  
t h a t  were n o t  a l r e a d y  a d d r e s s e d .  

3 .  T h e  S t a t e  h a s  n o t  l i m i t e d  i t s e l f  t o  pro- 
s e c u t i n g  t h o s e  p e r s o n s  c o r r u p t i n g  m i n o r s  i n  a 
s c h o o l  z o n e  w h i c h  may h a v e  b e e n  t h e  l e g i s l a -  
t i v e  i n t e n t .  R a t h e r  i t  i s  l u r i n g  p o t e n t i a l  
d r u g  p u r c h a s e r s  i n t o  t h i s  s c h o o l  z o n e  t o  o b t a i n  
f i r s t  d e g r e e  f e l o n y  c o n v i c t i o n s  w h i l e  t h e  i d e n -  
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t i c a l  a c t  1 0 0 1  f ee t  from a s c h o o l  c o n s t i t u t e s  a 
t h i r d  degree  f e l o n y  w i t h  a l e s se r  g u i d e l i n e s  
s e n t e n c e  of " a n y  n o n - s t a t e  p r i s o n  s a n c t i o n . "  

I n  S t a t e  v .  Mon tgomery ,  s u p r a  (See A p p e n d i x  2 ) ,  J u d g e  Coker 

of t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t  f o u n d  t h a t  t h e  h a r s h  p e n a l t y  
- -  

p r o v i s i o n  of t h i s  s t a t u t e :  

" . . . v i e w e d  i n  c o n t r a s t  t o  t h e  a n y  n o n - s t a t e  
p r i s o n  d e s i g n a t i o n  f o r  f i r s t  o f f e n d e r s  who  
commit cr imes s u c h  a s  b u r g l a r y ,  robbery,  lewd 
a n d  l a s c i v i o u s  a s s a u l t  o n  a c h i l d  e t c . ,  e s t a b-  
l i s h e s  a v i o l a t i o n  of A r t i c l e  1, S e c t i o n  1 7  of 
t h e  F l o r i d a  C o n s t i t u t i o n  a n d  t h e  E i g h t h  a n d  
F o u r t e e n t h  A m e n d m e n t s  of t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n  p e r t a i n i n g  t o  c r u e l  a n d  u n u s u a l  
p u n i s h m e n t .  T h e  p r i s o n  s e n t e n c e  r e q u i r e d  w o u l d  
n o t  be c o m m e n s u r a t e  w i t h  t h e  s e v e r i t y  of t h e  
crime a n d  w o u l d  be a r b i t r a r y  a n d  capricious, i n  
t h a t  t h e  same o f f e n s e  committed 1 , 0 0 1  f t .  from 
a s c h o o l  w o u l d  p l a c e  t h e  D e f e n d a n t  i n  t h e  a n y  
n o n - s t a t e  p r i s o n  r a n g e .  

f . 
T h e r e  i s  no r a t i o n a l  r e l a t i o n s h i p  b e t w e e n  t h e  
a r r e s t  a n d  c o n v i c t i o n  of a smal l  q u a n t i t y  p u r -  
c h a s e r  t h r o u g h  a r eve r se  s t i n g  o p e r a t i o n  a n d  
s u b s e q u e n t  l e n g t h y  i n c a r c e r a t i o n  i f  8 9 3 . 1 3  
(1) ( e )  i s  a p p l i e d ,  a n d  t h e  l e g i s l a t i v e  i n t e n t  
t o  p ro t ec t  s c h o o l  age  c h i l d r e n  a n d  more s e v-  
e r e l y  p u n i s h  t h o s e  w h o  w o u l d  e x p o s e  t h e m  t o  
i l l e g a l  d r u q s  ." 

I t  i s  c l e a r  t h a t  t h e  s t a t u t e  i n  q u e s t i o n  p r o v i d e s  f o r  a 

p e n a l t y  which d i s p r o p o r t i o n a t e l y  p u n i s h e s  t h e s e  r e l a t i v e l y  pas-  

s i v e  o f f e n d e r s  w h e n  compared t o  o t h e r  s t a t u t e s  a n d  p e n a l t i e s  i n  

F l o r i d a .  The  s t a t u t e  d i s p r o p o r t i o n a t e l y  p u n i s h e s  t h e  of f e n d e r  

compared t o  t h e  g r a v i t y  of t h e  o f f e n s e .  To  s u g g e s t  t h a t  a f i rs t  

t i m e  o f f e n d e r  s h o u l d  be s u b j e c t e d  t o  a term of t h i r t y  ( 3 0 )  y e a r s  

i n  p r i s o n  f o r  p u r c h a s i n g  o n e  s m a l l  c o c a i n e  r o c k  from a n  u n d e r-  
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cover police o f f i c e r  s h o c k s  t h e  c o n s c i e n c e .  I t  is t h e  e s s e n c e  of 

c r u e l  a n d  u n u s u a l  p u n i s h m e n t .  Therefore,  t h e  p e n a l t y  p r o v i s i o n  

of s e c t i o n  8 9 3 . 1 3 ( 1 ) ( e )  s h o u l d  be declared u n c o n s t i t u t i o n a l .  
. 

. 
D 
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POINT I1 

THE T R I A L  COURT D I D  NOT ERR I N  D I S M I S S I N G  THE 
CHARGE F I L E D  A G A I N S T  P E T I T I O N E R  BROWN ON T H E  
A L T E R N A T I V E  GROUND THAT THE MISCONDUCT BY THE 
POLICE I N  THE PROSECUTION OF THIS CAUSE ROSE TO 
THE LEVEL OF ENTRAPMENT AS A MATTER OF LAW OR A 
VIOLATION OF THE DUE PROCESS DEFENSE 

T h i s  H o n o r a b l e  C o u r t  h a s  j u r i s d i c t i o n  o v e r  t h e  e n t i r e  c a u s e  

based o n  t h e  F o u r t h  D i s t r i c t ' s  c e r t i f i c a t i o n  of  a q u e s t i o n  of 

g r e a t  p u b l i c  i m p o r t a n c e  a s  t o  t h e  c o n s t i t u t i o n a l i t y  of s e c t i o n  

8 9 3 . 1 3 ( 1 ) ( e ) .  O n c e  t h i s  C o u r t  h a s  j u r i s d i c t i o n  i t  may a t  i t s  

d i s c r e t i o n  c o n s i d e r  a n y  i s s u e  a f f e c t i n g  t h e  case .  C a n t o r  v .  

D a v i s ,  4 8 9  So.2d 1 8 ,  2 0  ( F l a .  1 9 8 6 ) .  P e t i t i o n e r  Brown asser ts  

a s s u m i n g  a r g u e n d o  t h i s  H o n o r a b l e  C o u r t  d e c l i n e s  t o  h o l d  s e c t i o n  

8 9 3 . 1 3 ( 1 ) ( e )  u n c o n s t i t u t i o n a l  o n  i t s  f a c e  o r  a s  a p p l i e d  t o  

P e t i t i o n e r  Brown ( B u t  see P o i n t  I ) ,  t h e r e  is a n  a l t e r n a t i v e  bas i s  

. t o  u p h o l d  t h e  T r i a l  C o u r t ' s  o r d e r  g r a n t i n g  P e t i t i o n e r  B r o w n ' s  

m o t i o n  t o  d i s m i s s  t h e  i n f o r m a t i o n  f i l e d  a g a i n s t  h im.  

E v e n  i f  t h e  o b j e c t i v e  e n t r a p m e n t  d e f e n s e  ( e n t r a p m e n t  a s  a 

matter  of l a w )  h a s  b e e n  a b o l i s h e d  i n  F l o r i d a  e f f e c t i v e  O c t o b e r  1, 

1 9 8 7 ,  by t h e  o p e r a t i o n  of S e c t i o n  7 7 7 . 2 0 1 ,  F l o r i d a  S t a t u t e s  

( 1 9 8 7 ) ,  See G o n z a l e z  v .  S t a t e ,  5 2 5  So .2d  1 0 0 5 ,  1 0 0 6  n. 1 ( F l a .  3d 

DCA 1 9 8 8 ) ,  P e t i t i o n e r  Brown c o n t e n d s  t h a t  t h e  d u e  process c l a u s e  

of t h e  Federa l  a n d  F lor ida  C o n s t i t u t i o n s  s t i l l  r e m a i n s  t o  protec t  

o u r  c i t i z e n s  from t h e  c o n d u c t  of l aw  e n f o r c e m e n t  a g e n t s  so  

o u t r a g e o u s  a n d  s h o c k i n g  t h a t  d u e  process p r i n c i p l e s  wou ld  b a r  t h e  

- 4 1  - 



S t a t e  from i n v o k i n g  t h e  j u d i c i a l  process t o  o b t a i n  a c o n v i c t i o n .  

- See U n i t e d  S t a t e s  v .  R u s s e l l ,  411 U . S .  423, 431-432, 93 S . C t .  ' .  
1637, 1642-1643 (1973). 

- -  
I n  C r u z  v .  S t a t e ,  465 So.2d 516 ( F l a . ) ,  cert .  d e n i e d ,  473 

U.S. 905 (1985) t h i s  C o u r t  c i t e d  t h e  N e w  J e r s e y  Supreme C o u r t ' s  

d e c i s i o n  i n  S t a t e  v. Molnar ,  81 N . J .  475, 410 A . 2 d  37 (1980) for  

t h e  p r o p o s i t i o n  t h a t  t h e  s u b j e c t i v e  e n t r a p m e n t  d e f e n s e  c a n  

c o - e x i s t  w i t h  t h e  o b j e c t i v e  e n t r a p m e n t  d o c t r i n e  w h i c h  " i s  a 

ma t t e r  of l aw  f o r  t h e  t r i a l  c o u r t  t o  d e c i d e . "  Cruz  a t  521. The 

Cruz  c o u r t  a l so  n o t e d  t h a t :  

S u b s e q u e n t  t o  i t s  M o l n a r  d e c i s i o n ,  t h e  N e w  
J e r s e y  c o u r t  h e l d  t h a t  s t a t u t o r y  law h a s  s u p e r-  
s e d e d  t h e  common law, p l a c i n g  t h e  d e c i s i o n  o n  

c 

b o t h  t h e  s u b j e c t i v e  a n d  o b f e c t i v e  a spec t s  of 
e n t r a p m e n t  i n  t h e  h a n d s  of t h e  t r i e r  o f  f a c t .  
S t a t e  v .  R o c k h o l t .  96 N . J .  570 476 A . 2 d  1236 . .  

1984). Even  t h o u g h  t h e  N e w  Jersey c o u r t  con-  
c luded  t h a t  i t s  common law parad igm h a d  b e e n  
s u p p l a n t e d ,  i t  n o t e d  t h a t  t h e r e  may s t i l l  be 
s i t u a t i o n s  w h e r e  t h e  g o v e r n m e n t  c o n d u c t  is so 
o u t r a g e o u s  t h a t  c o n s t i t u t i o n a l  d u e  process  
r e q u i r e s  d i s m i s s a l .  See d i s c u s s i o n  a t  n o t e  1, 
sux>ra .  T h e r e  is no  o a r a l l e l  t o  t h e  N e w  J e r s e v  c 
l e g i s l a t i v e  a c t i o n  i h  F lo r ida ,  and w e  conclud;! 
t h a t  t h e  p o l i c y  c o n s i d e r a t i o n s  o f  t h e  Molnar  
d e c i s i o n  r e m a i n  v a l i d  i n  t h i s  case. 

_. I d .  a t  521 n. 3, [Emphas i s  added] .  

T h e  F l o r i d a  L e g i s l a t u r e  i n  S e c t i o n  777.021, F.S. (1987) may - 
h a v e  s u p e r s e d e d  t h e  common l a w  and t h e  Cruz  d e c i s i o n  by  m a n d a t i n g  

t h a t  t h e  s u b j e c t i v e  a n d  o b j e c t i v e  e n t r a p m e n t  d e f e n s e s  w o u l d  

h e n c e f o r t h  be j u r y  q u e s t i o n s .  However  t h e  d u e  process  d e f e n s e  

r e m a i n s  f i r m l y  i n t a c t .  
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T h e  h i s t o r y  o f  t h e  "due  process d e f e n s e "  b e g i n s  w i t h  U . S .  v .  

R u s s e l l ,  a t  431-42, 93  S . C t .  a t  1642-43. T h e r e  t h e  Supreme C o u r t  

d i d  n o t  s e t  f o r t h  a d e f i n i t e  o u t l i n e  of t h i s  d e f e n s e  b u t  n o t e d  

t h a t  a court  c o u l d  b e  p r e s e n t e d  w i t h  a s i t u a t i o n  i n  w h i c h  " t h e  

c o n d u c t  of l aw  e n f o r c e m e n t  i s  so  o u t r a g e o u s  t h a t  d u e  p rocess  

p r i n c i p l e s  would a b s o l u t e l y  b a r  t h e  gove rnmen t  from i n v o k i n g  t h e  

j u d i c i a l  process  t o  o b t a i n  a c o n v i c t i o n . "  S e e  a l s o  Rochin  v .  

C a l i f o r n i a ,  3 4 2  U . S .  1 6 5 ,  72  S . C t .  205  ( 1 9 5 2 )  (pumping  d e f e n-  

d a n t ' s  s t o m a c h  t o  r e t r i e v e  swa l lowed  c o n t r a b a n d  s h o c k s  t h e  j u d i -  

c i a l  c o n s c i e n c e ) .  

I n  R u s s e l l ,  t h e  C o u r t  d i d  n o t  f i n d  s u c h  a d u e  process v i o-  

l a t i o n .  However  a t  l e a s t  two U n i t e d  S t a t e s  c i r c u i t  c o u r t s  h a v e  

f o u n d  d u e  process  v i o l a t i o n s  i n  t h e  e n t r a p m e n t  c o n t e x t .  Greene  

V .  U n i t e d  S t a t e s ,  454 F.2d 783 ( 9 t h  C i r .  1 9 7 1 ) ;  U n i t e d  S ta tes  v. 

T w i g g ,  5 8 8  F.2d 373 ( 3 r d  C i r .  1 9 7 8 ) .  See A l s o  g e n e r a l l y  U n i t e d  

S t a t e s  v .  L a r d ,  734  F.2d 1 2 9 0 ,  1 2 9 6- 1 2 9 7  ( 8 t h  C i r .  1 9 8 4 ) .  A 

f e d e r a l  d i s t r i c t  c o u r t  f o u n d  s u c h  a d u e  p roces s  v i o l a t i o n  i n  

U n i t e d  S t a t e s  v. G a r d n e r ,  658 F.Supp. 1 5 7 3  (W.D.  P .a .  1 9 8 7 ) .  And 

t h e  c o u r t s  i n  a t  l e a s t  two s t a t e s  h a v e  a l so  r e c o g n i z e d  and r e l i ed  

upon t h e  d u e  process d e f e n s e  t o  o v e r t u r n  c r i m i n a l  c o n v i c t i o n s .  

S t a t e  v .  H o h e n s e e ,  6 5 0  S.W.2d 2 6 8  (Mo.Ct.App.1982) ( c o n v i c t i o n  

based o n  b u r g l a r  s p o n s o r e d  a n d  opera ted  by  t h e  pol ice  v i o l a t e d  

d u e  process r i g h t  t o  p r e d i s p o s e d  d e f e n d a n t  who a c t e d  a s  l o o k o u t  

d u r i n g  b u r g l a r y ) ;  People v .  I s a a c s o n ,  4 4  N . Y . 2 d  511, 406 N . Y . S . 2 d -  
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7 1 4 ,  378 N.E.2d 78 (1978) ( p o l i c e  misconduct and t r i c k e r y  used t o  

secure d r u g  s a l e s  by predisposed defendant w i t h i n  s t a t e  v i o l a t e d  

defendant ' s  due process r i g h t ,  requi r ing  d ismissa l  of c a s e ) .  
. a  

I n  S t a t e  v .  Glosson,  4 8 2  So.2d 1082 (F la .  1985) t h i s  Court 

e x p l i c i t l y  broadened t h e  f e d e r a l  due process defense as  applied 

t o  our  s t a t e :  "We r e j e c t  t h e  narrow a p p l i c a t i o n  of t h e  due 

p r o c e s s  d e f e n s e  found i n  t h e  f ede ra l  cases.  Based upon the  d u e  

process p r o v i s i o n  of  A r t i c l e  I ,  S e c t i o n  9 of  t h e  F l o r i d a  Con- 

s t i t u t  i o n ,  we agree w i t h  Hohensee and Isaacson t h a t  governmental 

misconduct which v i o l a t e s  the  c o n s t i t u t i o n a l  due process r i g h t  of 

a d e f e n d a n t ,  r e g a r d l e s s  of  t h e  d e f e n d a n t ' s  p r e d i s p o s i t i o n  

requ i res  d i smissa l  of cr iminal  charges." 

* A t  b a r ,  P e t i t i o n e r  Brown can s t i l l  be charged w i t h  t h e  

l e s s e r  o f f e n s e  of p o s s e s s i o n  of  c o c a i n e .  P e t i t i o n e r  Brown 

concedes a p red i spos i t ion  t o  commit t h a t  of fense .  T h i s  i s s u e  i s  
* 

n o t  c o n t e s t e d .  However, P e t i t i o n e r  was - not predisposed t o  pur- 

c h a s e  c o c a i n e  w i t h i n  1 0 0 0  f e e t  of  a schoo l  which enhances t h e  

penal ty t o  a f i rs t  degree felony. I t  is t h i s  " w i t h i n  1 0 0 0  f e e t  of 

a school" element t h a t  m u s t  be t h e  focus of t h i s  Cour t ' s  s c r u t i n y  

of the  po l i ce  conduct not Brown's p red i spos i t ion .  It  was only 

because  of  t h e  d e l i b e r a t e  p o l i c e  p l o y  of se t t ing- up a reverse-  

s t i n g  opera t ion  i n  an area  w h i c h  was w i t h i n  1 0 0 0  f e e t  of a school 

t h a t  P e t i t i o n e r  Brown opted t o  purchase cocaine w i t h i n  the  speci-  

f i e d  p r o s c r i b e d  a r e a  c o n t a i n e d  i n  s e c t i o n  8 9 3 . 1 3 ( 1 ) ( e ) .  The 

p o l i c e  p u r p o s e f u l l y  and i n t e n t i o n a l l y  c r e a t e d  a reverse- s t ing  
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o p e r a t i o n  a t  n i g h t  i n  a r e s i d e n t i a l  area so  t h a t  t h e  s c h o o l  would 

n o t  be not iced.  T h i s  was done  fo r  t h e  e x p r e s s  p u r p o s e  of l u r i n g  

p o t e n t i a l  b u y e r s  i n t o  t h e  p r o s c r i b e d  1 0 0 0  f e e t  zone.  

O n e  o f  t h e  cases c i t e d  w i t h  a p p r o v a l  b y  t h i s  C o u r t  i n  

G losson  was P e o p l e  v.  I s a a c s o n ,  s u p r a .  I n  Isaacson, one  Breniman 

became a p o l i c e  i n f o r m a n t  as  a a r e s u l t  of pol ice  b r u t a l i z a t i o n .  

A t  t h e  b e h e s t  of t h e  pol ice ,  Rreniman c o n t a c t e d  t h e  d e f e n d a n t ,  a 

P e n n s y l v a n i a  r e s i d e n t  w i t h  no  p r i o r  r e c o r d ,  who a l t h o u g h  i n -  

i t i a l l y  u n w i l l i n g  and a f t e r  p e r s i s t e n t  s o l i c i t a t i o n ,  a g r e e d  t o  

s e l l  B r e n i m a n  d r u g s .  H e  was d e c e i t f u l l y  l u r e d  i n t o  N e w  York  

S t a t e  t o  d o  so .  The  c o u r t  f o u n d  t h e  t o t a l i t y  of g o v e r n m e n t ' s  

c o n d u c t  t o  be o u t r a g e o u s  a n d  r e v e r s e d  t h e  c o n v i c t i o n  o n  d u e  

process g r o u n d s .  N o  e n t r a p m e n t  was shown b e c a u s e  t h e r e  w a s  p r o o f  

o f  d e f e n d a n t ' s  p r e d i s p o s i t i o n .  

T h e  s i t u a t i o n  i n  I s a a c s o n  is a n a l o g o u s  t o  t h e  i n s t a n t  case. 

P e t i t i o n e r  Brown w a s  d e c e i t f u l l y  l u r e d  i n t o  t h e  proscribed 1 0 0 0  

f e e t  zone by u n d e r c o v e r  police o f f i c e r s  p o s i n g  a s  d r u g  s e l l e r s .  

T h e  p o l i c e  i n  t h i s  c a se  t o o k  p a i n s  t o  se t  up t h e i r  operation a t  

n i g h t  o u t  o f  v iew of t h e  s c h o o l .  The p o l i c e  c a r e f u l l y  m e a s u r e d  

t h e  d i s t a n c e  t o  i n s u r e  a s a l e  w i t h i n  1 0 0 0  f e e t  o f  t h e  s c h o o l .  The 

police f u r t h e r  s u p p l i e d  t h e  c o n t r a b a n d .  B u t  for  t h e  i n t e n t i o n a l  

l u r i n g  o f  a n  u n s u s p e c t i n g  p o t e n t i a l  d r u g  purchaser i n t o  t h e  pro- 

s c r i b e d  zone ,  P e t i t i o n e r  Brown who was c h a r g e d  w i t h  p u r c h a s i n g  

c o c a i n e  w i t h i n  t h e  p r o s c r i b e d  zone would have  been  cha rged  w i t h  

simple p o s s e s s i o n  of cocaine i n s t e a d  o f  t h e  f i r s t  d e g r e e  f e l o n y  
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of  s e c t i o n  8 9 3 . 1 3 ( 1 ) ( e ) .  T h i s  is o u t r a g e o u s  a n d  s h o c k i n g  pol ice  

c o n d u c t .  See J u d g e  T y s o n  of  t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t  

O r d e r  i n  S t a t e  v .  McPhau l ,  s u p r a .  ( A p p e n d i x  3 ) .  

I t  h a s  b e e n  s a i d  t h a t  " d u e  process u n l i k e  some lega l  r u l e s  

is  n o t  a t e c h n i c a l  c o n c e p t i o n  w i t h  a f i x e d  c o n t e n t  u n r e l a t e d  t o  

t i m e ,  p l a c e ,  a n d  c i r c u m s t a n c e s . "  A n t i - F a c i s t  C o m m i t t e e  v .  Mc- 

G r a t h ,  3 4 1  U.S. 1 2 3 ,  1 6 2 ,  7 1  S . C t .  6 2 4 ,  6 4 3  ( 1 9 5 1 ) .  ( F r a n k -  

f u r t e r ,  J . ,  c o n c u r r i n g ) .  W h i l e  d u e  process is a f l e x i b l e  doc- 

t r i n e ,  c e r t a i n  types  of p o l i c e  a c t i o n  m a n i f e s t  a d i s r e g a r d  f o r  

f u n d a m e n t a l  f a i r n e s s .  To p r e v e n t  improper a n d  u n w a r r a n t e d  police 

s o l i c i t a t i o n  of crime, t h e r e  i s  a n e e d  f o r  c o u r t s  t o  r e c o g n i z e  

a n d  t o  u p h o l d  p r i n c i p l e s  of d u e  process.  J u d g e  C o k e r  i n  Mont- 

qomery ,  s u p r a ,  J u d g e  T y s o n  i n  McPhau l ,  s u p r a ,  a n d  J u d g e  F u t c h  i n  

t h e  i n s t a n t  case h a v e  a l ready d o n e  so. T h i s  is  a case t h a t  s u r e l y  

d e m a n d s  t h e  a p p l i c a t i o n  of t h e s e  p r i n c i p l e s .  B a s e d  u p o n  t h e  d u e  

process  p r o v i s i o n s  of  A r t i c l e  I ,  S e c t i o n  9 of t h e  F l o r i d a  

C o n s t i t u t i o n  a n d  t h e  F o u r t e e n t h  Amendment  t o  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n  t h e  m i s c o n d u c t  of t h e  pol ice  o f f i c e r s  v i o l a t e d  t h e  

c o n s t i t u t i o n a l  d u e  process  r i g h t  of P e t i t i o n e r  B r o w n  who was 

c h a r g e d  w i t h  p u r c h a s i n g  c o c a i n e  from a n  u n d e r c o v e r  pol ice o f f i c e r  

w i t h i n  1 0 0 0  f e e t  of a s c h o o l .  T h e r e f o r e  t h e  t r i a l  court i n  t h e  

c o n t e x t  of t h e  i n s t a n t  case d i d  n o t  e r r  i n  g r a n t i n g  P e t i t i o n e r  

B r o w n ' s  m o t i o n  t o  d i s m i s s  t h e  i n f o r m a t i o n  o n  t h e  b a s i s  of t h e  

d u e  process d e f e n s e .  The d e c i s i o n  of t h e  F o u r t h  D i s t r i c t  C o u r t  
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of Appeal should be reversed and t h i s  cause remanded t o  the  t r i a l  

cour t  f o r  t r i a l  on t h e  reduced charge of a s i m p l e  p o s s e s s i o n  of  

cocaine. 
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CONCLUSION 

B a s e d  o n  t h e  a r g u m e n t s  c o n t a i n e d  h e r e i n  P e t i t i o n e r s  respect- 

f u l l y  r e q u e s t  t h i s  X o n o r a b l e  C o u r t  t o  reverse t h e  d e c i s i o n  of t h e  

F o u r t h  D i s t r i c t  C o u r t  of Appeal a n d  declare  S e c t i o n  8 9 3 . 1 3 ( 1 ) ( e )  

u n c o n s t i t u t i o n a l .  
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