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PREFACE' 

R e f e r e n c e s  t o  record p a g e s  w i l l - b e  shown by "R." f o l l o w e d  by 

t h e  r e c o r d  p a g e  number,  e . g .  "R. 31." R e f e r e n c e s  t o  e x h i b i t s  

a d m i t t e d  i n  e v i d e n c e  a t  t h e  l i a b i l i t y  and damages  t r i a l s  w i l l  b e  

shown by an  a b b r e v i a t i o n  of t h e  s u b j e c t  t r i a l  (L. = L i a b i l i t y ,  D.  

= Damages) ,  f o l l o w e d  by an  a b b r e v i a t i o n  of t h e  e x h i b i t ' s  s p o n s o r  

( P l .  = P l a i n t i f f ,  Def .  = D e f e n d a n t s ) .  These  w i l l  be  f o l l o w e d  by 

"EX.  # I 1  and  'lp. # I 1  where  appropriate .  C i t a t i o n s  t o  t r a n s c r i p t s  

w i l l  be  c i t e d  "LT: p.#",  for  t h e  l i a b i l i t y  t r i a l ,  "DT: p.#" f o r  

t h e  damages  t r i a l ,  and "PTC: p.#" for t h e  p r e- t r i a l  c o n f e r e n c e .  

STATEMENT OF THE CASE 

Cross-Appellees ( " S t a t e " )  a d o p t  t h e  S t a t e m e n t  o f  t h e  Case as  

s e t  f o r t h  i n  i ts  I n i t i a l  Brief i n  t h e  main  appeal. The S t a t e  

d i s a g r e e s  w i t h  t h e  S t a t e m e n t  of t h e  Case s u b m i t t e d  i n  Cross- 

A p p e l l a n t ' s  ( " P o l k " )  I n i t i a l  B r i e f  on  Cross-Appeal ( " B r i e f " )  on 

t h e  f o l l o w i n g  specif ic  g r o u n d s :  

1. On p a g e  2 ,  P o l k  e r r o n e o u s l y  s t a t e s  t h a t  t h e  damages  

t r i a l  took place on  May 31- June 2, 1988.  The t r i a l  took place o n  

May 24-25, 1988.  [R.  1-3631. S i m i l a r l y ,  P o l k  s t a t e s  t h a t  t h e  

j u r y  r e a c h e d  a v e r d i c t  on  J u n e  2 ,  1988 .  [ B r i e f ,  p .21.  The j u r y  

r e a c h e d  i ts  v e r d i c t  o n  May 25,  1988 .  [DT: 3601. 

2. Also on p. 2,  P o l k  a s se r t s  " [ a l f t e r  C r o s s- A p p e l l a n t  

p r e s e n t e d  h i s  case and  r e s t e d ,  Cross-Appellee, as d e f e n d a n t ,  

r e s t e d . "  P r i o r  t o  r e s t i n g  i ts  case, t h e  S t a t e  p r o f f e r e d  e v i d e n c e  

on t h e  v a l u e  o f  t h e  p l a n t s  i n  t h e  i n f e c t e d  n u r s e r y .  [DT: 271-721. 
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The c o u r t  had p r e v i o u s l y  r u l e d  t h a t  t h i s  v a l u e  t e s t i m o n y  would be  

e x c l u d e d .  [PTC: 18- 26] .  

3. C o n t r a r y  t o  P o l k ' s  a s s e r t i o n  [ B r i e f ,  p .21 ,  n e i t h e r  t h e  

m o t i o n  f o r  d i r e c t e d  v e r d i c t  o n  t h e  v a l u e  of t h e  m a t u r e  budded ,  

immature  budded ,  and  p o t t e d  t rees ,  n o r  t h e  j u d g e ' s  o r d e r  t h e r e o n ,  

made any  r e f e r e n c e  t o  t h e  "mean v a l u e  of t h e  t rees."  [DT: 293- 

3041.  P o l k ' s  m o t i o n  f o r  d i r e c t e d  v e r d i c t  was b a s e d  on  t h e  

a s s e r t i o n  t h a t  t h e  S t a t e  had n o t  i n t r o d u c e d  e v i d e n c e  o f  a 

s p e c i f i c  v a l u e  t o  r e b u t  a n  a s s e r t e d  p r e s u m p t i o n  t h a t  P o l k ' s  

e s t i m a t e d  v a l u e  of $4 .50  ( l e s s  some cos t s )  was correct.  I d .  I n  

r e s p o n s e  t o  t h i s  m o t i o n ,  t h e  S t a t e  e x t e n s i v e l y  a r g u e d  it d i d  n o t  

have  to  p r e s e n t  e v i d e n c e  o f  a n y  p a r t i c u l a r  pr ice  t o  r e b u t  Polk's 

f i g u r e .  I d .  A r a n g e  o f  v a l u e s  from $3.00-6.00 was i n  e v i d e n c e  

which  t h e  j u r y  s h o u l d  have  b e e n  allowed t o  c o n s i d e r .  I d .  

- 

- 
- 

4. F i n a l l y ,  P o l k  a s se r t s  t h a t  t h e  j u r y ' s  v e r d i c t  was i n  t h e  

sum o f  $1 ,045 ,834 .00 .  [ B r i e f ,  p .21.  More a c c u r a t e l y  s t a t e d ,  t h e  

j u r y ' s  v e r d i c t  had two par t s :  $441 ,731 .00  for t h e  v a l u e  o f  t h e  

l i n e r s  and  $604 ,103 .00  f o r  loss  of p r o d u c t i o n .  [DT: 3601.  

T o g e t h e r ,  t h e s e  f i g u r e s  t o t a l  $1 ,045 ,834 .00 .  
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STATEMENT OF THE FACTS 

The S t a t e  a d o p t s  t h e  S t a t e m e n t  of t h e  F a c t s  s e t  f o r t h  i n  i t s  

I n i t i a l  B r i e f  i n  t h e  main appeal. A d d i t i o n a l l y ,  t h e  S t a t e  

d i s a g r e e s  w i t h  t h e  S t a t e m e n t  o f  t h e  F a c t s  s e t  f o r t h  i n  P o l k ' s  

I n i t i a l  B r i e f  on Cross-Appeal o n  t h e  f o l l o w i n g  s p e c i f i c  g r o u n d s :  

1. C o n t r a r y  t o  P o l k ' s  a s s e r t i o n  t h a t  " there  was no  

i n d i c a t i o n  t h a t  t h e  b a l a n c e  o f  o v e r  510,000 t r ee s  were i n f e c t e d "  

[ B r i e f ,  p . 3 1 ,  a l l  o f  t h e  a v a i l a b l e  s c i e n t i f i c  e v i d e n c e  i n d i c a t e d  

t h a t  o t h e r  t r e e s  i n  t h e  n u r s e r y  were p r o b a b l y  i n f e c t e d .  [LT: 

1 4 8 ,  209,  557,  7211. I t  was u n c o n t r o v e r t e d  t h a t  t r e e s  c o u l d  be 

i n f e c t e d  and s t i l l  n o t  e x h i b i t  p h y s i c a l  s i g n s  o f  d i s e a s e  for a t  

l e a s t  o n e  year.  [LT: 300,  624-6251. I t  was a l so  u n c o n t r o v e r t e d  

t h a t  it was impossible to  i n s p e c t  e v e r y  t r ee  so t h o r o u g h l y  as t o  

g u a r a n t e e  e v e r y  t r ee  w i t h  symptoms had been  located. [LT: 1 4 8 ,  

557 , 7211. 

2. To c l a r i f y  t h e  r u l e s  u n d e r  which  t h e  S t a t e  a c t e d ,  a l l  o f  

P o l k ' s  t rees  were d e s t r o y e d  i n  Sep t ember ,  1985 ,  p u r s u a n t  t o  

Emergency R u l e  5B-49, F.A.C. [LT: 428-4301; [L P1. E x s .  3, 

4 ,  51. I n  December, 1985 ,  new r u l e s  were a d o p t e d  ( c a l l e d  " R i s k  

A s s e s s m e n t " )  which  m o d i f i e d  t r e a t m e n t  p r o c e d u r e s  i n  a c c o r d a n c e  

w i t h  t h e  newly  a v a i l a b l e  s c i e n t i f i c  e v i d e n c e .  [L P1. Ex. 91; 

[LT: 4981, Prior  t o  t h i s  t i m e ,  t h e  new s c i e n t i f i c  e v i d e n c e  

w a s n ' t  g e n e r a l l y  a c c e p t e d  by s c i e n t i s t s  a s  s u f f i c i e n t  t o  w a r r a n t  

c h a n g i n g  t h e  e r a d i c a t i o n  me thods .  [LT: 622,  643,  6541. Under 

R i s k  A s s e s s m e n t ,  e a c h  n u r s e r y  was i n d e p e n d e n t l y  a s s e s s e d  t o  

d e t e r m i n e  t h e  a c t i o n  n e c e s s a r y  t o  c o n t r o l  t h e  disease.  [LT: 1 3 6 ,  

326-3271. 
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3 .  P o l k  asserts  t h a t  t h e  t r i a l  j u d g e  made a f a c t u a l  f i n d i n g  

t h a t  t rees  w i t h i n  1 2 5  f e e t  o f  known d i s e a s e d  t rees  had n o  

v a l u e .  [ B r i e f ,  p. 41.  What t h e  c o u r t  f o u n d ,  however ,  was t h a t  

t h e  b u r n i n g  - a l l  of P o l k ' s  n u r s e r y  p l a n t s  was a r b i t r a r y  and  

c a p r i c i o u s .  [R .  3221.  However,  b e c a u s e  t h e  s c i e n t i f i c  e v i d e n c e  

s u p p o r t e d  t h e  d e s t r u c t i o n  of t r e e s  w i t h i n  1 2 5  f e e t  o f  known 

d i s e a s e d  t r ees ,  t h o s e  t r ees  were p r o p e r l y  d e s t r o y e d .  [PTC: 

161 .  The v a l u e  of t h o s e  t r ee s  was t h e n  a matter of l a w .  

SUMMARY OF ARGUMENT 

A l l  of P o l k ' s  a r g u m e n t s  i n  i t s  I n i t i a l  B r i e f  are p r e d i c a t e d  

on t h e  n o t i o n  t h a t  t h e  t r i a l  c o u r t  d e t e r m i n e d  t h a t  d e s t r u c t i o n  of 

t rees  w i t h i n  a 1 2 5  foot  r a d i u s  amounted t o  a t a k i n g .  

of t h e  l i a b i l i t y  t r i a l ,  t h e  c o u r t  f o u n d  t h a t  t h e  a p p l i c a t i o n  of 

t h e  Emergency R u l e  t o  P o l k ' s  n u r s e r y  was a r b i t r a r y  and  c a p r i c i o u s  

b e c a u s e  it went  beyond t h e  a c t i o n s  a c t u a l l y  n e c e s s a r y  t o  d e a l  

w i t h  t h e  d i s e a s e .  [R.  3221; [LT: 4321. P o l k  a d m i t s  [ B r i e f ,  p. 

31, t h a t  t h e  R i s k  A s s e s s m e n t  R u l e s ,  a d o p t e d  s u b s e q u e n t  t o  t h e  

d e s t r u c t i o n  of a l l  of P o l k ' s  t rees ,  were r e a s o n a b l e ,  s u p p o r t e d  by 

s c i e n t i f i c  e v i d e n c e  and " conformed  t o  t h e  a c t u a l  l e v e l  of t h r e a t  

posed  . . ." [R.  324-251; [PTC: 161. The me thods  o f  c l a s s i f y i n g  

and  t r e a t i n g  t h e  d i s e a s e  t h r o u g h  R i s k  A s s e s s m e n t  were t h u s  

appropriate .  The s c i e n t i f i c  e v i d e n c e ,  h e l d  t h e  c o u r t ,  showed it 

was n e c e s s a r y  t o  d e s t r o y  a l l  p l a n t s  w i t h i n  1 2 5  f e e t  o f  t h e  known 

d i s e a s e d  p l a n t s .  [PTC: 1 6 1 .  

A t  t h e  end  
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The c o u r t ' s  f i n d i n g ,  as  a matter o f  law, t h a t  t h o s e  t rees  

have  no v a l u e  i s  c o n s i s t e n t  w i t h  t h e  law i n  t h i s  s t a t e ,  and  

e l s e w h e r e ,  t h a t  d i s e a s e d  f o o d ,  a n i m a l s ,  or p l a n t s  are v a l u e l e s s .  

S t a t e  P l a n t  Board v. Smi th ,  1 0 1  So.2d 401 ,  407 ( F l a .  1959)  

( " S m i t h " ) .  

C o m p l a i n t  [ R .  581 and f a i l e d  t o  o b j e c t  when t h e  c o u r t  r e a d d r e s s e d  

t h e  v e r y  p o r t i o n  of t h e  j udgmen t  a b o u t  which  P o l k  now c o m p l a i n s .  

[PTC: 14- 16] .  

h a s  t h u s  been  wa ived .  

Moreove r ,  P o l k  e x p r e s s l y  conceded  t h i s  p o i n t  i n  t h e  

Any a rgumen t  t h a t  t h e  c o u r t ' s  judgment  is i n  er ror  

ARGUMENT 

I .  
THE TREES DESTROYED WITHIN THE 125 FOOT 

INFECTION ZONE WERE NOT COMPENSABLE. 

P o l k  a r g u e s  t h a t  t h e  c o u r t  f ound  t h e  d e s t r u c t i o n  o f  a l l  o f  

h i s  n u r s e r y  p l a n t s  was a t a k i n g  and  t h a t  t h e  c o u r t  t h e n  e r r e d  by 

d e c l a r i n g  t h a t  c e r t a i n  of t h e  d e s t r o y e d  p l a n t s  had no  v a l u e .  I t  

is  clear however ,  upon c o n s i d e r a t i o n  of t h e  p l e a d i n g s ,  t h e  

a r g u m e n t s  o f  c o u n s e l ,  t h e  e v i d e n c e  p r e s e n t e d ,  and  t h e  s t a t e m e n t s  

of t h e  t r i a l  c o u r t ,  t h a t  t h e  t r i a l  c o u r t  f ound  t h e  f o l l o w i n g :  1) 

t h e  a p p l i c a t i o n  o f  t h e  Emergency R u l e  t o  P o l k ' s  n u r s e r y  was 

a r b i t r a r y  and c a p r i c i o u s  b e c a u s e  t h e  d e s t r u c t i o n  of a l l  of t h e  

p l a n t s  was n o t  c o n s i s t e n t  w i t h  t h e  s c i e n t i f i c  e v i d e n c e  r e a s o n a b l y  

- 

a v a i l a b l e  a t  t h e  t i m e ;  2)  t h e  s c i e n t i f i c  e v i d e n c e  which  s h o u l d  

have  b e e n  r e l i e d  o n  was t h a t  u s e d  t o  s u p p o r t  t h e  r u l e  amendments 

( " R i s k  A s s e s s m e n t " )  a d o p t e d  j u s t  a few months  s u b s e q u e n t  t o  t h e  



I 
I 
I 

burning of all of Polk's nursery stock; 3) Risk Assessment was 

reasonable and based on the available scientific evidence; 4 )  

Risk Assessment would have required the destruction of plants 

within 125 feet of the known diseased plants; 5) the destruction 

of the plants within that zone was reasonable, is supported by 

current scientific evidence and did not constitute a taking; 

therefore, 6) no compensation is required. Though the court's 

findings in this regard are less than clearly articulated, they 

are supported by competent substantial evidence in the record and 

should be affirmed. 

In determining whether destruction of property by the 

government amounts to a taking, the court looks to, among other 

things, the necessity for the destruction.' AS explained in 

Corneal v. State Plant Board, 195 So.2d 1, 4 (Fla. 1957) 

("Corneal"), 

[tlhe absolute destruction of property is an extreme 
exercise of the police power and is justified only within 
the narrowest limits of actual necessity unless the State 
chooses to pay compensation. 

"Limits of actual necessity" appears to require the state to use 

only those procedures mandated by the available scientific 

evidence. Id. This conclusion is supported by numerous 

decisions wherein courts have analyzed the scientific information 
- 

available at the time of destruction to determine the need for 

destruction of property. Campoarnor v. State Livestock Sanitary 

Board, 136 Fla. 456, 182 SO. 277, 279-80 (Fla. 1938) ("Campoarnor"); 

1 
lack of necessity for destruction of the plants. 

Indeed, Polk's entire case was predicated on the asserted 
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Miller v .  Schoene ,  276 U . S .  272,  48 S .Ct .  246,  72 L.Ed.2d 568 

( 1 9 2 8 ) ( " M i l l e r " ) ;  Conner  v. C a r l t o n , - - 2 2 3  So.2d 324 ( F l a .  1 9 6 9 ) .  

When t h e  d i s p u t e  is merely o v e r  a c h o i c e  o f  d i f f e r e n t  

methods  o f  e x e r c i s i n g  t h e  police power t o  a b a t e  a p u b l i c  harm, 

t h e  c o u r t s  are l o a t h e  t o  s u b s t i t u t e  t h e i r  judgment  f o r  t h a t  o f  

t h e  s t a t e .  Hadachek v. S e b a s t i a n ,  239 U . S .  394,  4 1 3 ,  36 S.Ct .  

1 4 3 ,  60 L.Ed. 348 ( 1 9 1 5 ) ( c o u r t  r e j e c t e d  t h e  a rgumen t  t h a t  

s o m e t h i n g  less  t h a n  p r o h i b i t i o n  would have  s u f f i c e d ) ;  Campoamor, 

1 8 2  So. a t  277,  279-80 (da i ryman  a r g u e d  t h a t  Board s h o u l d  have  

q u a r a n t i n e d  i n s t e a d  o f  s l a u g h t e r e d  i h f e c t e d  cows; c o u r t  rejected 

t h i s  a rgumen t  b e c a u s e  t h e  d e t e c t i o n  and t r e a t m e n t  m e t h o d s  u sed  

were t h o s e  g e n e r a l l y  employed and  a c c e p t e d  a t  t h e  t i m e ) ;  

L o u i s i a n a  S t a t e  Board  o f  A g r i c u l t u r e  and I m m i g r a t i o n  v. Tanzmann, 

1 4 0  La .  756,  73  So. 854,  857 (La .  1 9 1 7 )  ("Tanzmann") ( c o u r t  

r e j e c t e d  a rgumen t  t h a t  gove rnmen t  s h o u l d  have  c o n t r o l l e d  o u t b r e a k  

of c i t r u s  c a n k e r  by means o t h e r  t h a n  b u r n i n g ) .  

s c i e n t i f i c  e v i d e n c e  a v a i l a b l e  a t  t h e  t i m e  o f  t h e  d e s t r u c t i o n  

However, i f  t h e  

i n d i c a t e d  s o m e t h i n g  less  t h a n  d e s t r u c t i o n  was a l l  t h a t  was 

n e c e s s a r y ,  t h e  c o u r t s  have  sometimes found  a t a k i n g .  I n  C o r n e a l  

and S m i t h ,  t h e  c o u r t  found  t h e r e  had been  a t a k i n g  b e c a u s e ,  a t  

t h e  t i m e  t h e  c i t r u s  t rees  were d e s t r o y e d ,  it was known t h a t  

bu r rowing  nema todes  move s l o w l y  and  c o u l d  b e  s t o p p e d  by l e s s  

s e v e r e  means t h a n  immed ia t e  d e s t r u c t i o n  o f  a l l  c i t r u s  t rees .  

C o r n e a l ,  9 5  So.2d a t  5; S m i t h ,  1 1 0  So.2d a t  403. Moreover ,  t h e  

d i s e a s e  c a u s e d  by b u r r o w i n g  n e m a t o d e s  ( s p r e a d i n g  d e c l i n e )  had 

been  p r e s e n t  for  o v e r  t h i r t y  yea r s  w i t h o u t  s i g n i f i c a n t  e f f e c t .  
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I d .  T h e r e  was n o  e v i d e n c e  i n  t h e  record t h a t  a l l  t h e  t r ees  - 
needed  to  be  d e s t r o y e d .  Id .  - 

S i m i l a r l y ,  i n  Dep't o f  A g r i c u l t u r e  v. M i d- F l o r i d a  Growers, 

521 So.2d 101, 104 (F l a .  1988) ( " M i d- F l o r i d a" )  t h e  p i v o t a l  factor  

b o t h  i n  t h e  t r i a l  c o u r t  and o n  appeal was t h e  f a c t  t h a t  no  

i n f e s t a t i o n  had b e e n  found  i n  t h e  s u b j e c t  n u r s e r y .  

f a c t o r ,  t h e  t r i a l  c o u r t  came to  t h e  l e g a l  c o n c l u s i o n  t h a t  there  

was no  c a n k e r  i n  t h e  n u r s e r y  and  t h a t  t h e  s t a t e  had f a i l e d  t o  

Based on t h i s  

r e a s o n a b l y  a s c e r t a i n  t h e  p r e s e n c e  o f  i n f e c t i o n  or d isease .  Mid- 

F l o r i d a ,  521 So.2d a t  102. B e c a u s e  t he re  was no  s c i e n t i f i c  

e v i d e n c e  t o  show d e s t r u c t i o n  of t h e  t rees  was n e c e s s a r y ,  t h e  

t rees  were presumed t o  be h e a l t h y  and c o m p e n s a t i o n  was r e q u i r e d  

when t h e y  were des t royed .  I d .  - 
The f a c t s  of t h e  i n s t a n t  case are  q u i t e  t h e  c o n t r a r y .  T h e  

e v i d e n c e  shows, and  t h e  c o u r t  f o u n d ,  t h a t  t h e  a v a i l a b l e  

s c i e n t i f i c  e v i d e n c e  s u p p o r t e d ,  a t  minimum, t h e  d e s t r u c t i o n  of a l l  

t r ee s  w i t h i n  a 125 foot  r a d i u s  o f  t rees  a c t u a l l y  e x h i b i t i n g  t h e  

d i s e a s e .  [LT: 136, 209-10, 213, 218, 232-234, 303, 306, 372-73, 

622-23, 6431. 

and accepted by t h e  c o u r t  below, was t h a t  t h e  d e s t r u c t i o n  of a l l  

t h e  p l a n t s  i n  t h e  n u r s e r y  was n o t  n e c e s s a r y  g i v e n  t h e  r e a s o n a b l y  

a v a i l a b l e  s c i e n t i f i c  e v i d e n c e .  [R .  316-3251; [LT: 7501. I n  

s u p p o r t  of t h i s  a r g u m e n t ,  P o l k  d e m o n s t r a t e d  t h a t  j u s t  t h ree  

months  a f t e r  a l l  t h e  p l a n t s  i n  t h e  n u r s e r y  were b u r n e d ,  new r u l e s  

were a d o p t e d  u n d e r  which  n o t  a l l  o f  t h e  p l a n t s  would have  b e e n  

bu rned .  [R.  332-333, 567-5681; [L P1. Ex 91 [LT: 7391; [See 

The  e v i d e n c e  p r e s e n t e d  a t  t r i a l ,  a s  a r g u e d  by P o l k  
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also, Brief, p.31. The new rules, referred to as Risk 

Assessment, modified the procedures used to deal with the nursery 

strain on the basis of the newly available scientific evidence. 

[R. 643, 6541. Put simply, the question posed by the trial court 

was: was the scientific information which justified the Risk 

Assessment modifications (including destruction within a 125 foot 

zone) reasonably available prior to the burning of all of Polk's 

trees yet ignored by the State? [R. 316-3251. 

At the conclusion of the trial, the court answered this 

question affirmatively. The court determined that the State had 

ignored the available scientific evidence and needlessly burned 

all of Polk's nursery. On this basis the court found that as 

applied to Polk's nursery, the Emergency Rules were arbitrary and 

capricious, failed to promote the public health, safety and 

welfare, and didn't prevent a public harm. [R. 3223. Finally, 

the court found, had the State heeded the newly available 

scientific evidence, it could have taken the actions ultimately 

available under Risk Assessment. [R. 3251; [PTC: 14-16]. Thus, 

everything within 125 feet of the known diseased trees would have 

been properly destroyed. Id. 

- - 

- 
There was argument at the Pre-trial Conference preceeding 

the damages trial over the proper application of the court's 

ruling on the 125 foot zone. Polk stated that if the court's 

ruling was as to all trees within 125 feet of the known diseased 

plants, he would stipulate to 28,000 trees. The State, however, 

argued that the correct application included all plants within 

9 
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1 2 5  feet of the block  in which the known diseased plants were 

found.* The court clarified its ruling, emphasizing that it was 

the trier of fact and found that, in light of "today's knowledge" 

the necessary burning or eradication would be 1 2 5  feet from the 

known diseased trees. [PTC: 161. 

Applying the analysis of Corneal, Smith, and other cases, 

to the facts of the instant case, it is clear that the available 

scientific evidence supported, at minimum, destruction by burning 

of all plants within 1 2 5  feet of the known diseased plants. Such 

action was "reasonably necessary to meet the situation" and did 

not constitute a taking. Campoamor, 1 8 2 , S o .  at 280. In short, 

the court found that the available scientific evidence showed 

that those plants inside the 1 2 5  foot zone needed to be 

destroyed, whereas those plants outside the 1 2 5  foot zone could 

be presumed healthy. Indeed, as Polk admits, the Risk Assessment 

modifications 

[clonformed the use of quarantine and burning at any given 
nursery to the actual level of threat posed by the type of 
Xanthomonas bacteria found there. 

[Brief, p. 31. Under Risk Assessment then, destruction of all 

trees within 1 2 5  feet of the known diseased trees conformed to 

the "actual level of threat" posed by the infection; it was 

necessary. 

To illustrate the distinction, attac..ed as Appenc ix A is a 
map of Polk Nursery, admitted into evidence at the Liability 
Trial as Plaintiff's Exhibit 7. Polk's argument is represented 
by the red line and the State's argument is represented by the 
blue line. 
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I n  Graham v.  E s t u a r y  Proper t ies ,  399 So.2d 1374 ,  1 3 8 1  ( F l a .  

1 9 8 1 )  ("Graham") t h e  c o u r t  h e l d  t h a t  p r e v e n t i o n  o f  

t h e  d e s t r u c t i o n  o f  a mangrove f o r e s t  was n e c e s s a r y  to  
a v o i d  u n r e a s o n a b l e  p o l l u t i o n  o f  t h e  waters t h e r e b y  c a u s i n g  
a t t e n d a n t  harm t o  t h e  p u b l i c ,  t h e  e x e r c i s e  o f  pol ice  power 
would be r e a s o n a b l e .  

S i m i l a r l y ,  i n  t h e  i n s t a n t  case, t h e  s c i e n t i f i c  e v i d e n c e  c l e a r l y  

e s t a b l i s h e d ,  and  P o l k  a d m i t t e d ,  t h a t  t h e  r e q u i r e m e n t s  u n d e r  R i s k  

Asse s smen t  (and t h u s ,  t h e  b u r n i n g  of a l l  p l a n t s  w i t h i n  1 2 5  f e e t  

o f  t h e  known d i s e a s e d  p l a n t s )  con fo rmed  t o  t h e  a c t u a l  l e v e l  o f  

t h r e a t ,  i . e . ,  p u b l i c  harm, and were t h u s  n e c e s s a r y  and r e a s o n a b l e  

i n  d e a l i n g  w i t h  t h i s  d i s e a s e .  Under t h e  Graham a n a l y s i s ,  t h e  

d e s t r u c t i o n  o f  t h e s e  u n h e a l t h y  p l a n t s  d o e s  n o t  c o n s t i t u t e  a 

t a k i n g .  

I t  h a s  been  repeatedly h e l d  by t h e  c o u r t s  o f  t h i s  s t a t e ,  and 

e l s e w h e r e ,  t h a t  t h e  d e s t r u c t i o n  of d i s e a s e d  or i n f e c t e d  p l a n t s  or 

a n i m a l s ,  i n c l u d i n g  those i n  t h e  i n f e c t i o n  zone  a r o u n d  t h e  known 

d i s e a s e d  p l a n t s ,  d o e s  n o t  c o n s t i t u t e  a t a k i n g .  M i d- F l o r i d a ,  521  

So.2d a t  1 0 4 ;  S m i t h  1 1 0  So.2d a t  405; C o r n e a l  9 5  So.2d a t  4; 

Campoamor 1 8 2  So. a t  279-80; Mi l le r ,  276 U.S. a t  278-79; 

Tanzmann, 73 So. a t  857 ( c i t r u s  t r ees  w i t h  c i t r u s  c a n k e r ) ;  Durand 

v. Dyson,  271 I l l .  382,  111 N.E. 1 4 3  (1916)  ( c a t t l e  e x p o s e d  t o  

hoof  and mouth d i s e a s e ) ;  B a l c h  v .  G lenn  85  Kan. 735,  1 1 9  P. 67 

( 1 9 1 1 ) (  e n t i r e  o r c h a r d  c o n t a i n i n g  t rees  i n f e c t e d  w i t h  San  Jose 

sca le ) ;  Bowman v.  V i r g i n i a  S t a t e  E n t o m o l o g i s t ,  1 2 8  Va .  351,  1 0 5  

S.E. 1 4 1  ( 1 9 2 0 ) ( r e d  c e d a r  t r ees  w i t h i n  o n e  m i l e  r a d i u s  of red 

c e d a r  trees i n f e c t e d  w i t h  c e d a r  r u s t  d e s t r o y e d  t o  p r e v e n t  

i n f e c t i o n  o f  n e a r b y  apple o r c h a r d s ) ;  Wallace v.  F e e h a n ,  206 I n d .  

11 
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522,  190  N.E. 438 ( 1 9 3 4 ) ( d e s t r u c t i o n  of e n t i r e  o a t  crop i n f e c t e d  

w i t h  Eu ropean  c o r n  borer) .  

I f  t h e r e  h a s  b e e n  no  t a k i n g ,  no  c o m p e n s a t i o n  is r e q u i r e d .  

The r e a s o n i n g  b e h i n d  t h e  c o n c l u s i o n  t h a t  t h e r e  i s  no  t a k i n g  

r e v o l v e s  a r o u n d  t h e  maxim "sic u t e r e  u t  a l i e n u m  non l a e d a s "  ( u s e  

you r  own property i n  s u c h  manner as  n o t  t o  i n j u r e  t h a t  of 

a n o t h e r ) .  S m i t h ,  1 1 0  So.2d a t  405.  P r o p e r t y  d e s t r o y e d  b e c a u s e  

o f  i t s  unwholesomeness  or i ts  t h r e a t  t o  t h e  p u b l i c  h a s  no  v a l u e .  

- I d .  a t  406-07; M i d- F l o r i d a ,  5 2 1  So.2d a t  1 0 4 .  The p r o p e r t y  is 

v a l u e l e s s  b e c a u s e  it is  n o t  h e a l t h y ;  it is a s o u r c e  o f  p u b l i c  

d a n g e r  and c a n n o t  be l a w f u l l y  u s e d .  - I d .  C o n t r a r y  t o  P o l k ' s  

a s s e r t i o n s ,  t h e  f a c t  t h a t  t h o s e  t r ees  have  no  v a l u e  is  

a t t r i b u t a b l e  t o  t h e  d i s e a s e  and  t h e  f a c t  t h a t  t h e  p l a n t s  c a n n o t  

be  u sed  w i t h o u t  i n j u r i n g  t h e  r i g h t s  o f  o t h e r s .  Mugler  v. Kansas  

1 2 3  U . S .  623,  665 ,  8 S.Ct .  273,  31 L.Ed. 205 ( 1 8 8 7 ) ;  K e y s t o n e  

B i t u m i n o u s  Coal A s s o c i a t i o n  v. D e B e n e d i c t i s ,  480 U.S .  , 1 0 7  

S .C t .  1232 ,  94 L.Ed.2d 472,  490 ( 1 9 8 7 ) .  

I n  t h e  i n s t a n t  case, h a v i n g  found  s c i e n t i f i c  s u p p o r t  f o r  

d e s t r u c t i o n  o f  t rees  w i t h i n  t h e  1 2 5  f o o t  perimeter as m i n i m a l l y  

n e c e s s a r y  to  p r e v e n t  p u b l i c  harm, t h e  c o u r t  c o n c l u d e d ,  as a 

matter of law, t h a t  t h o s e  p l a n t s  had  no  v a l u e .  I n d e e d ,  P o l k  

a d m i t t e d  t h a t  t r ees  w i t h i n  a r e a s o n a b l e  perimeter o f  t h e  known 

d i s e a s e d  t rees  had no  v a l u e  i n  t h e  F i r s t  Amended C o m p l a i n t :  

[ W l i t h  t h e  e x c e p t i o n  o f  t h e  few i n f e c t e d  t r ees  i n  a 
r e a s o n a b l e  perimeter a r o u n d  t h e  i n f e c t e d  t r e e s  t h e  
r e m a i n d e r  o f  t h e  n u r s e r y  s t o c k  a t  P o l k  had a f a i r  m a r k e t  
v a l u e .  . . 

[R. 581. 
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I n  i n v e r s e  c o n d e m n a t i o n  a c t i o n s ,  t h e  t r i a l  c o u r t ' s  

d e t e r m i n a t i o n  o f  l i a b i l i t y  is presumed correct;  i f  s u p p o r t e d  by 

c o m p e t e n t ,  s u b s t a n t i a l  e v i d e n c e ,  i t s  f i n d i n g s  w i l l  n o t  b e  

d i s t u r b e d  on appeal. M i d- F l o r i d a ,  521  So.2d a t  104 .  

A d d i t i o n a l l y ,  whe re ,  as h e r e ,  t h e  t r i a l  c o u r t ' s  l o g i c  or t h o u g h t  

processes are l e s s  t h a n  c l e a r l y  a r t i c u l a t e d ,  and  e v e n  when t h e  

t r i a l  c o u r t  h a s  g o t t e n  t h e  r i g h t  r e s u l t  t h r o u g h  t h e  wrong 

r e a s o n i n g ,  t h e  j udgmen t  e n t e r e d  s h o u l d  b e  u p h e l d .  S m i t h ,  1 1 0  

So.2d a t  405. T h e r e  is  c o m p e t e n t  s u b s t a n t i a l  e v i d e n c e  i n  t h e  

r e c o r d  t o  s u p p o r t  t h e  t r i a l  c o u r t ' s  j u d g e m e n t  t h a t  no  

c o m p e n s a t i o n  is r e q u i r e d  f o r  d e s t r u c t i o n  of 28 ,000  t r ees  i n  

P o l k ' s  i n f e c t e d  n u r s e r y .  T h i s  is e s p e c i a l l y  t r u e  when c o u p l e d  

w i t h  t h e  P o l k ' s  express acknowledgement  t h a t  p l a n t s  w i t h i n  a 

r e a s o n a b l e  perimeter o f  t h e  known d i s e a s e d  p l a n t s  had no  v a l u e .  

T h e r e f o r e ,  t h e  c o u r t ' s  e x c l u s i o n  o f  t h e  2 8 , 0 0 0  t r e e s  s t i p u l a t e d  

t o  be  w i t h i n  t h e  1 2 5  f o o t  zone  s h o u l d  b e  a f f i r m e d .  

11. 
POLK WAIVED ANY ARGUMENT THAT THE COURT 
ERRED IN EXCLUDING FROM COMPENSATION THE 

28,000 TREES WITHIN THE 125 FOOT INFECTION ZONE. 

A par ty  c a n n o t  c o m p l a i n  on  appeal o f  a judgment  e n t e r e d  i n  

a c c o r d a n c e  w i t h  t h e  t h e o r y  upon which  h e  t r i e d  t h e  case. Bould 

v. T o u c h e t t e ,  349 So.2d 1181, 1186  ( F l a .  1 9 7 7 ) .  Moreover ,  a 

p a r t y  c a n n o t  a s se r t  as  er ror  a c t i o n  by t h e  t r i a l  c o u r t  i n  which  

he  a c q u i e s c e d .  Karl  v .  David  R i t t e r ,  S p o r t s e r v i c e ,  I n c ,  1 6 4  

So.2d 23 (F la .  3d DCA 1 9 6 4 ) .  The C o m p l a i n t  i n  t h e  i n s t a n t  case 

made t h e  f o l l o w i n g  s t a t e m e n t  o f  f a c t :  

1 3  



[Wlith the exception of the few infected trees in a 
reasonable perimeter around the infected trees the 
remainder of the nursery stock at Polk had a fair market 
value. . . 

[Complaint, R. 581. The position of Polk throughout the 

liability trial, and that ultimately adopted by the trial court, 

is in accordance with this assertion. No evidence whatsoever was 

introduced to show that the Risk Assessment requirements were not 

correct. Polk's emphasis was that those very requirements should 

have been followed sooner and applied to his nursery. [R. 739, 

7491. As discussed previously (supra, p. lo), Polk has conceded 

the appropriateness of the Risk Assessment procedures, 

[Ulnder the terms of the amended rules, a program called 
"Risk Assessment" was adopted, which conformed the use of 
quarantine and burning at any given nursery to the actual 
level of threat posed by the type of Xanthomonas bacteria 
found there. 

[Brief, p. 31 (emphasis in original). Polk goes on to state that 

the expert testimony showed that under Risk Assessment, "either 

no burning of trees. . . or minimal burning close to the actual 
diseased trees. . . would have occurred." - Id. At the conclusion 

of the trial, the court agreed with Polk and held that trees 

within 125 feet of the known diseased trees were not healthy, 

were appropriately burned, and had no value. Polk cannot now 

complain that the trial court erred when that court's judgment is 

in accordance with Polk's case. Bould, 349 So.2d at 1186; Roe v. 

Henderson, 139 Fla. 386, 190 So. 618, 620 (Fla. 1939). 

Neither can Polk assert as error actions taken by the trial 

court to which he never objected. Karl, supra; Sundale ' 

Associates, LTD. v. Southeast Bank, N.A., 471 So,2d 100, 102 
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(Fla. 3d DCA 1985); Motor Club of America Insurance Company v. 

Landa, 388 So.2d 10 (Fla. 4th DCA 1980); American Mortgage 

Corporation v. Lord, 253 So.2d 922 (Fla. 2d DCA 1971). Polk 

never once objected to the court's liability judgment in spite of 

opportunities to do so. At the Pre-trial Conference for the 

damages portion of this bifurcated case, there was argument over 

what the court intended by the reference to the 125 foot 

perimeter. The relevant portions of the transcript of this 

discussion is attached hereto as Appendix B. Counsel for Polk 

stated 

[I]f the court's order specified that it was those actual 
diseased trees plus those trees within 125 foot perimeter 
around those diseased trees, then the parties have 
stipulated that number of trees within that area is 
28,000. If the court rules that his final judgment did 
not specify that, but instead according to the statement 
(sic) 125 foot perimeter around the entire block. . . the 
State probably wants to address it. 

[Appendix B, p.  11; [also found at PTC: 14-16]. 

The court clarified exactly its order, and the b-sis 

therefore, saying, 

[S]o when I determined this, in the order I was relying on 
my specific recollection of the testimony of very sundry 
(sic) witnesses in their definitions of what would have 
occurred in light of today's information. . . I had 
witnesses, I'm satisfied, who testified that in light of 
today's knowledge that the burning or eradication would be 
125 feet around the trees not around blocks. 

[Appendix B, p. 2-31. 

Counsel for the State expressly preserved its objection to 

the court's ruling on the 125 foot rule and stipulated to the 

number of trees subject to that ~bjection.~ Nowhere, did Polk 

object or indicate any disagreement with the court's ruling. 
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Having conceded that plants within a reasonable perimeter of 

the known diseased trees had no value and having acquiesced in 

the application of this theory in the court's liability judgment, 

Polk has waived any argument that that portion of the liability 

judgment is in error. Accordingly, the trial court's judgment 

that the plants within 125 feet of the known diseased plants were 

properly destroyed and had no value should be affirmed. 

CONCLUSION 

The State respectfully asserts that this court should affirm 

that portion of the liability judgment which holds that the 

28,000 trees, appropriately subject to destruction under the Risk 

Assessment rule, were without value. 

Respectfully submitted this day of November, 1988. 

ROBERT A BUTTERWORTH 
ATTORNEY GENERAL 

Be+erl$ S .  McLear 
Assistant Attorney General 
Special Projects Section 
Suite LL04, The Capitol 
Tallahassee, FL 32399-1050 
(904) 487-3852 

ATTORNEY FOR CROSS-APPELLEES 

The State still maintains that the 125 foot r le was not 
applied properly by the court. To the extent the court's order 
finds the scientific evidence supports, at minimum, destruction 
within 125 feet of known diseased plants, the State supports that 
finding and has so argued herein. 
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