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PREFACE 

R e f e r e n c e s  t o  r e c o r d  p a g e s  w i l l  be shown by "R."  f o l l o w e d  by 

t h e  r e c o r d  p a g e  number,  e . g .  "R.  31." R e f e r e n c e s  to  e x h i b i t s  

a d m i t t e d  i n  e v i d e n c e  a t  t h e  l i a b i l i t y  and  damages  t r i a l s  w i l l  be 

shown by a n  a b b r e v i a t i o n  o f  t h e  s u b j e c t  t r i a l  (L. = L i a b i l i t y ,  D .  

= Damages) ,  f o l l o w e d  by a n  a b b r e v i a t i o n  o f  t h e  e x h i b i t ' s  s p o n s o r  

( P l .  = P l a i n t i f f ,  Def .  = D e f e n d a n t s ) .  T h e s e  w i l l  be  f o l l o w e d  by 

"Ex. #'I a n d  I'p. #'I where  appropriate.  C i t a t i o n s  t o  t r a n s c r i p t s  

w i l l  be  c i t e d  "LT: p.#", f o r  t h e  l i a b i l i t y  t r i a l ,  "DT: p .#"  f o r  

t h e  damages  t r i a l ,  and "PTC: p.#" fo r  t h e  p r e- t r i a l  c o n f e r e n c e .  

STATEMENT OF THE CASE 

C r o s s- A p p e l l e e s  ( " S t a t e " )  a d o p t  t h e  S t a t e m e n t  o f  t h e  Case as 

s e t  f o r t h  i n  i ts I n i t i a l  B r i e f  i n  t h e  main  appeal .  The S t a t e  

d i s a g r e e s  w i t h  t h e  S t a t e m e n t  o f  t h e  Case s u b m i t t e d  i n  Cross- 

A p p e l l a n t ' s  ( " P o l k " )  I n i t i a l  B r i e f  o n  C r o s s- A p p e a l  ( " B r i e f " )  on 

t h e  f o l l o w i n g  s p e c i f i c  g r o u n d s :  

1. On p a g e  2 ,  P o l k  e r r o n e o u s l y  s t a t e s  t h a t  t h e  damages  

t r i a l  t o o k  place on May 31- June 2 ,  1988 .  The t r i a l  took place o n  

May 2 4- 2 5 ,  1988 .  [R. 1-3631.  S i m i l a r l y ,  P o l k  s t a t e s  t h a t  t h e  

j u r y  r e a c h e d  a v e r d i c t  on  J u n e  2 ,  1988.  [ B r i e f  , p . 2 1 .  The j u r y  

r e a c h e d  i t s  v e r d i c t  o n  May 2 5 ,  1988 .  [DT: 3601. 

2. A l s o  on  p. 2 ,  P o l k  a s s e r t s  " [ a l f t e r  C r o s s- A p p e l l a n t  

p r e s e n t e d  h i s  case and r e s t e d ,  C r o s s - A p K - l l e e ,  as  d e f e n d a n t ,  

r e s t e d . "  P r i o r  t o  r e s t i n g  i ts  case, t h e  S t a t e  p r o f f e r e d  e v i d e n c e  

o n  t h e  v a l u e  o f  t h e  p l a n t s  i n  t h e  i n f e c t e d  n u r s e r y .  [DT: 2 7 1- 7 2 1 .  

1 



4 .  F i n a l l y ,  P o l k  a sse r t s  t h a t  t h e  j u r y ' s  v e r d i c t  was i n  t h e  

sum o f  $1 ,045 ,834 .00 .  [ B r i e f ,  p . 2 1 .  More a c c u r a t e l y  s t a t e d ,  t h e  

j u r y ' s  v e r d i c t  had two p a r t s :  $441 ,731 .00  f o r  t h e  v a l u e  of t h e  

l i n e r s  and  $604 ,103 .00  f o r  loss o f  p r o d u c t i o n .  [DT: 3601.  

T o g e t h e r ,  t h e s e  f i g u r e s  t o t a l  $ 1 , 0 4 5 , 8 3 4 . 0 0 ,  

2 

The c o u r t  had p r e v i o u s l y  r u l e d  t h a t  t h i s  v a l u e  t e s t i m o n y  would be 

e x c l u d e d .  [PTC: 1 8- 2 6 ] .  

3. C o n t r a r y  t o  P o l k v s  a s s e r t i o n  [ B r i e f ,  p . 2 1 ,  n e i t h e r  t h e  

m o t i o n  f o r  d i r e c t e d  v e r d i c t  on  t h e  v a l u e  o f  t h e  mature budded,  

immature  budded ,  and  p o t t e d  t rees ,  n o r  t h e  j u d g e ' s  o r d e r  t h e r e o n ,  

made a n y  r e f e r e n c e  t o  t h e  "mean v a l u e  o f  t h e  t rees ."  [DT: 293- 

3041.  P o l k ' s  m o t i o n  f o r  d i r e c t e d  v e r d i c t  was b a s e d  o n  t h e  

a s s e r t i o n  t h a t  t h e  S t a t e  had n o t  i n t r o d u c e d  e v i d e n c e  o f  a 

s p e c i f i c  v a l u e  to  r e b u t  a n  a s s e r t e d  p r e s u m p t i o n  t h a t  Polk's 

e s t i m a t e d  v a l u e  of $4 .50  ( l e s s  some costs) was correct .  Id. I n  - 
r e s p o n s e  to  t h i s  m o t i o n ,  t h e  S t a t e  e x t e n s i v e l y  a r g u e d  it d i d  n o t  

h a v e  to  p r e s e n t  e v i d e n c e  of a n y  p a r t i c u l a r  p r i ce  t o  r e b u t  Polkls 

f i g u r e .  - I d .  A r a n g e  o f  v a l u e s  f r o m  $3.00- 6.00 was i n  e v i d e n c e  

which t h e  j u r y  s h o u l d  h a v e  b e e n  allowed t o  c o n s i d e r .  I d .  - 



I " 

STATEMENT OF THE FACTS 

The S t a t e  a d o p t s  t h e  S t a t e m e n t  o f  t h e  F a c t s  s e t  f o r t h  i n  i t s  

I n i t i a l  B r i e f  i n  t h e  main  a p p e a l .  A d d i t i o n a l l y ,  t h e  S t a t e  

d i s a g r e e s  w i t h  t h e  S t a t e m e n t  of t h e  F a c t s  se t  f o r t h  i n  Polk's 

I n i t i a l  B r i e f  on Cross-Appeal o n  t h e  f o l l o w i n g  s p e c i f i c  g r o u n d s :  

1. C o n t r a r y  to  P o l k ' s  a s s e r t i o n  t h a t  " t h e r e  was no  

i n d i c a t i o n  t h a t  t h e  b a l a n c e  of o v e r  510 ,000  t r e e s  were i n f e c t e d "  

[ B r i e f ,  p.31, a l l  of t h e  a v a i l a b l e  s c i e n t i f i c  e v i d e n c e  i n d i c a t e d  

t h a t  o t h e r  t r ees  i n  t h e  n u r s e r y  were p r o b a b l y  i n f e c t e d .  [LT: 

1 4 8 ,  209,  557,  7211.  I t  was u n c o n t r o v e r t e d  t h a t  t r ees  c o u l d  be  

i n f e c t e d  and s t i l l  n o t  e x h i b i t  p h y s i c a l  s i g n s  o f  d i s e a s e  f o r  a t  

l e a s t  o n e  y e a r .  [LT: 300 ,  624-6251. I t  was a l so  u n c o n t r o v e r t e d  

t h a t  it was impossible t o  i n s p e c t  e v e r y  t r e e  so t h o r o u g h l y  a s  t o  

g u a r a n t e e  e v e r y  t r ee  w i t h  symptoms had been  located.  [LT: 1 4 8 ,  

557,  7211. 

2. T o  c l a r i f y  t h e  r u l e s  u n d e r  which t h e  S t a t e  a c t e d ,  a l l  o f  

P o l k ' s  t rees  were d e s t r o y e d  i n  S e p t e m b e r ,  1985 ,  p u r s u a n t  t o  

Emergency R u l e  5B-49, F.A.C. [LT: 428-4301; [L P1. Exs .  3 ,  

4 ,  51. I n  December, 1 9 8 5 ,  new r u l e s  were a d o p t e d  ( c a l l e d  " R i s k  

A s s e s s m e n t " )  which m o d i f i e d  t r e a t m e n t  p r o c e d u r e s  i n  a c c o r d a n c e  

w i t h  t h e  newly a v a i l a b l e  s c i e n t i f i c  e v i d e n c e .  [ L  P1. Ex. 91;  

[LT:  4981. Pr ior  t o  t h i s  t ime,  t h e  new s c i e n t i f i c  e v i d e n c e  

w a s n ' t  g e n e r a l l y  a c c e p t e d  by s c i e n t i s t s  as  s u f f i c i e n t  t o  w a r r a n t  

c h a n g i n g  t h e  e r a d i c a t i o n  methods .  [LT: 6 2 2 ,  6 4 3 ,  6541.  Under 

R i s k  A s s e s s m e n t ,  e a c h  n u r s e r y  was i n d e p e n d e n t l y  a s s e s s e d  t o  

d e t e r m i n e  t h e  a c t i o n  n e c e s s a r y  to  c o n t r o l  t h e  d i s e a s e .  [LT:  1 3 6 ,  

326-3271. 
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3 .  P o l k  a s s e r t s  t h a t  t h e  t r i a l  j u d g e  made a f a c t u a l  f i n d i n g  

t h a t  t r e e s  w i t h i n  1 2 5  f e e t  o f  known d i s e a s e d  t r ees  had n o  

v a l u e .  [ B r i e f ,  p .  4 1 .  What t h e  c o u r t  f o u n d ,  however ,  was t h a t  

t h e  b u r n i n g  *of P o l k ' s  n u r s e r y  p l a n t s  was a r b i t r a r y  and  

capricious. [R.  3221.  However,  b e c a u s e  t h e  s c i e n t i f i c  e v i d e n c e  

s u p p o r t e d  t h e  d e s t r u c t i o n  o f  t rees  w i t h i n  1 2 5  f e e t  o f  known 

diseased t r ee s ,  t h o s e  t rees  were p r o p e r l y  d e s t r o y e d .  [PTC: 

161. The v a l u e  of those t r e e s  was t h e n  a matter of law. 

SUMMARY OF ARGUMENT 

All of P o l k ' s  a r g u m e n t s  i n  i t s  I n i t i a l  B r i e f  a re  predicated 

o n  t h e  n o t i o n  t h a t  t h e  t r i a l  c o u r t  d e t e r m i n e d  t h a t  d e s t r u c t i o n  of 

t r ee s  w i t h i n  a 1 2 5  foot  r a d i u s  amounted t o  a t a k i n g .  A t  the end 

of t h e  l i a b i l i t y  t r i a l ,  t h e  court  f o u n d  t h a t  t h e  a p p l i c a t i o n  of 

t h e  Emergency R u l e  t o  P o l k ' s  n u r s e r y  was a r b i t r a r y  and c a p r i c i o u s  

b e c a u s e  it went  beyond t h e  a c t i o n s  a c t u a l l y  n e c e s s a r y  t o  d e a l  

w i t h  t h e  disease. [R.  3221;  [LT: 4 3 2 1 .  P o l k  a d m i t s  [ B r i e f ,  p. 

31 ,  t h a t  t h e  R i s k  A s s e s s m e n t  R u l e s ,  adopted s u b s e q u e n t  t o  t h e  

d e s t r u c t i o n  o f  all of P o l k ' s  t r ees ,  were r e a s o n a b l e ,  s u p p o r t e d  byl 

s c i e n t i f i c  e v i d e n c e  and " conformed  t o  t h e  a c t u a l  l e v e l  of t h r e a t  

posed . . .'I [R.  324-251; [PTC: 1 6 1 .  T h e  methods of c l a s s i E y i n g  

and t r e a t i n g  t h e  d i s e a s e  t h r o u g h  R i s k  A s s e s s m e n t  were t h u s  

a p p r o p r i a t e .  T h e  s c i e n t i f i c  e v i d e n c e ,  h e l d  t h e  cour t ,  showed it 

was n e c e s s a r y  t o  d e s t r o y  all p l a n t s  w i t h i n  1 2 5  f e e t  of t h e  known 

diseased p l a n t s .  [PTC: 1 6 1 .  

4 
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The court's finding, as a matter of law, that those trees 

have no value is consistent with the law in this state, and 

elsewhere, that diseased food, animals, or plants are valueless. 

State Plant Board v. Smith, 101 So.2d 401, 407 (Fla. 1959) 

("Smith"). Moreover, Polk expressly conceded this point in the 

Complaint [R. 581 and failed to object when the court readdressed 

the very portion of the judgment about which Polk now complains. 

[PTC: 14-16]. Any argument that the court's judgment is in error 

has thus been waived. 

ARGUMENT 

I .  
THE TREES DESTROYED WITHIN THE 125 FOOT 

INFECTION ZONE WERE NOT COMPENSABLE. 

P o l k  argues that the court found the destruction of all of 

his nursery plants was a taking and that the court then erred by 

declaring that certain of the destroyed plants had no value. It 

is clear however, upon consideration of the pleadings, the 

arguments of counsel, the evidence presented, and the statements 

of the trial court, that the trial court found the following: 1) 

the application of the Emergency Rule to Polk's nursery was 

arbitrary and capricious because the destruction of - all of the 

plants was not consistent with the scientific evidence reasonably 

available at the time; 2) tne scientific evidence w: i c h  should 

have been relied on was that used to support the rule amendments 

("Risk Assessment") adopted just a few months subsequent to the 

5 



burning of all of Polk's nursery stock; 3 )  Risk Assessment was 

reasonable and based on the available scientific evidence; 4 )  

Risk Assessment would have required the destruction of plants 

within 1 2 5  feet of the known diseased plants; 5)  the destruction 

of the plants within that zone was reasonable, is supported by 

current scientific evidence and did not constitute a taking; 

therefore, 6) no compensation is required. Though the court's 

findings in this regard are less than clearly articulated, they 

are supported by competent substantial evidence in the record and 

should be affirmed. 

In determining whether destruction of property by the 

government amounts to a taking, the court looks to, among other 

things, the necessity for the destruction.' AS explained in 

Corneal v. State Plant Board, 1 9 5  So.2d 1, 4 (Fla. 1 9 5 7 )  

("Corneal") , 
[tlhe absolute destruction of property is an extreme 
exercise of the police power and is justified only within 
the narrowest limits of actual necessity unless the State 
chooses to pay compensation. 

"Limits of actual necessity" appears to require the state to use 

only those procedures mandated by the available scientific 

evidence. - Id. This conclusion is supported by numerous 

decisions wherein courts have analyzed the scientific information 

available at the time of destruction to determine the need for 

destruction of property. Campoamor v. State Livestock Sanitary 

Board, 136 F l a .  456, 1 8 2  So.  277, 279- 80 (Fla. 1 9 3 8 )  ("Campoamor"); 

Indeed, Polkls entire case was predicated on the asserted 1 
lack of necessity for destruction of the plants. 

b 



Miller v. Schoene, 276 U . S .  272, 48 S.Ct. 246, 72 L.Ed.2d 568 

(1928) ("Miller"); Conner v. Carlton, 223 So.2d 324 (Fla. 1969). 

When the dispute is merely over a choice of different 

methods of exercising the police power to abate a public harm, 

the courts are loathe to substitute their judgment for that of 

the state. Hadachek v. Sebastian, 239 U . S .  394, 413, 36 S.Ct. 

143, 60 L.Ed. 348 (1915) (court rejected the argument that 

something less than prohibition would have sufficed); Campoamor, 

182 So. at 277, 279-50 (dairyman argued that Board should have 

quarantined instead of slaughtered infected cows; court rejected 

this argument because the detection and treatment methods used 

were those generally employed and accepted at the time); 

Louisiana State Board of Agriculture and Immigration v. Tanzmann, 

140 La. 756, 73 So. 854, 857 (La. 1917) ("Tanzmann") (court 

rejected argument that government should have controlled outbreak 

of citrus canker by means other than burning). However, if the 

scientific evidence available at the time of the destruction 

indicated something less than destruction was all that was 

necessary, the courts have sometimes found a taking. In Corneal 

and Smith, the court found there had been a taking because, at 

the time the citrus trees were destroyed, it was known that 

burrowing nematodes move slowly and could be stopped by less 

severe means than immediate destruction of all citrus trees. 

Corneal, 15 So.2d at 5; Smith, 110 So.2d at 403. Moreover, the 

disease caused by burrowing nematodes (spreading decline) had 

been present for over thirty years without significant effect. 

7 



- Id.  

n e e d e d  to  b e  d e s t r o y e d .  - I d .  

T h e r e  was n o  e v i d e n c e  i n  t h e  record t h a t  a l l  t h e  t r ee s  

S i m i l a r l y ,  i n  Dep ' t  o f  A g r i c u l t u r e  v .  M i d- F l o r i d a  Growers, 

5 2 1  So.2d  1 0 1 ,  1 0 4  ( F l a .  1 9 8 8 )  ( " M i d- F l o r i d a " )  t h e  ; ? i v o t a l  f a c t o r  

b o t h  i n  t h e  t r i a l  c o u r t  a n d  o n  appeal  was t h e  f a c t  t h a t  n o  

i n f e s t a t i o n  had  b e e n  f o u n d  i n  t h e  s u b j e c t  n u r s e r y .  B a s e d  o n  t h i s  

f a c t o r ,  t h e  t r i a l  c o u r t  came to  t h e  l e g a l  c o n c l u s i o n  t h a t  t h e r e  

was no  c a n k e r  i n  t h e  n u r s e r y  a n d  t h a t  t h e  s t a t e  had  f a i l e d  t o  

r e a s o n a b l y  a s c e r t a i n  t h e  p r e s e n c e  of i n f e c t i o n  or d i s e a s e .  Mid- 

F l o r i d a ,  5 2 1  So.2d  a t  1 0 2 .  B e c a u s e  t h e r e  was n o  s c i e n t i f i c  

e v i d e n c e  t o  show d e s t r u c t i o n  of t h e  t rees  was n e c e s s a r y ,  t h e  

t r ees  were p r e s u m e d  t o  be h e a l t h y  a n d  c o m p e n s a t i o n  was r e q u i r e d  

when t h e y  were d e s t r o y e d .  - I d .  

The fac ts  o f  t h e  i n s t a n t  case are  q u i t e  t h e  c o n t r a r y .  The  

e v i d e n c e  s h o w s ,  a n d  t h e  c o u r t  f o u n d ,  t h a t  t h e  a v a i l a b l e  

s c i e n t i f i c  e v i d e n c e  s u p p o r t e d ,  a t  minimum, t h e  d e s t r u c t i o n  o f  a l l  

t r e e s  w i t h i n  a 1 2 5  f o o t  r a d i u s  o f  t r ees  a c t u a l l y  e x h i b i t i n g  t h e  

d i s e a s e .  [LT: 1 3 6 ,  209- 10,  213 ,  218,  232- 234,  3 0 3 ,  3 0 6 ,  372- 73,  

622- 23,  6431.  The e v i d e n c e  p r e s e n t e d  a t  t r i a l ,  a s  a r g u e d  by  Polk 

a n d  accepted by t h e  c o u r t  below, was t h a t  t h e  d e s t r u c t i o n  o f  a l l  

t h e  p l a n t s  i n  t h e  n u r s e r y  was n o t  n e c e s s a r y  g i v e n  t h e  r e a s o n a b l y  

a v a i l a b l e  s c i e n t i f i c  e v i d e n c e .  [R.  316- 3251 ; [LT: 7501.  I n  

s u p p o r t  of t h i s  a r g u m e n t ,  P o l k  d e m o n s t r a t e d  t h a t  j u s t  t h r e e  

m o n t h s  a f t e r  a l l  t h e  p l a n t s  i n  t h e  - ~ r s e r y  were b u r n e d ,  new r u l e s  

were a d o p t e d  u n d e r  wh ich  n o t  a l l  o f  t h e  p l a n t s  wou ld  h a v e  b e e n  

b u r n e d .  [R. 332- 333,  567- 5681;  [L P1. Ex 91 [LT:  7391;  [ S e e  
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a l s o ,  B r i e f ,  p.31. The new r u l e s ,  r e f e r r e d  t o  a s  R i s k  

A s s e s s m e n t ,  m o d i f i e d  t h e  p r o c e d u r e s  u s e d  t o  d e a l  w i t h  t h e  n u r s e r y  

s t r a i n  o n  t h e  b a s i s  of t h e  newly  a v a i l a b l e  s c i e n t i f i c  e v i d e n c e .  

[ R .  643,  6541. P u t  s i m p l y ,  t h e  q u e s t i o n  p o s e d  by t h e  t r i a l  c o u r t  

was: was t h e  s c i e n t i f i c  i n f o r m a t i o n  which  j u s t i f i e d  t h e  R i s k  

A s s e s s m e n t  m o d i f i c a t i o n s  ( i n c l u d i n g  d e s t r u c t i o n  w i t h i n  a 1 2 5  f o o t  

z o n e )  r e a s o n a b l y  a v a i l a b l e  pr ior  to  t h e  b u r n i n g  o f  a l l  o f  P o l k ' s  

t r ees  y e t  i g n o r e d  by t h e  S t a t e ?  [R. 316-3251. 

A t  t h e  c o n c l u s i o n  o f  t h e  t r i a l ,  t h e  c o u r t  a n s w e r e d  t h i s  

q u e s t i o n  a f f i r m a t i v e l y .  The c o u r t  d e t e r m i n e d  t h a t  t h e  S t a t e  had  

i g n o r e d  t h e  a v a i l a b l e  s c i e n t i f i c  e v i d e n c e  and n e e d l e s s l y  b u r n e d  

a l l  o f  P o l k ' s  n u r s e r y .  On t h i s  b a s i s  t h e  c o u r t  f o u n d  t h a t  a s  

a p p l i e d  t o  P o l k ' s  n u r s e r y ,  t h e  Emergency R u l e s  were a r b i t r a r y  and 

c a p r i c i o u s ,  f a i l e d  to  promote t h e  p u b l i c  h e a l t h ,  s a f e t y  and  

w e l f a r e ,  and d i d n ' t  p r e v e n t  a p u b l i c  harm. [R. 3221.  F i n a l l y ,  

t h e  c o u r t  f o u n d ,  had t h e  S t a t e  h e e d e d  t h e  newly  a v a i l a b l e  

s c i e n t i f i c  e v i d e n c e ,  i t  c o u l d  h a v e  t a k e n  t h e  a c t i o n s  u l t i m a t e l y  

a v a i l a b l e  u n d e r  R i s k  A s s e s s m e n t .  [ R .  3251;  [PTC: 1 4- 1 6 ] .  Thus ,  

e v e r y t h i n g  w i t h i n  1 2 5  f e e t  o f  t h e  known d i s e a s e d  t rees  would h a v e  

b e e n  p r o p e r l y  d e s t r o y e d .  - I d .  

- - 

T h e r e  was a r g u m e n t  a t  t h e  P r e- t r i a l  C o n f e r e n c e  p r e c e e d i n g  

t h e  damages t r i a l  o v e r  t h e  proper a p p l i c a t i o n  o f  t h e  c o u r t ' s  

r u l i n g  o n  t h e  1 2 5  f o o t  z o n e .  Polk s t a t e d  t h a t  i f  the c o u r t ' s  

r u l i n g  was as  t o  a l l  t r ees  w i t h i n  1 2 5  f e e t  o f  t h e  known d i s e a s c J  

p l a n t s ,  he  would s t i p u l a t e  t o  25 ,000  t r ees .  The S t a t e ,  however ,  

a r g u e d  t h a t  t h e  correc t  a p p l i c a t i o n  i n c l u d e d  a l l  p l a n t s  w i t h i n  
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125 feet of the block in which the known diseased plants were 

found.2 

the trier of fact and found that, in light of "today's knowledge" 

the necessary burning or eradication would be 125 feet from the 

known diseased trees. [PTC: 161. 

The court clarified its ruling, emphasizing that it was 

Applying the analysis of Corneal, Smith, and other cases, 

to the facts of the instant case, it is clear that the available 

scientific evidence supported, at minimum, destruction by burning 

of all plants within 125 feet of the known diseased plants. Such 

action was "reasonably necessary to meet the situation'' and did 

not constitute a taking. Campoarnor, 182 So. at 280. In short, 

the court found that the available scientific evidence showed 

that those plants inside the 125 foot zone needed to be 

destroyed, whereas those plants outside the 125 foot zone could 

be presumed healthy. Indeed, as Polk admits, the Risk Assessment 

modif ications 

[clonformed the use of quarantine and burning at any given 
nursery to the actual level of threat posed by the tyie of 
Xanthomonas bacteria found there. 

[Brief, p. 3 1 .  Under Risk Assessment then, destruction of all 

trees within 125 feet of the known diseased trees conformed to 

the "actual level of threat" posed by the infection; it was 

necessary. 

To illustrate the distinction, attached as Appendix A is a 2 
map of Polk Nursery, admitted into evidence at the Liability 
Trial as Plaintiff's Exhibit 7. Polk's argument is represented 
by the red line and the State's argument is represented by the 
blue line. 
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I n  Graham v .  E s t u a r y  Proper t ies ,  399 So.2d 1374, 1381 ( F l a .  

1 9 8 1 )  ("Graham") t h e  c o u r t  h e l d  t h a t  p r e v e n t i o n  of 

t h e  d e s t r u c t i o n  o f  a mangrove f o r e s t  was n e c e s s a r y  t o  
a v o i d  u n r e a s o n a b l e  p o l l u t i o n  o f  t h e  waters t h e r e b y  c a u s i n g  
a t t e n d a n t  harm to t h e  p u b l i c ,  t h e  exercise o f  po l ice  power 
would be  r e a s o n a b l e .  

S i m i l a r l y ,  i n  t h e  i n s t a n t  case,  t h e  s c i e n t i f i c  e v i d e n c e  c l e a r l y  

e s t a b l i s h e d ,  and  P o l k  a d m i t t e d ,  t h a t  t h e  r e q u i r e m e n t s  u n d e r  R i s k  

A s s e s s m e n t  ( a n d  t h u s ,  t h e  b u r n i n g  of a l l  p l a n t s  w i t h i n  125 f ee t  

o f  t h e  known d i s e a s e d  p l a n t s )  conformed  to  t h e  a c t u a l  l e v e l  of 

t h r e a t ,  i . e . ,  p u b l i c  harm, and were t h u s  n e c e s s a r y  and r e a s o n a b l e  

i n  d e a l i n g  w i t h  t h i s  d i sease .  Under t h e  Graham a n a l y s i s ,  t h e  

d e s t r u c t i o n  o f  these u n h e a l t h y  p l a n t s  does n o t  c o n s t i t u t e  a 

t a k i n g .  

I t  h a s  been  r e p e a t e d l y  h e l d  by t h e  c o u r t s  of t h i s  s t a t e ,  and 

elsewhere, t h a t  t h e  d e s t r u c t i o n  o f  d iseased or i n f e c t e d  p l a n t s  or 

a n i m a l s ,  i n c l u d i n g  those i n  the i n f e c t i o n  zone  a r o u n d  t h e  known 

d i s ea sed  p l a n t s ,  does n o t  c o n s t i t u t e  a t a k i n g .  M i d - F l o r i d a ,  521 

So.2d a t  104; S m i t h  1 1 0  So.2d a t  405; C o r n e a l  9 5  So.2d a t  4; 

Campoamor 182 So. a t  279-80; M i l l e r ,  276 U . S .  a t  278-79; 

Tanzmann, 73 So. a t  857 ( c i t r u s  t r e e s  w i t h  c i t r u s  c a n k e r ) ;  Durand 

v. Dyson,  271 I l l .  382, 111 N.E. 143 ( 1 9 1 6 ) ( c a t t l e  exposed t o  

hoof and mouth d i s e a s e ) ;  B a l c h  v .  G l e n n  85 Kan. 735, 1 1 9  P.  67 

( 1 9 1 1 ) (  e n t i r e  orchard c o n t a i n i n g  t r e e s  i n f e c t e d  w i t h  San  Jose 

s c a l e ) ;  Bowman v .  V i r g i n i a  S t a t e  E n t o m o l o g i s t ,  128 V a .  351, 105 

S.E. 141 ( 1 9 2 0 ) ( r e d  cedar t r e e s  w i t h i n  o n e  m i l e  r a d i u s  of red 

cedar t r e e s  i n f e c t e d  w i t h  cedar r u s t  d e s t r o y e d  t o  p r e v e n t  

i n f e c t i o n  of n e a r b y  apple o rcha rds ) ;  Wallace v.  F e e h a n ,  206 I n d .  
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522 ,  1 9 0  N.E. 438  ( 1 9 3 4 ) ( d e s t r u c t i o n  o f  e n t i r e  oa t  crop i n f e c t e d  

w i t h  E u r o p e a n  c o r n  b o r e r ) .  

I f  t h e r e  h a s  b e e n  n o  t a k i n g ,  n o  c o m p e n s a t i o n  is r e q u i r e d .  

The r e a s o n i n g  b e h i n d  t h e  c o n c l u s i o n  t h a t  t h e r e  is  no  t a k i n g  

r e v o l v e s  a r o u n d  t h e  maxim "sic u t e r e  u t  a l i e n u m  non laedas" ( u s e  

y o u r  own p r o p e r t y  i n  s u c h  manner  as n o t  to  i n j u r e  t h a t  o f  

a n o t h e r ) .  S m i t h ,  1 1 0  So .2d  a t  405.  P r o p e r t y  d e s t r o y e d  b e c a u s e  

o f  i ts  u n w h o l e s o m e n e s s  or i t s  t h r e a t  to  t h e  p u b l i c  h a s  n o  v a l u e .  

- Id .  a t  406- 07; M i d - F l o r i d a ,  5 2 1  So .2d  a t  1 0 4 .  The  p roper ty  is 

v a l u e l e s s  b e c a u s e  i t  is n o t  h e a l t h y ;  i t  is a s o u r c e  o f  p u b l i c  

d a n g e r  a n d  c a n n o t  be l a w f u l l y  u s e d .  - I d .  C o n t r a r y  t o  Polk's 

a s s e r t i o n s ,  t h e  f a c t  t h a t  t h o s e  t r ees  h a v e  no  v a l u e  is  

a t t r i b u t a b l e  t o  t h e  d i s e a s e  a n d  t h e  f a c t  t h a t  t h e  p l a n t s  c a n n o t  

be u s e d  w i t h o u t  i n j u r i n g  t h e  r i g h t s  o f  o t h e r s .  M u y l e r  v.  K a n s a s  

1 2 3  U . S .  623,  665 ,  8 S .C t .  273 ,  31 L.Ed. 205 ( 1 8 8 7 ) ;  K e y s t o n e  

B i t u m i n o u s  Coal A s s o c i a t i o n  v .  D e B e n e d i c t i s ,  480  U . S .  , 1 0 7  

S .C t .  1 2 3 2 ,  9 4  L.Ed.2d 472 ,  490 ( 1 9 8 7 ) .  

I n  t h e  i n s t a n t  case,  h a v i n g  f o u n d  s c i e n t i f i c  s u p p o r t  f o r  

d e s t r u c t i o n  o f  t rees  w i t h i n  t h e  1 2 5  f o o t  perimeter a s  m i n i m a l l y  

n e c e s s a r y  t o  p r e v e n t  p u b l i c  harm,  t h e  c o u r t  c o n c l u d e d ,  a s  a 

matter of law, t h a t  t h o s e  p l a n t s  had  n o  v a l u e .  I n d e e d ,  P o l k  

a d m i t t e d  t h a t  t r e e s  w i t h i n  a r e a s o n a b l e  perimeter of t h e  known 

d i s e a s e d  t r e e s  had no  v a l u e  i n  t h e  F i r s t  Amended C o m p l a i n t :  

[ W l i t h  t h e  e x c e p t i o n  of t h e  E e w  i n f e c t e d  ti  es i n  a 
r e a s o n a b l e  perimeter a r o u n d  t h e  i n f e c t e d  t r e e s  t h e  
r e m a i n d e r  o f  t h e  n u r s e r y  s tock a t  P o l k  had  a f a i r  a a rke t  
v a l u e .  . . 

[ R .  581.  
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I n  i n v e r s e  c o n d e m n a t i o n  a c t i o n s ,  t h e  t r i a l  c o u r t ' s  

d e t e r m i n a t i o n  o f  l i a b i l i t y  is p r e s u m e d  correct ;  i f  s u p p o r t e d  by  

c o m p e t e n t ,  s u b s t a n t i a l  e v i d e n c e ,  i t s  f i n d i n g s  w i l l  n o t  b e  

d i s t u r b e d  o n  appeal. M i d - F l o r i d a ,  5 2 1  So.2d  a t  1 0 4 .  

A d d i t i o n a l l y ,  w h e r e ,  as  h e r e ,  t h e  t r i a l  c o u r t ' s  l o g i c  or t h o u g h t  

processes are  less t h a n  c l e a r l y  a r t i c u l a t e d ,  a n d  e v e n  when t h e  

t r i a l  c o u r t  h a s  g o t t e n  t h e  r i g h t  r e s u l t  t h r o u g h  t h e  wrong 

r e a s o n i n g ,  t h e  j u d g m e n t  e n t e r e d  s h o u l d  be u p h e l d .  S i n i t h ,  1 1 0  

So .2d  a t  405.  T h e r e  is c o m p e t e n t  s u b s t a n t i a l  e v i d e n c e  i n  t h e  

r e c o r d  to  s u p p o r t  t h e  t r i a l  c o u r t ' s  j u d g e m e n t  t h a t  no  

c o m p e n s a t i o n  is r e q u i r e d  f o r  d e s t r u c t i o n  of 2 8 , 0 0 0  t r ee s  i n  

P o l k ' s  i n f e c t e d  n u r s e r y .  T h i s  is e s p e c i a l l y  t r u e  when c o u p l e d  

w i t h  t h e  P o l k ' s  e x p r e s s  a c k n o w l e d g e m e n t  t h a t  p l a n t s  w i t h i n  a 

r e a s o n a b l e  perimeter of t h e  known d i s e a s e d  p l a n t s  had  n o  v a l u e .  

T h e r e f o r e ,  t h e  c o u r t ' s  e x c l u s i o n  o f  t h e  2 8 , 0 0 0  t rees  s t i p u l a t e d  

t o  be w i t h i n  t h e  1 2 5  f o o t  z o n e  s h o u l d  b e  a f f i r m e d .  

11. 
POLK WAIVED ANY ARGUMENT TEIAT THE COURT 
ERRED I N  EXCLUDING FROM COMPENSATION THE 

28,000 TREES WITHIN !FEE 125 FOOT INFECTION ZONE. 

A p a r t y  c a n n o t  c o m p l a i n  o n  appeal  o f  a j u d g m e n t  e n t e r e d  i n  

a c c o r d a n c e  w i t h  t h e  t h e o r y  upon w h i c h  h e  t r i e d  t h e  case. Bou ld  

v .  T o u c h e t t e ,  349  So .2d  1181, 1 1 8 6  ( F l a .  1 9 7 7 ) .  ivloreover,  a 

p a r t y  c a n n o t  a s s e r t  a s  er ror  a c t i o n  by t h e  t r i a l  c o u r t  i n  wh ich  

h e  a c q u i e s c e d .  Karl  v .  D a v i d  R i t t e r ,  S p o r t s e r v i c e ,  I n c ,  1 6 4  

So.2d  23  ( F l a .  3d DCA 1 9 6 4 ) .  The C o m p l a i n t  i n  t h e  i n s t a n t  case 

made t h e  f o l l o w i n g  s t a t e m e n t  o f  f a c t :  

1 3  
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[ W j i t h  t h e  e x c e p t i o n  o f  t h e  few i n f e c t e d  t rees  i n  a 
r e a s o n a b l e  perimeter a r o u n d  t h e  i n f e c t e d  t r e e s  t h e  
r e m a i n d e r  of t h e  n u r s e r y  s tock a t  P o l k  had a f a i r  inarket 
v a l u e .  . . 

[ C o m p l a i n t ,  R. 581.  The  p o s i t i o n  o f  P o l k  t h r o u g h o u t  t h e  

l i a b i l i t y  t r i a l ,  and  t h a t  u l t i m a t e l y  a d o p t e d  by t h e  t r i a l  c o u r t ,  

is i n  a c c o r d a n c e  w i t h  t h i s  a s s e r t i o n .  N o  e v i d e n c e  w h a t s o e v e r  was 

i n t r o d u c e d  to  show t h a t  t h e  R i s k  A s s e s s m e n t  r e q u i r e m e n t s  were n o t  

correct .  P o l k ' s  emphasis was t h a t  those v e r y  r e q u i r e m e n t s  s h o u l d  

h a v e  b e e n  f o l l o w e d  s o o n e r  and  appl ied t o  h i s  n u r s e r y .  [ R .  739,  

7491.  A s  d i s c u s s e d  p r e v i o u s l y  ( s u p r a ,  p. lo), P o l k  h a s  c o n c e d e d  

t h e  a p p r o p r i a t e n e s s  o f  t h e  R i s k  A s s e s s m e n t  p r o c e d u r e s ,  

[ U l n d e r  t h e  terms of t h e  amended r u l e s ,  a p r o g r a m  ca l l ed  
" R i s k  A s s e s s m e n t "  was adopted, w h i c h  c o n f o r m e d  t h e  u s e  of 
q u a r a n t i n e  and  b u r n i n g  a t  a n y  g i v e n  n u r s e r y  t o  t h e  a c t u a l  
l e v e l  o f  t h r e a t  p o s e d  by t h e  t y p e  of Xanthornonas b a c t e r i a  - - .  f o u n d  there .  

[ B r i e f ,  p. 3 ] ( e m p h a s i s  i n  o r i g i n a l ) .  P o l k  g o e s  o n  t o  s t a t e  t h a t  

t h e  e x p e r t  t e s t i m o n y  showed t h a t  u n d e r  X i s k  A s s e s s m e n t ,  " e i t h e r  

n o  b u r n i n g  of t r ees .  . . or m i n i m a l  b u r n i n g  close t o  t h e  a c t u a l  

d i s e a s e d  t rees .  . . would h a v e  o c c a r r e d . "  - Id. A t  t h e  c o n c l u s i o n  

o f  t h e  t r i a l ,  t h e  c o u r t  a g r e e d  w i t h  P o l k  and h e l d  t h a t  t r ees  

w i t h i n  1 2 5  fee t  o f  t h e  known d i s e a s e d  t rees  were n o t  h e a l t h y ,  

were appropr i a t e ly  b u r n e d ,  and  had no  v a l u e .  P o l k  c a n n o t  now 

c o m p l a i n  t h a t  t h e  t r i a l  c o u r t  erred when t h a t  court's j u d g m e n t  is  

i n  a c c o r d a n c e  w i t h  P o l k ' s  case. B o u l d ,  349 So.2d a t  1186 ;  Roe v.  

-- HendOrson,  1 3 9  F l a .  386,  1 9 0  So. 618 ,  620 (F la .  1 9 3 9 ) .  

N e i t h e r  c a n  P o l k  a s s e r t  a s  e r r o r  a c t i o n s  t a k e n  by t h e  t r i a l  

c o u r t  t o  which h e  n e v e r  objected.  Karl ,  s u p r a ;  S u n d a l e  

Associates,  LTD. v .  S o u t h e a s t  Bank,  N.A., 471  So.2d 100, 102 

1 4  



(Fla. 3d 

Landa, 

DCA 1985); Motor Club of America Insurance Company v. 

388 So.2d 10 (Fla. 4th DCA 1980); American Mortgage 

Corporation v. Lord, 253 So.2d 922 (Fla. 2d DCA 1971). Polk 

never once objected to the court's liability judgment in spite of 

opportunities to do so. At the Pre-trial Conference for the 

damages portion of this bifurcated case, there was argument over 

what the court intended by the reference to the 125 foot 

perimeter. The relevant portions of the transcript of this 

discussion is attached hereto as Appendix B. Counsel for Polk 

stated 

[I]f the court's order specified that it was those actual 
diseased trees plus those trees within 125 foot perimeter 
around those diseased trees, then the parties have 
stipulated that number of trees within that area is 
28,000. If the court rules that his final judgment did 
not specify that, but instead according to the statement 
(sic) 125 foot perimeter around the entire block. . . the 
State probably wants to address it. 

[Appendix B, p. 11; [also found at PTC: 14-161. 

The court clarified exactly its order, and the basis 

therefore, saying, 

10 when I determined this, in the order I was relying on 
specific recollection of the testimony of very sundry 
ic) witnesses in their definitions of what would have 

occurred in light of today's information. . . I had 
witnesses, I'm satisfied, who testified that in light of 
today's knowledge that the burning or eradication would be 
125 feet around the trees not around blocks. 

[Appendix B, p. 2-31. 

Counsel for the State exsressly preserved its objection to 

the court's ruling on the 125 foot rule and stipulated to the 

number of trees subject to that objection.3 Nowhere, did Polk 

object or indicate any disagreement with the court's ruling. 
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Having conceded that plants within a reasonable perimeter of 

the known diseased trees had no value and having acquiesced in 

the application of this theory in the court's liability judgment, 

Polk has waived any argument that that portion of the liability 

judgment is in error. Accordingly, the trial courtls judgment 

that the plants within 125 feet of the known diseased 2lants were 

properly destroyed and had no value should be affirmed. 

CONCLUSION 

The State respectfully asserts that this court should affirm 

that portion of the liability judgment which holds that the 

28,000 trees, appropriately subject to destruction under the Risk 

Assessment rule, were without value. 

Respectfully submitted this /aw day of November, 1988. 

ROBERT A BUTTERWORTH 
ATTORNEY GENERAL 

Ass is tan t/A t to r rie y Gene r a 1 
Special Projects Section 
Suite LL04, The Capitol 
Tallahassee, FL 32399-1050 
(904) 487-3852 

ATTORNEY FOR CROSS-APPELLEES 

The State still maintains that the 125 foot rule was not 3 
applied properly by the court. To the extent the court's order 
finds the scientific evidence supports, at minimum, destruction 
within 125 feet of known diseased 2lants, the State supports that 
finding and has so argued herein. 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing has been sent 
by U . S .  Mail to Harry Lewis Michaels, Esq., Department of 
Agriculture and Consumer Services, Room 513, Mayo Building, 
Tallahassee, FL 32399-0800; Douglas A. Lockwood, 111, ESq., 
Peterson, Myers, Craig, Crews, Brandon, and Mann, P.A., Post 
Office Drawer 7608, Winter Haven, FL 33883; and J. Davis Connor, 
Esq., Post Office Box 1079, Lake Wales, FL 33859-1079, 
this day of November, 1988. 

attorney 
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