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FLORIDA PUBLIC SERVICE COMMISSION ' S  REPLY 

COMES NOW t h e  P e t i t i o n e r ,  F l o r i d a  P u b l i c  S e r v i c e  Commiss ion  

( F P S C ) ,  a n d  f i l e s  i t s  r e p l y  t o  H o m e s t e a d ' s  response. 

On March 2 0 ,  1 9 8 9 ,  t h e  FPSC f i l e d  i t s  PETITION FOR WRIT OF 

PROHIBITION to  p r o h i b i t  t h e  C i r c u i t  C o u r t  f r o m  m o d i f y i n g  FPSC 

o r d e r  N o .  4285 .  On A p r i l  17, 1 9 8 9 ,  t h i s  C o u r t  i s s u e d  i t s  ORDER TO 

SHOW CAUSE and  commanded t h e  R e s p o n d e n t s ,  R i c h a r d  S .  F u l l e r ,  

C i r c u i t  J u d g e  o f  t h e  E l e v e n t h  J u d i c i a l  C i r c u i t ,  a n d  t h e  C i t y  o f  

H o m e s t e a d ,  t o  show cause on or b e f o r e  May 3, 1 9 8 9 ,  why t h e  

P e t i t i o n  s h o u l d  n o t  b e  g r a n t e d .  On May 3, 1 9 8 9 ,  t h e  C i t y  o f  

Homes tead  f i l e d  i t s  response.  N o  o t h e r  response was r e c e i v e d .  

1. THE TERRITORIAL AGREEMENT I S  INSEPARABLE FROM ORDER NO. 4 2 8 5 .  

On December 1, 1 9 6 7 ,  t h e  FPSC i s s u e d  O r d e r  N o .  4 2 8 5 .  T h i s  

order a p p r o v e d  a t e r r i t o r i a l  a g r e e m e n t  b e t w e e n  t h e  C i t y  o f  

Homes tead  ( H o m e s t e a d )  a n d  F l o r i d a  Power a n d  L i g h t  ( F P & L ) .  N e i t h e r  

t h e  a g r e e m e n t  nor o r d e r  N o .  4285  p r o v i d e d  for t e rmina t i on .  

P r i o r  t o  a p p r o v i n g  t h i s  a g r e e m e n t ,  t h e  FPSC h a d  t o  f i n d  t h a t  

t h e  a g r e e m e n t  was " i n  t h e  p u b l i c  i n t e r e s t " .  I f  Homes tead  a n d  FP&L 

h a d  a g r e e d  o n  t e r m i n a t i o n  p r o v i s i o n s  i n  t h e  t e r r i t o r i a l  a g r e e m e n t ,  

t h e n  t h e  FPSC would  h a v e  h a d  t h a t  i ssue  b e f o r e  i t ,  a s  p a r t  of i t s  

" p u b l i c  i n t e r e s t "  d e t e r m i n a t i o n .  The f a c t  is  t h a t  t h e  F l o r i d a  

P u b l i c  S e r v i c e  Commiss ion  f o u n d  t h e  t e r r i t o r i a l  a g r e e m e n t  b e t w e e n  

Homes tead  a n d  FP&L, w i t h o u t  p r o v i s i o n s  f o r  i t s  t e r m i n a t i o n ,  t o  b e  

" i n  t h e  p u b l i c  i n t e r e s t " ,  and  t h a t  a g r e e m e n t  became O r d e r  N o .  



4 2 8 5 .  One c a n  o n l y  s p e c u l a t e  o n  w h e t h e r  t h e  FPSC would  h a v e  f o u n d  

t h e  a g r e e m e n t  " i n  t h e  p u b l i c  i n t e r e s t "  i f  t e r m i n a t i o n  p r o v i s i o n s  

h a d  b e e n  i n c l u d e d .  

T h e  law i n  F l o r i d a  i s  t h a t  t h e  t e r r i t o r i a l  a g r e e m e n t  b e t w e e n  

Homes tead  a n d  FP&L became a n  o r d e r  o f  t h e  FPSC when i t  was 

a p p r o v e d  b y  t h e  FPSC. T h i s  C o u r t  so  h e l d  i n  C i t y  Gas Company v .  

Peoples Gas S y s t e m ,  I n c . ,  1 8 2  So.2d 4 2 9 ,  4 3 6  ( F l a .  1 9 6 5 ) .  FPSC 

o r d e r  N o .  4 2 8 5  a p p r o v e s  t h e  a g r e e m e n t  n o t  t o  compete. B e c a u s e  

a g r e e m e n t s  n o t  t o  compete are  c o n t r a r y  t o  p u b l i c  p o l i c y ,  t h e y  a re  

i n v a l i d  i n  t h e  a b s e n c e  o f  s t a t e  a p p r o v a l .  The  t e r r i t o r i a l  

a g r e e m e n t  b e t w e e n  Homes tead  and  FP&L c a n n o t  b e  c o n s i d e r e d  as 

s i m p l y  a c o n t r a c t .  The t e r r i t o r i a l  a g r e e m e n t  d o e s  n o t  h a v e  a 

sepa ra te  e x i s t e n c e  f r o m  FPSC O r d e r  N o .  4 2 8 5 .  

2 .  APPROVAL O F  TERRITORIAL AGREEMENTS BETWEEN UTILITIES I S  W I T H I N  
THE EXCLUSIVE JURISDICTION O F  THE FPSC. 

I n  1 9 6 5 ,  t h i s  C o u r t  f o u n d  t h a t  t h e  FPSC h a d  t h e  i m p l i e d  

a u t h o r i t y  t o  a p p r o v e  t e r r i t o r i a l  a g r e e m e n t s  w h i c h ,  i f  n o t  

a p p r o v e d ,  would  be i n v a l i d ,  C i t y  G a s .  I n  1 9 7 4 ,  t h e  F l o r i d a  

L e g i s l a t u r e  p r o v i d e d  e x p l i c i t  a u t h o r i t y  b y  e n a c t i n g  C h a p t e r  

74- 196 ,  L a w s  o f  F l o r i d a ,  1 9 7 4 .  The  q u e s t i o n  of w h e t h e r  t h e  

t e r r i t o r i a l  a g r e e m e n t ,  w h i c h  became Order N o .  4 2 8 5  s h o u l d  be 

m o d i f i e d ,  r e q u i r e s  t h e  FPSC t o  c o n s i d e r  w h e t h e r  i t s  " i n  t h e  p u b l i c  

i n t e r e s t . "  ( S e e  s e c t i o n  3 6 6 . 0 1 ,  F l o r i d a  S t a t u t e s ) .  T h i s  is 

c o n s i s t e n t  w i t h  t h e  F P S C ' s  r e s p o n s i b i l i t y  o f  a s s u r i n g  a n  a d e q u a t e  

a n d  r e l i a b l e  s o u r c e  of e n e r g y  p u r s u a n t  t o  s e c t i o n  3 6 6 . 0 4 ( 3 )  a n d  

( 4 ) ,  F l o r i d a  S t a t u t e s .  

B a s e d  upon t h i s  C o u r t  f i n d i n g  t h e  i m p l i e d  a u t h o r i t y  a n d  t h e  

l e g i s l a t i v e  g r a n t  of e x p l i c i t  a u t h o r i t y ,  i t  is c lea r  t h a t  t h e  FPSC 

h a s  t h e  e x c l u s i v e  j u r i s d i c t i o n  t o  a p p r o v e  a n d ,  t h e r e b y ,  v a l i d a t e  

t e r r i t o r i a l  a g r e e m e n t s  b e t w e e n  u t i l i t i e s .  Homes tead  i s  aware o f  

t h e  r e q u i r e m e n t  a n d  v a l u e  o f  a n  FPSC order a p p r o v i n g  a t e r r i t o r i a l  

a g r e e m e n t .  I n  i t s  R e s p o n s e  o n  p a g e  3 ,  Homestead s t a t e s :  I' . . .  
C U l t i l i t i e s  seek PSC a p p r o v a l  o f  t e r r i t o r i a l  a g r e e m e n t s  t o  a v o i d  

a n t i t r u s t  i m p l i c a t i o n s . "  The  t e r r i t o r i a l  a g r e e m e n t  m u s t  b e  
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approved t o  b e  v a l i d  a n d  t h e  FPSC is t h e  o n l y  a g e n c y  t h a t  h a s  t h e  

a u t h o r i t y  t o  approve i t .  

3 .  MODIFICATIONS TO AN APPROVED TERRITORIAL AGREEMENT MUST BE 
FOUND TO BE I N  THE PUBLIC INTEREST. 

T h e  approval  o f  a m o d i f i c a t i o n  t o  a n  a p p r o v e d  t e r r i t o r i a l  

a g r e e m e n t  r equ i res  a f i n d i n g  t h a t  t h e  m o d i f i c a t i o n  i s  " i n  t h e  

p u b l i c  i n t e r e s t . "  The same p u b l i c  i n t e r e s t  s h o w i n g  t h a t  i s  

r e q u i r e d  f o r  i n i t i a l  approval  o f  a t e r r i t o r i a l  a g r e e m e n t  is  

r e q u i r e d  w h e r e  a m o d i f i c a t i o n  o f  a n  e x i s t i n g  t e r r i t o r i a l  a g r e e m e n t  

i s  s o u g h t .  

C l e a r l y ,  Homes tead  i s  s e e k i n g  t o  m o d i f y  t h e  p r o v i s i o n s  o f  t h e  

t e r r i t o r i a l  a g r e e m e n t  a n d  FPSC o r d e r  N o .  4 2 8 5 .  The  v e h i c l e  

s e l e c t e d  b y  Homes tead  i s  a d e c l a r a t o r y  j u d g m e n t  a c t i o n  i n  t h e  

E l e v e n t h  J u d i c i a l  C i r c u i t  i n  a n d  f o r  Dade C o u n t y ,  F l o r i d a .  

However ,  t h e  C i r c u i t  C o u r t  i s  w i t h o u t  j u r i s d i c t i o n  t o  p r o v i d e  f o r  

m o d i f i c a t i o n  o f  t h e  t e r r i t o r i a l  a g r e e m e n t  w h i c h  is  FPSC o r d e r  N o .  

4 2 8 5 .  

4 .  THE FPSC COULD MODIFY AN EXISTING TERRITORIAL AGREEMENT, I N  A 
PROPER PROCEEDING. 

T h e  l a n g u a g e  i n  sec t ion 3 6 6 . 0 4 ( 2 ) ,  F l o r i d a  S t a t u t e s ,  w h i c h  

s t a t e s  t h a t  " e x i s t i n g  t e r r i t o r i a l  a g r e e m e n t s  s h a l l  n o t  be a l t e r e d  

or a b r i d g e d  t h e r e b y  . . . I '  means t h a t  e x i s t i n g  t e r r i t o r i a l  

a g r e e m e n t s  a re  n o t  c h a n g e d  b y  t h a t  s t a t u t o r y  amendment.  T h i s  

s t a t u t o r y  l a n g u a g e  d o e s  n o t  p r e v e n t  t h e  FPSC f r o m  h e a r i n g  a 

p e t i t i o n  t o  m o d i f y  a n  e x i s t i n g  a p p r o v e d  t e r r i t o r i a l  a g r e e m e n t  

a f t e r  n o t i c e  and o p p o r t u n i t y  t o  b e  h e a r d .  T h i s  t y p e  o f  p r o c e e d i n g  

c o u l d  be c o n d u c t e d  p u r s u a n t  t o  R u l e  25- 22.036 ( 4 )  or ( 5 ) ,  F l o r i d a  

A d m i n i s t r a t i v e  Code .  I n  f a c t ,  i n  1 9 7 9 ,  Homes tead  a n d  FP&L were 

p a r t i e s  t o  a p r o c e e d i n g  b e f o r e  t h e  FPSC w h e r e  c e r t a i n  customers 

s o u g h t  t o  c h a n g e  terms o f  o r d e r  N o .  4 2 8 5  (Docket N o .  790623-EU -- 
more f u l l y  d i s c u s s e d  o n  p a g e  5 o f  F P S C ' s  P e t i t i o n  f o r  Writ o f  

P r o h i b i t i o n ) .  
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5 .  THIS COURT MUST ISSUE THE WRIT OF PROHIBITION T O  PREVENT J U D G E  
FULLER FROM CONDUCTING FURTHER PROCEEDINGS I N  CASE NO. 
88-32093CA28. 

I t  i s  appropr i a t e  t o  i s s u e  a Writ  o f  P r o h i b i t i o n  t o  r e s t r a i n  a 

C i r c u i t  C o u r t  J u d g e  f r o m  e x e r c i s i n g  j u r i s d i c t i o n  i n  mat ters  

( a p p r o v a l  o f  t e r r i t o r i a l  a g r e e m e n t s )  which  a r e  w i t h i n  t h e  

e x c l u s i v e  a d m i n i s t r a t i v e  j u r i s d i c t i o n  o f  t h e  F l o r i d a  P u b l i c  

S e r v i c e  C o m m i s s i o n ,  S t a t e  E x  R e l .  McKenzie  v .  W i l l i s ,  310  So.2d 1 

( F l a .  1 9 7 5 ) .  

CONCLUSION 

T h e  Writ  o f  P r o h i b i t i o n  m u s t  b e  i s s u e d  

f r o m  c o n d u c t i n g  f u r t h e r  p r o c e e d i n g s  i n  Cas 

t o  

N 

p r e v e n t  J u d g e  F u l l e r  

. 88-32093CA28 , 

w h e r e i n  t h e  C i t y  o f  Homes tead  i s  a t t e m p t i n g  t o  m o d i f y  t h e  

p r o v i s i o n s  o f  t h e  t e r r i t o r i a l  a g r e e m e n t  and  FPSC O r d e r  N o .  4 2 8 5 .  

FPSC o r d e r s  r e l a t i n g  t o  r a t e s  or se rv ice  o f  e l e c t r i c  u t i l i t i e s  

a r e  r e v i e w a b l e  o n l y  b y  t h i s  C o u r t  ( R u l e  9 . 0 3 0 ( a )  (1) ( A )  (11), 

F l o r i d a  R u l e s  o f  Appel la te  P r o c e d u r e ,  s ec t ion  3 5 0 . 1 2 8 ,  F l o r i d a  

S t a t u t e s ,  a n d  A r t i c l e  V ,  S e c t i o n  3 ( B )  ( 2 )  , F l o r i d a  C o n s t i t u t i o n ) .  

R e s p e c t f u l l y  s u b m i t t e d ,  

SUSAN F.  CLARK 
Gener  a 1  C o u n s e l  

Associate  G e n e r a l  C o u n s e l  
F l o r i d a  B a r  N o .  1 4 2 3 6 4  

FLORIDA PUBLIC SERVICE COMMISSION 
1 0 1  E a s t  G a i n e s  s t r e e t  
T a l l a h a s s e e ,  F l o r i d a  32399- 0861  
( 9 0 4 )  488- 7464 

D a t e d :  May 1 2 ,  1989  
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CERTIFICATE O F  SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  a n d  cor rec t  c o p y  o f  t h e  f o r e g o i n g  

F l o r i d a  p u b l i c  S e r v i c e  C o m m i s s i o n ' s  Response h a s  b e e n  f u r n i s h e d  by 

U.S. Mail t h i s  1 2 t h  d a y  of May, 1 9 8 9  t o  t h e  f o l l o w i n g :  

W i l t o n  R .  Mi l l e r ,  E s q u i r e  
J .  C h r i s t i a n  M e f f e r t ,  E s q u i r e  
B r y a n t ,  Mi l le r  a n d  O l i v e ,  P . A .  
2 0 1  S.  Monroe S t . ,  S u i t e  500 
T a l l a h a s s e e ,  FL 3 2 3 0 1  

H o n o r a b l e  R i c h a r d  S.  F u l l e r  
Dade C o u n t y  C o u r t h o u s e  
73  West F l a g l e r  s t r e e t  
M i a m i ,  FL 33130  

R o b e r t  E .  S t o n e ,  E s q u i r e  
F l o r i d a  Power & L i g h t  C o .  
P o s t  o f f  ice BOX 029100  
M i a m i ,  FL 33102 

L .  Lee W i l l i a m s ,  J r . ,  E s q u i r e  
F r e d e r i c k  M.  B r y a n t ,  E s q u i r e  
Moore, W i l l i a m s ,  B r y a n t ,  

P o s t  O f f i c e  B o x  1 1 6 9  
T a l l a h a s s e e ,  FL 32302 

P e e b l e s  & G a u t i e r ,  P . A .  

M i c h a e l  E .  W a t k i n s ,  E s q u i r e  
C i t y  A t t o r n e y  
C i t y  o f  Homes tead  
790 N .  Homes tead  B l v d .  
H o m e s t e a d ,  FL 33030 

9027G 
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