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SYMlSOLS AluD REFERENCES 

I n  t h i s  b r i e f ,  Complainant, T h e  F lor ida  Bar, w i l l  be 

r e f e r r e d  t o  a s  t h e  Bar and Respondent w i l l  be r e f e r r e d  to as  

sucn or a s  Mr . Rogers. 

RR, followed by  he page and, i f  app ropr i a t e ,  t h e  

paragraph number will r e f e r  to the r e f e r e e ’ s  r e p o r t ,  

TI w i l l  denote voiume one of t h e  cranscripr.  of tne f i n a l  

hearing on December 18, 1985. 

T I 1  w i i l  denote voiume two of t h e  t r a n s c r i p t  o f  t h e  

f i n a l  hearing h e l d  on December 19 ,  1989. 

TI11 w i i i  denote volume t h r e e  of t h e  t r a n s c r i p t  of t h e  

f i n a l  hearing h e l d  on December 20 ,  1989. 

T I V  w i l l  denote voiume four  of t h e  t r a n s c r i p t  of t h e  

f i n a l  hearing head on A p r i l  18, 1990. 

sec w i i i  denote sec t ion(  s ) .  

B .Ex .  w i l l  denow Bar E x h i b i t  

R . E x .  w i i l  denote Responuent’s E x h i b i t .  

J - E x .  w i l l  denow j o i n t  Bar and Respondent’s Exhibit  
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STATEMENT OF THE CASE AND OF THE FACTS 

R e s p o n d e n t  s u p p l e m e n t s  t n e  Bar’s s t a t e m e n t  of f a c t s  a s  

fol lows:  

I n  1981, R e s p o n d e n t ,  a a e v o u t  a n d  a c t i v e  C a t h o l i c  ( T I L I  

50; T I 1  187), moved w i t h  h i s  wife a n d  o n e - y e a r  o l d  d a u g h t e r  t o  

O r l a n d o .  T h e  f a m i l y  f i n a n c i a l  c o n d i t i o n  was d i f f i c u l t  s i n c e  

R e s p o n d e n t  h a d  j u s t  o p e n e d  n i s  o f f i c e .  R e s p o n d e n t  i n t r o d u c e d  

h i m s e i f  t o  t h e  pas to r  o f  t h e  l o c a l  p a r i s h ,  F a t h e r  Mitzi  

( h e r e a f t e r  referred t o  a s  Mi tz i ) ,  a n d  o f f e r e d  t o  h e l p  t e a c h  

S u n d a y  s c h o o l  or do w h a t e v e r  n e  c o u l d  a r o u n d  t h e  C h u r c h  i n  

order t o  c o n t r i b u t e  s o m e t h i n g  to t h e  C h u r c h .  T I  29;  T I 1  188; 

T I V  5 2 ,  5 7 .  

As a r e s u i t  of R e s p o n d e n t ’ s  o f f e r ,  M i t z i ,  who h a d  

i n v e s t e d  i n  t h e  p a s t  (TI 8;83) a n d  rece ived  u n w a n t e d  i n q u i r i e s  

from h i s  p a r i s h i o n e r s ,  a p p r o a c h e d  R e s p o n d e n t  for a m e t h o d  by 

w h i c n  h e  c o u l d  a v o i d  p u b l i c  k n o w l e d g e  o f  h i s  i n v e s t m e n t s .  

R e s p o n d e n t  s u g g e s t e d  a t r u s t  (RRII, para 3 ) .  After much 

d i s c u s s i o n  Mitzi asked  Responden t :  t o  be h i s  t r u s t e e .  D u r i n g  

t h o s e  d i s c u s s i o n s  R e s p o n d e n t  t e s t i f i e d  t h a t  n e  t a l k e d  a b o u t  

c o n f l i c t  o f  i n e e r s s t  and  a b o u t  M i t z i ’ s  r i g h t  t o  t a l k  t.o 

a n o t h e r  l a w y e r .  T T I I  36-38. Thereaf ter ,  Mitzi e x e c u t e d  a 

Power of A t t o r n e y  ( B . E x .  2 )  a n d  t h e  M-R T r u s t  ( 8 . E x .  1) 

a u t h o r i z i n g  R e s p o n d e n t  t o  a c t  i n  h i s  b e h a l f .  

T h e  M-R t r u s t  permi t ted  R e s p o n d e n t  t o  h o l d  p r o p e r t y  

w i t h o u t  t h e  t r u s t e e  d e s i g n a t i o n  t o  a c c o m p l i s h  Mitzi’s  goa l .  

B o t h  d o c u m e n t s  were r e v o c a b l e  a t  a n y  time. B-Ex. 1; @.Ex.  2. 

1 
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Y i t z i  d e p o s i t e d  money i n t o  a n  accoun t  a t  Dean  Witter Reynolds 

i n  t h e  name of  Respondent ,  a s  T r u s t e e  f o r  Mitzl .  T I  68. 

L a t e r  i n  1982,  Mitzi i n t r o d u c e d  Respondent t o  a c l o s e  

p e r s o n a i  f r i e n d ,  F r a n K  Gorman, a Michigan r e s i d e n t .  Gorman haa 

p r e v i o u s l y  i n v e s t e d  i n  r ea i  e s t a t e  ( T I  1 4 1 )  and wanted more 

p r o p e r t y  i n  F l o r i d a .  Gorman's h i g h  sa la ry  p l a c e d  h i m  i n  a 

v e r y  h i g n  t ax  b r a c k e t  ( T I  35, 1 6 1 )  and Gorman needed t ax  

sheLters (TI 161; R . E x .  D R ) .  

I n  J u l y ,  1983,  Gorman wired $30,000 t o  Respondent f o r  

i n v e s t m e n t  p u r p o s e s .  T I 1  1 4 ,  158-9. T h e  f u n d s  were n e i t h e r  

s o l i c i t e d  nor expec ted  by Respondent ( T I T  15 ) .  No spec i f ic  

i n s t r u c t i o n s  were g i v e n  by Gorman except f o r  t h e  money t o  be  

i n v e s t e d  i n  r e a l  e s t a t e  ( R R I I ,  p a r a  6 ) .  T h e  f u n a s  had been 

wired d i r e c t l y  t o  a s e p a r a t e  accoun t  i n i t i a l l y  e n t i t l e d  

"Rogers  & A s s o c i a t e s "  and was l a t e r  changed t o  "Rogers  e t  a i ,  

Inves tmen t s .  " RRII ,  pa ra  29. A separate l e d g e r  c a r d  f o r  

Gorrnan I n v e s t m e n t s  was pos t ed  w i t h  t h e  d a t e ,  source, and 

amount a c c o r d i n g l y .  R R I I ,  para 30. Gornian, on h i s  own and 

due t o  d i s t a n c e  between Michigan and F l o r i d a ,  dec ided  t o  g i v e  

Respondent a u t h o r i t y  to i n v e s t  on h i s  beha l f  (TI1 1 4 ,  28-9,  

31) and s i g n e d  a Power o f  Attorney  ( R R I I ,  p a r a  6 ;  T I  132: T I T  

21 ,  31; R . E x .  C C ) .  

A t  t h i s  time i n  1983, the rea l  e s t a t e  market i n  Orlando 

was e x p l o a i n g  ( T I I I  0 )  and s u b s e q u e n t l y  Gorman made a number 

of i n v e s t m e n t s  t h rough  Respondent ( T I  159, 163; TJI  1 4 ) .  

Mitzi  a l s o  i n v e s t e d  i n  these  p r o p e r t i e s  and o t h e r s .  T I  3 3 ,  

2 



6 8 ,  7 0 ,  8 0 ,  83-85, 89-90, 93; R . E x .  A ,  8 ,  F ,  G ,  i, M K ,  N ,  0 .  e 
P. Separate a c c o u n t s  u n d e r  t h e  ledger c a r d  s y s t e m  ( T I 1  153) 

were se t  up a s  e a c h  p r o p e r t y  was p u r c h a s e d  s e g r e g a t i n g  t h e  

i n v e s t m e n t  f u n d s ,  r ece ip t s ,  t r a n s f e r s ,  a n d  d i s b u r s e m e n t s  

( K R I I ,  para 30) .  

G o r m a n  a n d  Mitzi p r o f i t e d  o n  some o f  t h e i r  i n v e s t m e n L s  

( T I  84-5, 169; 711 23, 163-6; R . E x .  D D ,  C C C C ) ,  a n d  still  

m a i n t a i n  o t h e r s .  T h e y  n a v e  t a k e n  a c t i o n  a g a i n s t  R e s p o n d e n t  for 

t h e  u n s u c c e s s f u l  i n v e s t m e n t s .  

T h e  u n p r o f i t a b l e  i n v e s t m e n t s  i n v o l v e d  r e s i d e n t i a l  

c o n d o m i n i u m s  t h a t  were p u r c h a s e d  i n  September ,  1983, and are  

t h e  s u b j e c t  matter of t h e  g r i e v a n c e .  A t  t h e  requests of Mitzi 

a n d  G o r m a n ,  R e s p o n d e n t  located t h e s e  p r o p e r t i e s  (TTI 31-2), 

n e g o t i a t e d  t h e  c o n t r a c t s ,  a n d  a r r a n g e d  f o r  t h e  f i n a n c i n g  
e 

( 8 . E x .  EE, A A A A )  u n d e r  t h e  a u t h o r i t y  g i v e n  i n  t h e  P o w e r s  of 

A t t o r n e y  and  truse a g r e e m e n t .  

T h e  i n t e n t  o f  i n v e s t i n g  i n  t n e s e  c o n d o s  was t o  leverage 

t h e  p u r c h a s e  w i t h  t h e  minimum down p a y m e n c ,  t o  t a k e  t h e  

maximum d e p r e c i a t i o n  p o s s i b l e  w h i l e  r e n t i n g  them, a n d  t o  sell 

t h e m  f o r  a p r o f i t  a f t e r  a few yea r s  w h e n  t h e  lower c a p i t a l  

g a i n  t ax  r a t e s  c o u l d  be recognized a s  opposed t o  t h e  h i g h e r  

o r d i n a r y  i n c o m e  t a x  r a t e s .  I t  was u n d e r s t o o d  t h a t  t h e  r e n t a i  

i n c o m e  w o u l d  n o t  p r o v i d e  e n o u g h  t o  cover t h e  mortgage a n d  

o t h e r  e x p e n s e s  assoc ia ted  w i t h  t h e  u n i t s  w h i l e  t h e y  inlere b e i n s  

rented ( T I  145,  181). A c o r d i n g l y ,  almost a l l  of t h e  t ax  

d e d u c t i o n s  were s p e c i a l i y  a l l oca t ed  t o  Gorman (7'1 1661, who a 
3 



c o u l d  write t h e m  o f f  o n  h i s  i n d i v i d u a l  t a x  r e t u r n  ( R . E x .  D D ) ,  

g e n e r a t i n g  large tax r e f u n d s  w h i c h  were t o  be u s e d  t o  pay t h e  

d i f f e r e n c e  b e t w e e n  t h e  r e n t a l  i n c o m e  a n d  t h e  e x p e n s e s  

( h e r e i n a f t e r  r e f e r r e d  t o  a s  t h e  " n e g a t i v e  c a s h  f l o w " )  ( 8 . E x .  

2 3 ,  E x h i b i t  A ) .  

a 

Gorman r ea l i zed ,  according t o  h i s  own CPA,  over  

$37,000.00 i n  t ax  r e f u n d s  a s  a r e s u l t  of t h e  t ax  b e n e f i t s  h e  

r e c e i v e d  from h i s  i n v e s t m e n t s  T I  169, R . E x . D D .  

T h e  c o n t r a c t  f o r  t h e  f i r s t  u n i t ,  S u n  Bay Condo 236, was 

s i g n e d  o n  A u g u s t  20,  1983 ( B . E x .  6 )  f o r  $99,900 w i t h  a $10,000 

a pre- 

Condo y 

w i t h  a 

T h e  c o n t  a c t  fo r  t h  t h i r d  

down p a y m e n t .  T h e  cont rac t  f o r  t h e  

n o t  y e t  b u i l t ,  

1983 ( t 3 . E ~ .  7 )  

second u n i t ,  

t h e  Moorings 

f o r  $1O4,000 

c o n s t r u c t i o n  u n i t  w h i c h  was 

was s i g n e d  o n  September 2 ,  

$10,400 i n i t i a l  down paymen 
a 

u n i t ,  S u n  Bay Townhouse  8 ,  was s i g n e d  on S e p t e m b e r  9 ,  1983 

( B . E x .  8 )  f o r  $120,000 w i t h  a $6,000 down p a y m e n t .  

A t e n a n t  was s e c u r e d  by R e s p o n d e n t  for S u n  Bay Condo 236 

pr ior  t o  t h e  c l o s i n g  a n d  it was i n v e s t o r  f i n a n c e d  w i t h  a 

r e q u i r e d  minimum 10% down p a y m e n t  of E610,OOO (TI11 1 2 )  

p r o v i d i n g  t h e  maximum l e v e r a g e  o n  i n v e s t o r  owned p r o p e r t y  

(TIII 11). I t  was a n t i c i p a t e d  t h a t  t h e  M o o r i n g s  Condo w o u l d  

not be f i n i s h e d  fo r  q u i t e  a w h i l e  s i n c e  it was p u r c h a s e d  p r e -  

c o n s t r u c t i o n .  ( D u e  t o  v a r i o u s  d e l a y s  a t t r i b u t a b l e  t o  t h e  

d e v e l o p e r ,  t h e  c l o s i n g  d i d  not o c c u r  u n t i l  almost. two years  

i a t e r  . )  F i n a n c i n g  f o r  t h i s  u n i t  was, t h e r e f o r e ,  not n e c e s s a r y  

a t  t h a t  t ime. 
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I n  order t o  r e d u c e  t h e  down p a y m e n t  o n  S u n  Bay Townhouse  

8 t o  5%,  i . e . ,  $6,000,  r a t h e r  t h a n  lo%, S u n  Say Townhouse  8 

was t o  be f i n a n c e d  a s  a n  o w n e r - o c c u p i e d  u n i t  p r o v i d i n g  e v e n  

g rea te r  leverage. TIXI 11, 12 .  T o  a c c o m p l i s h  t h i s ,  s o m e o n e  

h a d  t o  o c c u p y  t h e  t o w n h o u s e .  S i n c e  it was n o t  p o s s i b l e  f o r  

M i t z i ,  who l i v e d  a t  t h e  C h u r c h ,  or Gorman ,  who l i v e d  i n  

M i c h i g a n ,  t o  res ide i n  t n e  t o w n h o u s e ,  R e s p o n d e n t  was made a 

p a r t n e r  a n d  rented t h e  t o w n h o u s e  t o  q u a i i f y  t h e  R-M-G 

P a r t n e r s h i p  f o r  c h e  o w n e r - o c c u p a n t  f i n a n c i n g .  R R I I ,  para 12. 

T h e  G-M P a r t n e r s h i p  was formed t o  take t i t l e  t o  S u n  Bay 

Condo 236. B . E x .  3 .  T h e  p a r t n e r s  o f  t h e  G-M P a r t n e r s h i p  were 

Gorman and t h e  M-H T r u s t .  The  R-M-G P a r t n e r s h i p  was formed t o  

take  t i t l e  t o  S u n  Bay Townhouse  8 .  E3.Ex.5. The p a r t n e r s  of 

t h e  R-M-G P a r t n e r s h i p  were t h e  G-M P a r t n e r s h i p  and  Respondent .  

T h e  c o n t r a c t  o n  S u n  Bay Condo 236 was a s s i g n e d  eo t h e  G-M 

P a r t n e r s h i p  (RRII, para 8 )  a n d  t h e  c o n t r a c t  o n  S u n  Bay 

Townhouse  8 was a s s i g n e d  t o  t h e  R-M-G P a r t n e r s h i p  ( R . E x .  TTT) .  

R e s p o n d e n t  t e s t i f i e d  t h a t  before  t h e  e x e c u t i o n  of t h e  

a g r e e m e n t s  a n d  t h e  c i o s i n g  of t h e  S u n  Bay u n i t s ,  h e  d i s c u s s e d  

w i t h  Mitzi and Gorman t h e  p o t e n t i a l  f o r  c o n f l i c t  of i n t e r e s t  

a n d  t h e i r  r i g h t  t o  seek a d v i c e  from i n d e p e n d e n t  c o u n s e l .  

G o r m a n ,  a s  s t a t e d  a b o v e ,  h a d  h i s  own a t t o r n e y s  a n d  CPAs. TI11 

36-38. R e s p o n d e n t  r e c e i v e d  t h e i r  c o n s e n t  a n d  o b t a i n e d  f u r t h e r  

a u t h o r i t y  from Gorman a n d  Mitzi t o  a c t .  His a u t h o r i t y  is 

d o c u m e n t e d  by Mi tz i ’ s  e x e c u t i o n  o f  h i s  Amendment t o  t h e  M-R 

T r u s t  A g r e e m e n t  a l l o w i n g  R e s p o n d e n t ,  a s  T r u s t e e ,  t o  e n t e r  
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i n t o  p a r t n e r s h i p  agreements  ( R . E x .  A & )  and by Gorman's 

e x e c u t i o n  of a n o t h e r  Power of At to rney  (B.Ex. 2 4 )  a u t h o r i z i n g  

Respondent t o  enter  i n t o  p a r t n e r s h i p  agreements on h i s  b e h a l f .  

C los ing  f o r  bo th  S u n  3ay p r o p e r t i e s  took  place o n  

October 31, 1983. 8 . E x .  7 ;  R . E x .  T T T .  Gorman a t t e n d e d  t h e  

c l o s i n g  i n  pe r son  w i t h  Respondent .  T I  163; R . E x .  T T T .  

Respondent managed and cared for both  p r o p e r t i e s  a s  

d e s c r i b e d  i n  t h e  p a r t n e r s h i p  agreements and r e p o r t e d  a l l  

p r o g r e s s  t o  Gorman and M i t z i .  R . E x .  11, L L .  Gorman r e c e i v e d  

t h e  tax r e f u n d s  a n d  provided  t h e m  t o  cover  t h e  n e g a t i v e  c a s h  

f l o w .  E3.Ex. 23; R . E x .  DD; E x h i b i t  A .  

Approximateiy one y e a v  a f t e r  c l o s i n g  Respondent p u t  b o t h  

Sun Bay u n i t s  u p  for s a l e  and a t t empted  t o  s e l l  t h e m  d i r e c t l y  

t o  p r o s p e c t i v e  p u r c h a s e r s .  T h e  t e n a n t  i n  Condo 236 v a c a t e d  

the u n i t  p r o t e s t i n g  t h e  rent  was t o o  h i g h  and bo th  u n i t s  were 

a d d i t i o n a l l y  p l a c e d  on t h e  r en ta l  market. T h e  Townhouse 

r e n t e d  f i r s t  and Respondent moved i n t o  and r e n t e d  Condo 236 

s o  t h a t  bo th  u n i t s  would be f i l l e d .  T I 1  191. 

a 

I n  l a t e  I984 ana e a r l y  1985 Mitzi became iZ1 and had 

open-hear t  s u r g e r y .  7-1 90-91; R . E x .  A .  We a d v i s e d  Respondent 

t h a t  n e  wanted t o  " r e t r a c t "  from t h e  Moorings i n v e s t m e n t  (TI 

127-128) a n d  l e f t  t h e  d e c i s i o n  up  t o  Gorman a s  t o  w h a t  t o  do 

abou t  t h e  i n v e s t m e n t  ( T I  1 2 8 ) .  S h o r t l y  t h e r e a f t e r ,  Gorrnan 

dec ided  no t  t o  be invo lved  f u r t h e r  w i t h  t h e  Moorings ( R R I I ,  

para 25;  T I  153; T I 1  25-26, 180; R . E x .  S S S ) .  Gorman was a b o u t  

t o  retire ( T I 1  29-30) and h e  d i d  not  w a n t  the a d d i t i o n a l  e 
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r e s p o n s i b i i i t y  of n e g a t i v e  cash f l o w  on a t h i r d  condo ( T I  

153, 1 8 0 ) .  Respondent  o f f e r e d  t o  take o v e r  t h e  r e s p o n s i b i l i t y  

of t h e  i n v e s t m e n t  i n  t h e  IVloorings Condo and  g i v e  up a n  e q u a l  

p o r t i o n  o f  R e s p o n d e n t ' s  i n t e r e s t  i n  Sun Bay Townhouse 8 f o r  

Gorman a;ca M i t z i ' s  i n t e r e s t  i n  t h e  Moorings Condo. R . E x .  SSS. 

Gorman a c c e p t e d  R e s p o n d e n t ' s  o f f e r .  T I 1  26; R . E x .  Li. 

idhen t h e  Moorings Condo aas c o m p l e t e d ,  Respondent  

p r o c e e d e d  t o  f i n a n c e  the p u r c h a s e .  B.Ex .  9 :  R . E x .  LL, S S S -  

A t  t h i s  t i m e ,  Gorman had s e c o n d  t h o u g h t s  a b o u t  h i s  d e c i s i o n  

and Respondent  g a v e  h i m  t h e  o p p o r t u n i t y  t o  r e c o n s i d e r .  T I 1  7 ,  

25-26; K . E x .  SSS. S h o r t l y  b e f o r e  t h e  c l o s i n g  Gorman 

r e a f f i r m e d  h i s  d e c i s i o n  t o  o p t  o u t  of t h e  Moorings Condo 

I n v e s t m e n t  and  t o  R a k e  t h e  e x c h a n g e .  T I 1  33-34. W i t h  

G o r m a n ' s  c o n s e n t ,  Respondent  p u r c h a s e d  t h e  Moorings Condo o n  

J u n e  1 2 ,  1985. 9 . E x .  9 .  Respondent  moved t o  t h e  Moorings 

Condo and  documented t h e  exchange  i n  t h o  n e x t  a c c o u n t i n g  

p r o v i d e d  t o  Mitzi  and  Gorman. 3 . E x .  17 ,  18. W i t h  respect t o  

t h e  Sun Bay u n i t s ,  Respondent  c o n t i n u e d  to s e c u r e  t e n a n t s ,  

care for and manage t h e  p r o p e r t i e s ,  and  make a t t e m p t s  t o  s e l l  

t h e  u n i t s  d u r i n g  t h e  b a i a n c e  o f  1985 and 1786. H e  k e p t  Mitzi 

and  Gorman u p d a t e d  on h i s  e f f o r t s .  ( S e e  Append ices  A arid B ) .  

D u r i n g  t h i s  t i m e ,  Respondent  u n s u c c e s s f u i i y  a t t e m p t e d  t o  

s e i i  h i s  p r i o r  r e s i d e n c e  t o  g e t  r i d  o f  t h e  d e b t  s e r v i c e  

a s s o c i a t e d  w i t h  t h a t  p r o p e r t y "  ? h e  home was v a c a n t  fo r  

p e r i o d s  c a u s i n g  f i n a n c i a l  s t r a i n  o n  Responden t .  TI1 97-98. 
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Mitzi became q u i t e  i l l  a r o u n d  S e p t e m b e r ,  1986 and  was 

h o s p i t a l i z e d  a g a i n  I R .Ex .  Z Z Z .  Unbeknownst t o  Respondent  , 

a b o u t  t h i s  time Mitzi  h i r e d  A t t o r n e y  James F i l e s .  TI1 52- ,53.  

Gorman, i n  t h e  meantime r e t i r e d  I Gorman t h e n  a d v i s e d  

Respondent  t h a t  h e  hac d e c i d e d  t h a t  h e  wanted t o  h a n d l e  t h e  

managenent  o f  t h e  p r o p e r t i e s  b e c a u s e  h e  had a d d i t i o n a l  time 

d u e  t o  h i s  ret irement.  I";:tzi was c o n t a c t e d  for h i s  a p p r o v a l  

and  management was t u r n e d  over- t o  Gorman. T I  102, 145-144.  

A t  t h e  time t h a t  Respondent  t u r n e d  t h e  management of t h e  

Sun Bay u n i t s  o v e r  t o  Gorman i n  August  1486,  b o t h  u n i t s  were 

r e n t e d .  T h e  lease on t h e  'Townhouse had r ecen t ly  been  renewed 

by a t e n a n t  i n t e r e s t e d  i n  p u r c h a s i n g  t h e  u n i t .  T I  95,  98 ,  

101, 173; R . € x .  X .  Respondent  had jtist s e c u r e d  a y e a r ' s  lease 

for t h e  G-M P a r t n e r s h i p  o n  Condo 236 and  t h a t  t e n a n t  wanted  a n  

o p t i o n  t o  p u r c h a s e  t h a t  u n i t .  T I  98, 102,  173-174. Interest  

r a t e s  nad d ropped  s u b s t a n t i a i i y  and  Respondent  r e p e a t e d l y  

recommended t h a t  t h e  p a r t n e r s h i p s  c o n s i d e r  r e f inanc ing  t h e  

u n i t s  t o  r e d u c e  t h e  m o n t h l y  rnortgage payments  ( T I I I  34 ;  R . E x .  

W l j W ,  X X X  1 ,  Gorman , as  rnianager , re j e c t o o  R e s p o n d e n t ' s  a d v i c e  t o  

refinance t h e  u n i t s  (TI1 11, 12)" 

Respondent  nei ther  c h a r g e d ,  nor r e c e i v e d  c r e d i t  f o r ,  a n y  

management fees a f t e r  Gorman eooK over  i n  August  1986. l h e  

$3,965 ment ioned  by zhe referee were condo assessments.  

A t  a b o u t  t h i s  t i m e ,  d u r i n g  one t e l ephone  c o n v e r s a t i o n  

w i t h  R e s p o n d e n t ,  Gorman a s k e d  for a cash r e f u n d  of t h e  f u n d s  

h e  had i n i t i a l l y  d e p o s i t e d  on t h e  Moorings (RRIZ, para 3 2 ) .  
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T h i s  r e q u e s t  was made e v e n  t h o u g h  G o r m a n  h a a  agreed i n  1985 

t o  e x c h a n g e  L h e  same f o r  e q u i t y  i n  S u n  Bay T o w n h o u s e  8 ( R R I E ,  

para 2 5 ) .  R e s p o n d e n t  a n d  S o r m a n  d i s c u s s e a  t h e  s i t u a t i o n  

d u r i n g  t n a t  p n o n e  c a l l  ( T I 1  91-95> a n d  R e s p o n d e n t  n e v e r  h e a r d  

a n y t h i n g  f u r t n e r  frorr, Gorman o n  t h a t  s u b j e c t  a g a i n .  

R e s p o n d e n t  r e m a i n e d  i n  c o n t a c t  k i t h  Gorman a n d  Mitzi 

a f t e r  Gormari D e g a n  m a n a g i n g  t h e  p r o p e r t i e s .  R e s p o n c e n t  still  

h a d  n o  idea  t h a t  F i l e s  h a d  b e e n  r e t a i n e d  a n d  c o n t i n u e d  t o  

cooperate  by  ? r o v i d i n g  w h a t e v e r  was r e q u e s t e d .  

I n  J a n u a r y ,  1987, E i r z i ,  w i t h o u t  w a r n i n g ,  s e n t  R e s p o n d e n t  

n o t i c e  o f  r e v o c a t i o n  o f  t h e  M-R T r u s t  ( B . E x .  2 )  a n d  r e q u e s t e d  

a i l  of h i s  doctimeGts be ‘ i u r n e d  over t o  Mi tz i ’ s  a t r o r n e y ,  Fiies 

( T I 1 1  3 4 ) .  F i l e s  was p r o v i d e d  w i t h  Mizzi’s a o c u r n e n t s  a n d  

f i n a i  a c c o u n t i n g s  f o r  a l l  o f  t h e  p r o p e r t i e s  i n  w h i c h  Mitzi 

n a d  a n y  i n t e re s t  ( R . E x  I CCCC), b u t  n e  n e v e r  p r o v i d e d  t h e  

a i s o  g i v e n  a c c o u n t i n g s  t o  Mitzi  or G o r m a n .  F i l e s  was 

o p p o r t u n i t i e s  t o  i n s p e c r :  a l i  r e c o r d s .  R .Ex I BBBB. 

I n  M a r c h ,  1987,  F i l e s  r e q u e s t e d  t h e  r e t u r n  

Power of A t t o r n e y  a n d  R e s p o n d e n t  compi iod .  8 .  

f u r t h e r  d e m a n d s  were made, 

o f  G o r m a n ’ s  

x .  4 .  No 

S u b s e q u e n t l y ,  F i l e s  f i i e d  a g r i e v a n c e  a n d  a c i v i l .  s u i t  

a g a i n s t  R e s p o n d e n t .  T I 1 1  56. D u r i n g  t h e s e  p r o c e e d i n g s ,  

R e s p o n d e n t  s u g g e s t e d  t h r o u g h  c o u n s e l  t h a t  a “ B i g  E i g h t ”  CPA 

firm be r e t a i n e d  t o  a u d i t  t h e  records t o  clear u p  a n y  

c o n c e r n  I TI1 56. T h e  o f f e r  was n e v e r  acceptea.  T I 1  57.  An 

i n d e p e n d e n t  CPA f i r m  was t h e n  r e t a i n e d  by R e s p o n d e n t  t o  
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- 1  exarnirie a;, of n i s  accounting r e c o r d s .  T h e  CPA f o u n a  n o  

c o m m i n g l i n g  or w r o n g d o i n g .  TIi 150-152. 
0 

T h e  z e n a n t  s e c u r e a  by  R e s p o n d e n t  f o r  S u n  Bay Townhouse  @ 

r e n t e d  it f o r  t h e  t e n  m o n t h s  a f t e r  Gorman tooK o v e r .  T I  174;  

B . E x .  2, co:umn 5 .  ;ne z e n a n t  I n  S u n  Bay Condo 236, a l s o  

s e c u r e d  by Respondsi;t, leased t h e  u n i t  f o r  t h e  n e x t  f i f t e e n  

x i o n t n s .  TI 1 7 3 - 1 7 4 ;  @ . E X .  2 1 ,  COluMiri 5 .  

-" 

After t h e  t e n a n t s  s e c u r e d  b y  R e s p o n d e n t  vacated,  b o t h  

I , , , L t s  ,r .I Were empty F o r  a p e r i o d  o f  t ime.  A t e n a n t  was f i n a l l y  

a c q u i r e d  f o r  S u n  Bay Conao  236,  b u t  h e  d i d  n o t  pay  r e n t .  

A t t o r n e y  F i i e s  was n i r z d  o n  benaif o f  G--M P a r t n e r s h i p  by  

t o  do s o .  T I  

t e n a n t  i n  S u n  

Gorman a n d  Mitzi t o  evic: t h e  t e n a n t ,  b u t  f a i l e d  

103-1C4; T I Z  59-60; B . E X .  21, c o l u m n  5 .  T h a t  

Bay Condo 236 was sti l l  o c c u p y i n g  t h e  u n i t  a t  t h  a time o f  t he  

f i r , a l  h e a r i n g ,  e v e n  t h o u g h  s u P s t a n t i z i l y  i n  a r r ea r s  o n  t h e  

r e n t .  T I  146.  

A t e i l a n t  was u l t i r n a t e i y  s e c u r e d  f o r  S u n  B a y  Townhouse  8 

wno p a i d  r e n t  f o r  a i i t t i e  o v e r  a year a n d  t h e n  f a i l e d  t o  make 

a n y  f u r t n e r  p a y m e n t s  For t h e  n e x t  y e a r .  T i  174-175; B . E x .  22 ,  

c o l u m n  5 .  A t t o r n e y  F i i e s  was a l s o  h i r e d  by Gorman and  Mitzi 

t o  r e p r e s e n t  R-M-G P a r t n e r s h i p  ( w i t h o u t  d i s c l o s u r e  t o  

R e s p o n d e n t )  LO e v i c t  t h i s  t e n a n t ,  b u t  again f a i l e d  t o  do  s o .  

Mitzi a n d  Gorman J u s t  s t o p p e d  m a k i n g  mortgage p a y m e n t s  o n  

botn o f  t h e  S u n  Bay u n i t s .  TI 57. T h i s  r e s u l t e d  i n  

f o r e c i o s u r e  of b o t h  u n i t s  t o  t h e  d e t r i m e n t  of R e s p o n d e n t  who 

h a d  p e r s o n a l l y  g u a r a n t e e d  t h e  mortgage w i t h  Gorman.  What 



rents were coilected during the majority of their control were 

not paid to the mortgage company, bur, commingled and deposited 

into &nother b&nk account unaer tne advice of Attorney Files. 

TI 3-05. The security deposits of the ‘ienants, heid in escrow, 

were tier; used by Gorrrran and Mitzi to pay the condominium 

assessments. B.Ex. 21 , columns 7 and 3 ;  8 . E x .  column T and 
3 ”  

e 

SUMMARY OF ARGUMENT 

T h i s  is a unique case that must be looked at on its own 

merits. The findings, which are based primarily on the 

testimony o f  Bar’s main witnesses, do not match up with the 

exhibits. The testimony of the Bar’s main witnesses is not 

credible becaase it is contradictory, inaccurate, confused, 

0 and lacking in precision. Their recall is admittedly poor 

and seiective on the facts in issue. 

The credibility of the witnesses is suspect in light of 

their actions relative to this matter and their vested self- 

interest in matters beyond the grievance. It is obvious from 

the citations made by the Referee and the charges alleged b y  

the Bar ‘chat preferential treatment has been given throughout 

to t h e  testimony o f  M i t z i  because of his vocation in life. 

Besides the f a c t  that much o f  his testimony is based on 

hearsay, he is the Least credibie and most confused witness- 

The record must be looked at closely because the cha rges  

a re  riot supported by clear and convincing evidence. 
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Respondent  has documentary  proof t o  s u p p o r t  h i s  

t e s t i n ; o n y .  RespondeR'c accoknted f o r  a i l  f u n a s  r e c e i v e d  f r o m  

Mitzi ana Gorman and t n e  a i s b u r s e m e n t  of :hose funas on 

propsrcies t i t l e d  i n  their- n a m e s .  Respondent  a c c o u n t e d  for 

h i s  contrJbutions to R-E-G P a r t n e r s h i p  t o  Miczi and Gorman. 

No requesr was e v e r  nace t o  Respondent  f o r  a complete detail 

of h i s  c o n t r i b x i o r , s  ~ ~ " t - , o  tne R-M-G P a r t n e r s n i p .  Kzspond@nt 

respo:ided t o  e v e r y  r e q u e s t  made even  to t n e  e x t e n t  o f  

p r o v i a i n g  t h e  o r i g i n a i  recorcs  t o  Gorman w i t h  M i t z i ' s  c o n s e n t .  

Responaenz d i s p u k e s  t h e  t e s t i m o n y  of Mitzi and  Gorman 

r e l a t i v e  t o  d i s c i o s u r e  ano  c o n s e n t  and can s3ow t h a t  t h e  

r e c a l l  o f  P'iiCzi. and  Go:-man on tnis issue was s e l e c t i v e ,  since 

b o t h  r e f u s e d  t o  acxnowiedge  documentary e v i d e n c e  0:: t h e  same 

;ssue. I t  ShoLiid be n o t e d  t h a t  t h e  r u l e  d i a  n o t  requi re  

x r i t t e n  disciosure a t  the tirne o f  t h i s  incidenv,, 

J f  tnis Coure F i r , &  r;. ,isconduct o c c u r r e d ,  t h e  re fe ree ' s  

recommendatioT# of a p m i i c  r e p r i m a n d  s h o u l a  be a c c e p t e d  by 

t h i s  Courc  i i :  i i g h e  o f  t n e  f a c t  t h a t  no d i s h o n e s t y ,  f rauc? ,  - .  

d e c e i t  0:- misrepresenration was either c h a r g e d  or p r o v e n .  

P O I N T  I 

ThE EVIDEkCE A T  THE FINAL i i E A R I N G  D I D  MOT 

CLEAR P,ND C O N v Z N C I N G  EVIDENCE SHOWING 7i-M; 
XEET TriE STANDARD O F  PROOF REQUIRED CF 

41:SCONiJuC:T OCCURRED. 

?-he SLFrerne C o u r t  nas  a c o n t i n u i n g  d u t y  t o  r e q u i r e  

charges t o  be s u p p o r t e d  by c lear  and c o n v i n c i n g  e v i d e n c e  where 

the charges have been oenled by r e p u t a b i s  members o f  t h e  B a r .  



_ _  3 a :ne Florida Bar v. McCain, 361 So.2d 700 (Fia. 1978). 

Respondent is a repL;%abie member of t h e  Bar with no prior 

disciplinary record. RRV, section 8. Respondent has a good 

reptitatiori i n  t h e  commtinity and with other members of t h e  Bar,  

R R V ,  section C, and is known to possess good morals, to be 

diligent, honest, trcstworthy, and to nave integrity by not 

o:?ly other members of the B a r  ( T I V  12-13, 28, 34; RRV, section 

C). This reputation is supported by a Catholic priest who has 

known R e s p ~ i ~ d e n i - ,  for twezty-four years (TIV 47-55) , a member 

of ac(-.oL nting profession (TIV 21-22), and by Respondent's 

business partners ( T I V  34, 36-37, 44). 

The D u r d e n  of proof in a disciplinary action is such that 

the Bar must prove misconduct occurred. The accused lawyer is 

not required to prove nis innocence. 

The standard of "ciear and convincing evidence" is ar: 

intermediate standard of proof, stricter than the 

"preponderance of evidence" standard lised in civil cases and 

iess than "beyond a reasonable doubt" standard used in 

criminal cases. Tne Florida Bar v Rarman, 238 so.2d 594 ( F 1 a . -  

1970) at 596. I n  Smith v. Department o f  Health and 

Rehabilitative Services, 522 S0.2d 956 (Fia. 1st DCA 1988). 

*.he District Court defined clear and convincing evidence as 

follows: 

Clear and convincing evidence requires that the 
evidence must be folind to be credible; t h e  facts to 
which t h e  witnesses testify r ~ l u s t  be precise and 
ex;>l ic i t  and the witnesses m u s t  be lacking in 
confusion as to  he facts in issue. The evidence 
iiiust be of such weight tnat it produces in t h e  mind 

2.3 



of the trier of fact a firm belief or  conviction, 
without hesitancy, as to the truth of the 
ailegations sought to be established. ( e . s . 1  
Respondent sumnits that the evidence adduced at final 

nearing is not clear and convincing because the Nitnesses are 

not creckbie anc! their testimony is both conflicting and 

confusing. 

T h e  Bar’s tnree main witnesses were 1) Mitzi, 2) Gorman, 

Mitzi’s ciose friend wno invested with him in che properties 

in question, and 3) Fiies, their attorney who fiied the 

grievance with the Bar. The credibility o f  a l l  three of these 

witnesses is iacking. 

Attorney Files is not a credibie witness. For  example, 

FiXes testifiea t h a t  he had never been given an opportunity to 

examine the documents in 2espondent’s o f f  ice I T 3 I  43” R .Ex. 

BBBB is a letter crated February 2 3 ,  1907 from Respondent to 

Attorney Files wherein Respondent provides Fiies the 

opportunity to inspect the records at Respondent’s office. 

ihat ietter- clearly shows that Files was given the opportunity 

to examine the recoras. his denial of that opportunity is 

directly rebutted by documentary evidence. 

”_ 

Attorney Files even contradicted himself and testified ne 

had been to Respondent’s office on three occasions (TI1 50-51) 

to inspect and pick up records o f  tne Respondent. On two 

other occasions Attorney Files examined Respondent’s records 

a.t Respondent’s office. TI1 43, 48-49. Also, Attorney Files 

received documents he requested from Respondent. TI1 52 56; 

R.Ex. CCCC 50. Fiies had every opportunity to examine a31 

14 



:-@cords -- completely the opposite of what he was attempting 

to lead the Referee to believe. 

Not o n i y  was Files given every opportunity to examine t h e  

records on January 30, 1987 he was given (on behalf of Mitzi 

and Gorman) accountings Nhich provided details on all of the 

transactions. ( R .Ex. CCCC ) Apparently he never provided them 

to Mitzi (TI 118, 220 ;  R.Ex. Y, Z, CCCC) or Gorrnan (TI 144; 

TI1 13; R.Ex. KKK,  YYY, CCCC). It is understandable why Mitzi 

anci G0rT iSI - i  deniec receiving accountings if Files withheld the 

accountings fron; them. 

Another reason to discount Files’ testimony is the fact 

that he has a vested interest by virtue of his representation 

x .,-, t . h e  civil action. It is ’Lo Files’ financial benefit for 

Respo;:dent %o be FoGnd guilty of misconduct. 

These are j u s t  a few examples and reasons that show that 

the ~estiinany of Attol-ney Files is not worthy of belief. 

y ’ ” z -  I is not a credible witness either. On & number of 

matters he showed that he was not being sincere. For exampie, 

Mitzi  as adamant about the fact that the oniy accountings 

that he ever  saw were those shown to him by Sar Counsel at t h e  

Final Hearing. -,- T 5 3 ;  B.Ex. 10, 11, 12, 13, 14. Yet when 

cross-examined, Mitzi was shown eighteen additional 

accountings (TI 92-122; R.Ex. A ,  D,  6 ,  J ,  K ,  L ,  M ,  N ,  0 ,  P ,  Q ,  

R ,  S ,  T,  V ,  t?, X ,  B3) that Mitzi admitted receiving. ne so 

contradicted his previous testimony that it ~ j a s  obvious that 

Mitzi was not being truthful. 

15 



?l i tz i  s a y s  ne neve r  k n e w  Respondent  would b e  o c c u p y i n g  

Sun Say I ownhouse 8 u n t . i l  a f t e r  Respondent  had a l r e a d y  moved 

in (-XI 4 5 I w  N o t  o n l y  d i d  Respondent  d i s p u t e  t h i s  f a c t ,  b u t  

a i s o  Gorman t e s t i f i e d  t h a t  Mitzi  s u r e l y  k n e w  Respondent  would 

be o c c u p y i n g  Sun B a y  Townhouse 8 ( T i  145). 

..- 
a 

Whew f i r s t  asKed by Bar Counse l  whe the r  t h e  Power of 

A t t o r n e y  was e x p l a i n e d  by Respondent  t o  h i m  Mitzi  answered 

!' ;7o ( 1 3 2 ) ;  y e t ,  xhen c ross -examined  b y  R e s p o n d e n t ' s  

counssL % Mitzi d i r e c t l y  c o n t r a d i c t e d  h i s  p r e v i o u s  t e s t i m o n y  

and  t e s t i f i e d  t h a t  i t  was e x p l a i n e d  t o  h i m ,  t h a t  h e  was 

p r o v i d e d  a copy o f  it  i n  a d v a n c e  b e f o r e  h e  s i g n e d  i t ,  and  ' c h a t  

.it was p r o v i d e d  t o  hi:$ t o  r e a d ,  b u t  h e  neve r  r e a d  i t  (TI 65- 

66 ) . 

Mitz i  s a i d  t h a t  h e  u n d e r s t o o d  t h a t  t h e  phrase "cash or 0 
its e q u i v a l e n t "  x e d  i n  t h e  R-M-G P a r t n e r s h i p  Agreement t o  

d e s c r i b e  how c o n t r i b c t k o r i s  t o  c a p i t a i  c o u i d  be  made, meant "a  

c e r t i f i e d  c h e c k  or lrjhatever . '! T I  4 2 .  Y e t ,  Mitzi s a i d  h e  

riever reaa the P a r t 7 , e r s h i p  Agreement i n  1983 w h e n  h e  r e c e i v e d  

i t  ( T I  38, 4 0 ,  4 2 ) .  He saia i?e d i d  n o t  r e a d  t h e  agreement I ,  

~ ; r , j - iL F i l e s  poi-." . , ,ed i t  o u t  t o  h i m .  ( T I  40-4% > .  

S i n c e  the R-M-G P a r t n e r s h i p  Agreement was p r o v i d e d  t o  

Mitzi  i n  1983 and  Mitzi  a d m i t t e d  h e  neve r  r e a d  t h e  Agreement 

u n t i l  1987, Mitzi c o u l d  n o t  have  had a n y  u n d e r s t a n d i n g  of w h a t  

tne p h r a s e  meant b e f o r e  1987. Mitzi is n o t  b e i n g  c a n d i d  here. 

r n e  referee's f i n d i n g  t h a t  Mitzi was a s o p h i s t i c a t e d  -x  I 

i nvesr ;or  c o n t r a d i c t s  t h e  t e n o r  of M i t z i ' s  t e s t i m o n y .  Ylitri 
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tries t ~ ;  give a n  ixpressicn of a Lack of u c c e r s t a n d i n g .  

R e s p o n d e ~ t  s u b m i t s  be was being d e c e p t i v e .  
a 

nitzi d e s p e r a t e l y  wanted t o  make sure t h a t  h i s  name d i d  

not appear i c  t h e  pubiic r e c o r d s  01- on documen t s .  T I  3 0 - 3 2 .  

M i t z i ,  a priest, d i d  c o t  w a n t  h i s  p a r i s h i o n e r s  t o  knox a b o u t  

h i s  iarge and numerous i n v e s t m e n t s .  (for example , h e  invested 

aria lost $37,000.00  ir: a bcsiness b e f o r e  h e  met Respondent  (TI 

ar ) .  i7e i n v e s t e d  .in Shannon W O Q ~ S ,  C a m i n o  Cosrt anc his 

r , i e c e  's ia.r,-j Arid, ke 1 ,  co..: d a f f o r d  t o  l e n d  $23,OC0.30 t o  h i s  

sei::-etar-y f o r  h e r  home. A I 1 i- :") ri, : <-* i n  add i t io i ;  to h i s  

i ~;-jvesLrlierits i r; + ,l,e Su:"'; Bay u n i m  and M a i t l a n d  I n v e s t o r s ) .  T I  

6 6 .  Fol- exampie, w!?e;? 2itzi :em+ substantiai f u n d s  to his 

;;'ersor,ai s ec re t a ry  33-34) and  t o o k  t i t l e  t o  a t o w n h o u s e  

j o i c t l y  kith h e r ,  he a i d  s o  i n  such a mannei- t h a t  his name 

x o u l d  riot be c ' i s c iosed  i m m e d i a t e l y  a d j a c e n t  t o  h i s  personal  

secre ta ry  I 7 T . r -  3 0 - 3 : ,  8 3 ) .  Another  example of h i s  p e n c h a n t  

f o r  sce:-ecy was Nheri Zi~zi ::ad@ ar; agreement t o  p u r c n a s e  

Gorman's Carriino d u p l e x  t h r o u g h  Respondent  and neve r  d i s c l o s e d  

i t  to G'orrna~,, ;7~s v e r y  c l o s e  i u i e n c .  TI1 2 : .  , .  

M:t-: ' r,as a k-$abiL of c o n c e a l i n g  h i s  a c t i o n s  w h e n  it is i n  

h i s  b e s t  i:-;teres"c t o  do so even a t  t h e  e x p e n s e  o f  others. f o r  

example, ahiie Res;>onde:;t Mas still r e p r e s e c t i n g  Mitzi , Mitzi 

C L C  zot. even  d i s c l o s e  t o  Respor;dent  t h 2 t  h e  h i r e d  Files i n  

Augus t ,  1986 t o  t a k e  a c t i o n  a g a i n s t  Responden t .  T I T  52-54.  

. .  . 

T h i s  allowed Mitzi a'Ti6 Gorman, w i t h  t h e  g u i d a n c e  of Files, t o  

t r i c k  Resqondent i z t o  t u r n i n g  o v e r  fiies , books , r e c o r d s  , and 
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-?- >* Y - o t h e r  correspondence (TI 87, 240; r r l i  32-33; TIV 62-63] 

withou't, Respondent seeing any necessity tc make copies ( TIII 

33). Once t h e  files and records ijere turned over  they were 

never returned . 

0 

;\inen Mitzi  as asked a very simple question a% the final 

hearing about hoini much he invested in the M--2  T r u s t ,  Mitzi 

c o u l d  r io t  aaswer xbie question o t h e r  than to say that he 

presl;n:eu ne q ~ t  money in t n e  T r u s t -  TI 31. The fact that he 

c o ~ ; i a  no t  anslzler s ~ c h  a bas i c  question ;;lustrates even more 

hod his zestirnony is Lacking ir detaii and candor, especially 

l.;i?en Mitzi's Ces~iwony is compared w i t h  Files' testimony that 

P F i -  i A b z i  " had  provided h i i c  with a listing of t h e  investment 

paymerits Mitzi had g i v e n  R e s p o n d e n t  { TI1 4 8 ) .  Mitzi's own 

lawyer contradicts H i t z i ' s  lack of Knowledge as 'co how much 

Yclitzi irivested. 

. .  

. .  . 7  

a 

All of the above exampies clearly show that Mitzi's 

eesti.iiTo.;;y is noit, i+~ol - '~hy of belief . 

&ormar; also lacss credibility. H e  admitteb ";at ne had 

made a Fa: I *. ~8 s';a+eme> ;iL i- uncier o a t h  ir, connection with this 

action &hen he testified at deposition that he was not in 

attendance at t h e  c los i : igs  on Sun Bay Condo 236 and Sun Bay 

Towrihou.se 8. In fact, Ssrmar; had attended t h e  closings. TI 

163--:64. Eizher he lied, or he nas a terrible memory. 

Gormar; contradicted h i s  own testimony on other facts at 

issue. For exampie, when Gorinan was asked during direct what 

a Genera? Power of Attorney is, h e  proved h i s  understanding o f  



it wnen ' h e  s t a t e d  it  g i v e s  "someone power t o  do uhatever t h e y  0 
want w i t h  your money i n  your i n t e r e s t . "  TI1 2 1 .  Then, l a t e r ,  

sJhen Gorman was asked about whether h e  r e a l i z e d  t h a t  t h e  

General Power- of Attorney t h a t  h e  had g i v e n  Respondent 

provided Respondefit w i t h  t h e  a u t h o r i t y  t o  make a down payment 

on Gorman's b e h a ? ? ,  G0rrnai-i s t a t e d  h e  d id  not r e a l i z e  

R e s p o n d e ~ t  had sticn a a t h o r i t y .  -:XI 2 7 .  Yhe l a t t e r  testimony 

c o n t r a d i c t s  his previous testimony. 

Another example of Gorman con t r ad ic t ing  h i s  ow3 testimony 

is w h e n  Gormaii t e s t i f i e d  t h a t  he never r e c a l l e d  any 

conversation w i t h  Respondent regarding c o n f i i c t  of i n t e r e s t  o r  

sis r i g h t  t o  seek independent counsel .  T I  1 4 2 ;  TI1 25. T h i s  

testimony is cornple te iy  r e fu t ed  by R . E x  V V ,  GormaK's 

& f P i a a v i t ,  signed personal ly  by GormaK, which deaXs w i t h  t h e  

very i s sue  of c o r , f i i c t  of i n t e r e s t  and the r i g h t  to 

independent counse l ,  

-I . .  
i w o  other  exampies which ; : lustrate  con t r ad ic t ions  

be tween Gorman's tesi;irno:iy and  the evidence s ~ l p p l i e d  i n  t h e  

s x b i b i t s  are ~m L;,e -fo;iobJing: 

11 Gorman uenieo aocumentary evidence provided by h i s  oKn  

personai CPA w h e n  Gorman c i i s p u t e d  h i s  C P A ' s  f ind ings  ( R . E x  I 

D O >  t h a t  Gornan received $37,280 i n  tax refunds a s  a d i r e c t  

rescit o f  Sornian's investment i n  t h e  G-M Par tnersh ip  a lone .  

T I  169-170. Gorman did not want t o  admit t o  t h e  r e f e r e e  t h a t  

' I  he received s u b s t a n t i a l  tax b e n e f i t s  from t h e  G-M 

Par tnersh ip  I I n  f a c t  , Gor-man receivea t a x  refunds o f  $39,000 
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to $44 ,00C.  TI 167;  TI1 163-166; ana 

2 )  Gorrnan t e s t i f i e d  he ( h i m s e l f )  r e v o k e d  h i s  Power o f  

A++o '~ : i ey  cc. b e f o r e  he met w i t h  F i l e s .  T I  133.  B.Ex .  4 ,  a 

c e r k k f k e o  Letter s e n t  by Respondent  t o  F i l e s  w i t h  German's 

Power of A t t o r n e y  a t t a c h e d ,  r e s p o n d s  to a request t h a t  was 

xade  by Files, not Gornan .  

Ever, t h e  w r i t t e n  evicence p r e p a r e d  by Gorrnan (E3.Ex. 15) 

is c lear ly  c o n t r a d i c t e d  and shown t o  be  u n r e i i a b l e  by h i s  

t e s t i m o n y  < T I  181 ) and o",er e x h i b i t s  For exampie Gorrnan 

s a i a  t h a t  nis cneck #12L, d a t e d  J u n e  2 6 ,  1984 ( @ . E x .  15) 

r e p r e s e n t e d  payrnent of $ 2 , 3 3 3  to Respondent  for services 

u e n d e r e c .  % . E x -  i(, L,  H H ,  Y Y Y Y ,  a n  e x p l a n a t o r y  Letter and 

compiete u e s c r i p t i o n  of t h e  expenses c lear ly  show t h a t  t h e  

$2,333 lclas m o s t l y  for Gorinan's mor tgage  payment and real 0 
es'tate taxes  and  riot f o r  s e r v i c e s .  T I  18:. These examples 

aniong o t h e r s  c l e a r l y  s h o w  t h a t  Gorman is n o t  a c r e d i b i e  

witness 

Respondent  s i ~ b m i t s  t h a t  t h e  exampies c i t e d  above snow 

t h a t  none of  t h e  Bar's three witnesses a re  c r e d i b i e  witnesses 

whose restkxiozy is wor thy  of b e l i e f .  C e r t a i n l y  t h e i r  t e s t i m o n y  

d o e s  not g i v e  r i s e  LO p r o o f  by c lear  and  c o n v i n c i n g  eviaence 

t h a t  rn i sconuuct  o c c u r r e d .  T h e i r  t e s t i m o n y  is c o n f u s e d  

rhroughotit  , imprecise and  i n c o n s i s t e n t  wich documentary  

e x h i b i t s  * 

Bar Counse i  a d m i t t e d  i n  t h e  o p e n i n g  sentence o f  his 

c l o s i n g  a rgumen t  tha t  the t e s t i m o n y  and  e x b i b i t s  a r e  
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cozFus i r ;g .  7 T T T  46.  -7 ; n z t  is s i m p l y  b e c a u s e  t h e  t e s t i m o n y  of 

t h e  @ a r : s  w i t n e s s e s  does not l i n e  u p  w i t h  ~ n e  f a c t s  s h o w n  by 

t h e  e x h i b i t s .  

w i t h  respect  zo ~ " l i t z i  for example,  ne t e s t i f i e d  a n u m b e r  

_" - of times t h a t  he is a n d  was c o n f u s e a  as  t o  t h e  facts. l i  49. 
"pon receivizg aii - 7  of t h e  t a x  r e t u r n s ,  c h a r t s ,  and other 

accountings ( -TI 63, 1 0 7 ,  111; See A p p e n d i x  B - L i s t i n g  o f  

Aceount i r ;y  E x h i b i t s  > ~ ; ~ , c i  curing tne i e n g t h y  m e e t i n g s  w n e r e  

2 e s p o n d e ; ; t  e x p L a i n e d  the a c c o u n t i n g s  p r o v i d e d ,  Mitzi  n e v e r  

i ;- ;dicatec t h a t  h e  d i d  n o t  a n d e r s t a n c i  a n y t h i n g .  A t  all times 

h e  expressed satisfaction. N o w  t h a t  the a c t i o n  h a s  been f i l e d  

a g a i r s t  R e s p o n d e n t ,  he h a s  reversed h i s  story. N o w  Mitzi puts 

; <- I 1  I .  I .maybe I 'XI sl;ui>iC=, b u t  i t  is a l l  Greek to me" (1-1 491 ,  

::Let Y s  say  i just d i d n ' t  u n d e r s t a n d  . . . . "  (TI 51, 1 1 3 - 1 x 4 ) ~  a n d  

" a n d  L d o n ' t  u n a e r s t a n d  them r i g h t  now': (TI 61). If M i t z i  d i d  

r iot u n d e r s t a n d ,  why d i d n ' t  he ever asK cjuestioris (TI 60-62, 

99) and  why a i d  tie s t a r e  that ne was satisc' t i e d  w i t h  the 

8 x p I a na t  i 3 r,s t h a t  R e S p G Z G e T i t  p r o v i d e d  ( 97 >? 

A n o t n e r  example of  confused t e s t i m o n y  occiirs when Mitzi 

&as  asi<eb b.y Bar :our" ,aeL a b o u t  h i s  c o n t r i b u t i o n  t o  t h e  G-M 

p a .- , j- + n e r - s h i p .  Nizzi g a v e  a n o n - r e s p o n s i v e  a n s w e r  and t e s t i f i e d  

= n a t  i+ xas Y i t t z i ' s  kx ip ress lon  t h s t  R e s p o n d e n t  was t o  

co ; ; t r i bu te  $20,000.  Bar Coansel h i m s e l f  t h e r ,  haa t o  r e m i n d  

% i t z i  t . ha l  Respondent was n o t  a partr;er i n  t h e  G-PI P a r t n e r s h i p  

and, t h e r e f o r e ,  R e s p o n d e n t  w o u l d  not n a v e  made a n y  

c o n t r i b u t i o ; i  2.0 the G--M P a r t n e r s n i p .  . .  7': 38-39. In "act 
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t ~ e r e  is no $ 2 0 , C O O  f i g u r e  anywhere i n  t h e  G-M Par tnersh ip  

Agreeinelit ( B .EX .  3 )  or  t h e  8-M-G par tnersh ip  Agreement ( B  .Ex = 

5). 

. . ,  lnjneri asked about  t h e  t r u s t  agreement t h a t  was arawn u p  

f o r  Mitzi rind h i s  personal s e c r e t a r y ,  Josie, r e l a t i v e  to t h e  

toolz;nnouse t h a t   as purchased for ner (TI 3 3 1 ,  Mitzi could not 

eve:? i d e n t i f y  t h e  t i - u s t  ag'i-eemenl;. "M-G,  I think, 01- G-M; 

yea:: K-G,:' be s a i d .  ':I 3 4 .  Tne name of t h e  t r u s t  was t he  M-J 

33-31): " W "  f o r  Mitz i ,  " J "  f o r  Josis. Because ..- ; r u s t  (;-I?-l 

aiA t r u s z . 5  ar:b par tne r sh ips  were iabeled w i t n  l e t t e r s  

represent ing  t h e  names o f  ~ n e  p a r t i c i p a n t s  t h i s  t e s t i m o n y  

aiso proves Ylitzi 's  iack of s t r a i g h t  forwardness and /o r  

s e i e c t i v e  memory. 

7 %  

Wner; asked a b o ~ t .  how much was t o  be cont r ibu ted  by  t h e  

pa r tne r s  (-[I 39), Mitzi ' s  response was again not  responsive LO 

+ n  L l , e  ques t ion .  i le  s a i d  ''7 A  as under t h e  irnoression t h a t  twenty 

"c-~oicsand, twenty ano t w e n t y "  were Lo be used a s  down payments 

N o t  o n l y  was t h e  answer f o r  t h r e e  ~1rnit.5 - ; ; i 39 ) - 

confusing and non-responsive to t h e  ques t ion ,  none of  t h e  

p a r t r i e r s n l p  agreemefits 0': c h a r t s  list a $20,000 f i g u r e  ( B  .Ex I 

5 ,  3, 10, 11). 

I v 

, .  

3n the i s sze  of t he  down payments, M i t z i ' s  confusion 

coi-; trasts v i v i d l y  with Gormar,'s r e c a l i  of t h e  f i g u r e s  on t h i s  

issue. Gormarl r e e a i l e c  t h e  p rec i se  down paymenr;s: 9;?0,000 o n  

S;n Bay Condo 236 (TI 136)  and $6,000 on Sun Bay Townhouse 8 

\ I &  1 3 7 ) .  Sormiari i i v e c  z'nlies away i n  Michigan  an^ came t o  ,, - -I  7 .  I . . _  
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_I r i o r i d a  only about twice a year, whereas Mitzi met with 

Respondent on almost a weekly basis d u r i n g  this time (1-111 4 2 )  

and received the identical documents that Gorman did. 

Mitzi testified rhat he first heard the term "confiict of 

interest," a few years after t h e  investments were made. TI 

44-45. The): d u r i n g  cross-examination, Mltzi stated that the 

f i rs t  time that ne ever heard the terminology about conflict 

of interest "wasn 't during t h e  Moorings. " TI 85 I irlhen asked 

&nether he recalled a lengthy meeting on the issue of conflict 

of interest which was documented by Respondent's December 22, 

1983 time s l i p  (TI11 37), Mitzi couXd not even recall the 

rneeting (7-1 87). 

&hen ?litxi was asked w h e t h e r  he asked f o r  an accounting, 

he admitted he aid not make a request (1-1 48). He testified 

to three different dates that; ne thought Gorman made the 

reques t .  One time Mi:zi said t h e  request was made when the 

Moori,r;g Corido i r ic ident ;  came L;P, which was in the early p a r t  o f  

1985. TI 53. On a n o t h e r  occasion, the request  was supposedly 

made a f t e r  Mitzi h i r e d  Attorriey Files, i . e . ,  sometime after 

Augast, 1986. TI 85-86. Then, on a n o t h e r  occasion, M i t z i  

testified that the request was nade in late 1985. TI 48. 

Sorman testified t h a t  Gorman received everything he ever 

reqliestea from Respondent  through the time that Gorman picked 

UP tne booKs and records f r o x  Respondo~t's office ir, November, 

1986 (Ti 140, 2.62, 182, 1 9 6 ) .  

Gorman's testimony as to accountings is compietely and 
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_ _  2 . o t a i i y  ir, c o r i f l i c t  w i t h  Ylitzi 's  t e s t imony .  The f a c t  t h a t  

Yiitzi neve r  maae a r-eqLtest anci does n o t  know whei; a r e q u e s t  

was made is cer ta in ;  y n o t  "c lear  and  c o n v i n c i n g "  e v i d e n c e .  

Y e t ,  t h e  Referee b a s e s  nis 32nd f i n d i n g  of f a c t  on Mitzi's 

+ep+ .., *-xrnony - . R R I I ,  para 3 2 .  T h i s  is b u t  one  example w h e r e  

? r e f e r e n t i a i  xreaLinei;t is a c c o r d e d  t o  Ezitzi 's t e s t i m o n y ,  e v e n  

though  i t  d i r e c + '  c . ~ y  c o c t r a d i c t s  Gorman's t e s t i m o n y  

Go:-man a l s o  a d m i t t e d  t h a t  he was c o n f u s e d  t h r o u g h o u t  

~ . ,  For e x z n p l e  Sormar;, i i  xe Mitzi, a d m i t t e d  receiving t h e  t ax  

:*er ;urns ,  a c c o u n t i n g s ,  and t h e  o t h e r  c o r r e s p o n d e n c e  and  h a v i n g  

ie.cg:hy xireretirigs ~ i t h  Responderit  w h e n  h e  came down t o  F l o r i d a .  

(See Appendix 8 - L i s t i n g  of Accoun t ing  E x h i b i t s ) .  Gorman 

s a i d :  

I was aiways q u i t e  s a r ; i s f i e d  a f t e r  w e  s a t  down i n  
f i q s  I *  i c e  and b i s c u s s e d  i t .  I t h o u g h t ,  'Oh, t h a t ' s  
b e a 2 t i f i ; i  T h e n  a s  soon  a s  I l e f t ,  I wouid get-- 
I j J o u i a  s t a r t  w o r r y i n g  a b o u t  i t .  I t  was v e r y  
c i f f i c t ; l t  t o  zry t o  remember a i l  t h e  d i s c u s s i o n s  
znat  we had. -i; 143. ( e . s >  

- 1  

, 1  

Y e t ,  Gorxa;: n e v e ~  a s k e d  a z y  q u e s t i o n s  ( T I  166) and  r e c e i v e d  

responses t o  a n y  r e q u e s t  t h a t  he or 2;s r e p r e s e n t a t i v e  made 

(-rx 147 , 162, 2 8 2 ,  1 9 6 : .  i-iis a d r n i t t e d  lack of memory f u r t h e r  

s d b s t a c ~ i a t e s  % h e  f a c t  t h a t  h i s  t e s t i m o n y  is not c l e a r ,  

conc i se ,  o r  d e t a i l e d .  

. .  

Gorxan t e s t i f i e d  t h a t  there were f a c t u a l  i s s u e s  t h a t  

Respondent  p r o b a b l y  m e r t i o n e a  o r  e x p l a i n e d ,  b u t  h e  ju3.c  d i d  

nor, r e c a l :  t h e m  a t  t h e  t im  o f  t h e  f i n a i  h e a r i n g .  For  

exanlpLe, w5en Gorman was a s k e d  w h e t h e r  Respondent  e x p l a i n e d  

t n e  a d v a ~ t a g e s  of l e v e r a g ; i n g  r ea i  estate i n v e s t m e n t s  w i t h  low 
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down payments Gorman responded, "Ee (Respondent 1 probably 

did, but I just don't recall. I '  TI 165. 

The above examples show that the testimony of the Bar's 

main witnesses was confused, disjointed, and contradictory. 

Mask importantly, it was not credibie. 

Respondent argues tnat preferential treatment was 

accorded to anytniny that Mitzi said because o f  his vocation 

in life. But, as pointed out above, Mitzi's testimony 

frequently is contradicted by Gorman's or by documentation - 
Mitzi nimseif was inconsistent on the stand. When coupled with 

his, at best conf~sed, and at worse selective memory, it 

uecornes apparent tnat Mitzi should not be believed. 

In conclusion, Respondent argues that the evidence 

presented by the bar t,hrough witnesses who were not credibie 

 as not clear and convincing evidence and did not prove the 

allegations against Respondent .. Tne facts to which the 

WiXTiesses testified were not precise. They were not 

6istincLly remembered. The witnesses were obviousiy and 

admittedly confused. 

POINT 11 

Tr-iE REFEREE'S FINDINGS OF FACT ARE CLEARLY 
ERRONEOUS OR WLTi-iOI?T SUPPORT Ilu THE RECORD 
kkD SHOULD X C T  BE JPt-iELD. 

A Referee's findings o f  fact and recommendations of guilt 

snouid not rje Gpheia if they are ciearly erroneous or without 

support in tne recoru. The Florida Bar v. Wagner 212 So.2d 

770 (Fia. 1968). Ir; is the responsibility o f  the Supreme 
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P b , o u r ~  i;-i d i s c i ~ i i ~ ~ a r y  qroceedings to r e v i e w  t ~ e  Referee's  

r e p o r t  ana d e t e r m i n e  i f  h i s  recommendations cf g u i l t  a r e  
t q g  'ppov-" _" 3 

-u , Led by t h e  v e c o r d .  ;ne F l o r i d a  Bar v .  t-iirsch, 359 So.2d 

856 / c 1  \ I  * a .  1978:. ;Ti d i s c i p l i n a r y  matters,  the tii'cimate 

Jucigmenz :-err;a,:>s iiitll ;cne Supreme C o u r t .  Wagner 

I n  this c a s e ,  t h e  Referee's f i n d i n g s  of f a c t ,  w h i c h  a r e  

:he b a s i s  f o r  his f i r ; d i n g s  of g u i l t ,  are cleaviy en-oneous or 

without s u p p o r t  ir; t h e  r e c o r d .  E x a m p l e s  of t h e  most serious 

er roneozs  f i r idir igs  a r e  g i v e n  b e i o w ,  Dut space l i m i t a t i o n s  do 

n o t  pe rn i i t  a coiT?iete l i s t i n g  of aLi o f  t h e  errors. Many of 

* r \  * , * @  2eferee 's A:: 4 4 . 1 ,  .8.., d '  * # I  "gs o f  fact are suppor ted  o n l y  by t h e  

aiLegatiocs of t h e  3ar and n o t  by tne record. 

E x a m p l e s  are t h e  referee's nos t  egregioc;s e r ro r s  a r e  

l i s t e d  be low.  

Paras rapk  9 .  The referee's F i n d i n g  that Respondent  

charged $3,965.03 L h t  " +-, managemenr. fees  from 3c tobe r  :9%6 

t h r o u g : :  Oc tobe r  I988 is ciear-ly erroneous .( 
-~ . 
; n e  Yeferee's mistake was b a s e d  o n  h i s  r e v i e w  of 8 . E x  .21  .I 

Colum;: t h ree  o f  t h a t  e x h i b i t  listed $3 ,965 .00  i n  f e e s  p a i d  t .o 

* m  -;  rriana.ger of t k e  c o ~ d u r * '  - 4  ,IAuni , .  not to R e s p o n d e n t .  T h e y  were 

Coildo assessments for u n i t  236 .  

A s imi la r  e x h i b i r ;  B .Ex " 2 2 ,  summar iz ing  expenses for 

Townhouse 8 ,  b y  a s t e r i s k ,  i n d i c a t e s  t h a t  co 

r e p r e s e ~ t s  cor;do assessments. R .Ex .TT, l i n e s  15-11 indicate 

t h e  r egGla r  condo assessrner#: f e e  was $130.00 per month.  

Paragraph 10. T h e  Yeferee's f i n c i i n g  t h a t  Gorman and 
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ai'ec".iy (-yJ'." , , _ (  adicted by t n e  e v i d e n c e .  

Oocunen ta ry  e v i d e n c e  r e f u t e s  t h i s  f i n d i n g  I R e s p o n d e n t  

c l e a r l y  s t a t e d  in the R-M--G 7 a u t n e r s h i p  a g r e e m e n t  I S .Ex .5 

, , , a t  c o n t r i b L t i o n s  would rre ir; "cash o r  its e q u i v a l e n t . "  I n  

+-he G-M par t . r&rsn;p  agreement, B .Ex - 3 ,  j u s t  t h e  word " c a s h "  

C k  

. .  

A t  c i n e s ,  n o w e v e r ,  R e s p o n d e n t  would  make rIortgage payrnen t s  

' [ h e r e  is rio recorcj e v i d e n c e  t o  support the referee's 
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c;, , J . I td ing  t h a t  Respondent  o n i y  p a i d  $600.00 per m o n t h  r e n t .  0 
Paragraph 17. T h e  referee’s f i n d i n g  t h a t  Respondent  made 

r;o cash c o n t r i b u t i o z s  is izrholly w i t h o u t  e v i d e n c e .  

T h e  o n i y  CPA t o  t e s t i f y  i n  t h e  case i n  c h i e f  was J .  

M.’ c’7 1 a e i  Morgan. rie f o c z d  t n a t  Respondent  d i d ,  i n  f a c t ,  make 

cash c o n t r i b u t i o n s .  Respondent  wrote $17,363.30 w o r t h  o f  

checks, f rom h i s  own a c c o u n t s ,  for t h e  b e n e f i t  o f  t h e  

I n  a d d i t i o n ,  Respondent  made p a . r t n e r s h f p s  . 155 

$6,788.00  of charges on h i s  personal  c r e d i t  c a r d s  f o r  t h e  

b e n e f i t  of the p a r t n e r s h i p .  T J I  1 5 6 .  

-- I .. 

M r .  Yorgan’s f i n d i n g s  are c o n f i r m e d  by Bar E x n i b i t  16. 

Even !Yr. F i i e s  c o n f i r m e d  a t  f i n a l  h e a r i n g  t h a t  he had 

d e t e r m i n e d  by t h e  d a t e  of  t h e  c i v i l  t r i a i  t n a t  Respondent  made 

cash c o n t r i b u t i o n s .  T X I  42 I 

C b v i o u s i y ,  t h e  referee e r r e d  w h e n  he fol;nd t h a t  

Respondent  made no casii con t r  i b u t i o n s  

P O I N T  III 

: , - i E i  3 E F E R E E ’ S  F i i v D I N G S  OF G G l i T  ARE IMPROPER. 

A .  THE REFEREE ’S RECOMMENDATION 3F GUILT 
ZF A R T I C L E  X I ,  I N T E G R A T I O N  RUE 
11.02(4) FOR FAILING T O  FURluISH AN 
A C C O U h T I h G  A 5  REQUESTED SHOULD NOT BE 
GP;iELJ. 

-- , z e  Referee recommends f i n d i n g  Respondent  g u i l t y  of 

v i o l a t i n g  Ar i -  , i c le  X I ,  I n t e g r a t i o n  R u i e  2 ;  .02( 4 )  b e c a u s e  t h e  

Respor,aent faileu t o  p r o v f d e  a n  a c c o u n t i n g  of  t h e  f u n d s  

:-esuir-ed ~ (See Appendix B - , i s r ; i n g  of Accoun t ing  E x h i b i t s )  .) 

28 



R e . q  -7 (-Jnc;ev,- d i d  not v i o l a t e  I n t e g r a t i o n  Rule 1?.32( 4 1 b e c a u s e :  

’ I/ ’, t h e  R u l e  does  not a p p l y  t o  f u n d s  received o r  

c i isbursecj  by a Trustee or  one  i n  a s i n i l a r  c a p a c i t y ,  s u c h  a s  

a:-i Agent  or  Manager ,  under  a specific document where che f u n d s  

a r e  7,aiT+-: I #  ,bdA.:;eci ir, a separaze or  s e g r e g a t e d  account ;  

2 )  i n  t h e  a l t e r n a t i v e ,  a s s u m i n g  t n a t  t h e  I n t e g r a t i o n  

R, Uie I - is applicabie, sornpiete a c c o u n t i n g s  were p r o v i d e d  

t i i roughoLt  t h e  per ica  I: q u e s t i o n ;  and  . *  

3 )  R e s p o ~ d e n t  r e s p o n d e d  t o  ali r eques t s .  

Zntegratio;: Ru le  11 .C2(  4 )  was n o t  v i o l a t e d  by Respondent  

b e c a u s e  i z  applies t o  trust f i i n c s  r e c e i v e d  or d i s b u r s e d  by 

Lawyers i n  the c o u r s e  o f  t h e i r  pract ice  o f  l a w .  dnen Gormar, 

wirer: f u n d s  directly t o  ResponderiL, Sorman lnJas n o t  a c l i e n t .  

i ne  f l i nds  were no t  s o l i c i t e d  by Responden t .  T h e r e  was no 

agreemerit betwee;: Gormari and Hesporiaent f o r  l e g a l  s e r v i c e s  t o  

38 per fo rmed  f o r  Gor- i i I t in .  i h e y  were n o t  t r u s t  f u n d s .  G o r m a n  

s i m p ? y  wariced t h e  f i ir ;ds t o  be i n v e s t e d .  Gorman p r o v i d e d  a 

Power o f  A t t o r n e y  t o  Respondenk t o  a c t  a s  nis a t t o r n e y - i n - f a c t  

(as opposscj t o  ar; a t t o r n e y  at l aw) .  R . E x .  C C .  I t  was unde r  

the i3ower of A t t o r n e y  a n c  p a r t n e r s h i p  agreements t h a t  t h e  

funds were r e c e i v e a  and d i s b u r s e d .  

I- I 

- 

T n e  I n t e g r a E i o n  R u i e  d o e s  not a p p l y  t o  lawyers who 

r e c e i v e  spec ia l  fclnds a s  a non- i awyer  Trustee o r  one i;: a 

simiia:- ca?ac i ty  unde r  a spec i f ic  d o c u m n t  where t h e  f u n d s  a r e  

x a i n t a i r , e d  i n  a s e p a r a t e  or s e g r e g a t e d  f u n d ,  [See F i o r i d a  Bar 

I n t e g r a t i o c  Ru ie  B y l a w s  ). A r k i c l e  X I ,  S e c t i o n  :1.02( 4 ) (  c )( 1 12 . 

” _ .  
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. . I  ~i i<ek ; i se ,  :he I n t e g r a t i o n  Ru le  d i d  riot and  s h o u l d  n o t  a p p i y  r-o 

Respondent  who r e c e i v e d  t h e  f u n d s  of Gorman a s  nis “ a t t o r n e y -  

i n - f a c t ”  Lnder Sorman’s  General Power of A t t o r n e y  where t h e  

f u n d s  were mainLaineo i n  a separate s e g r e g a t e d  a c c o u n t  I 

Respondent  argL;es t n a t  i t  would n o t  be a p p r o p r i a t e ,  j u s t  

b e c a u s e  Respondent  h a p p e n s  t o  b e  a Lawyer,  t o  r e q u i r e  him t o  

piace a n y  and  a i l  fLirius t h a t  h e  r e c e i v e s  from anybody i n t o  h i s  

L a w  o f f i c e  t r u s t  a c c o u n t .  This is p a r t i c u l a r l y  t r u e  when t h e  

f u n d s  were s e n t  for p u r e l y  rea l  e s t a t e  i n v e s t m e n t  p u r p o s e s .  

Respondent  r e c e i v e d  special  t r u s t  f u n d s  from MiLzi a s  

Mi tz i ’ s  T r u s t . e e  under t h e  M-R Ir:st Agreement ( i 3 . E ~ .  1) and 

m a i n t a i n e d  t h e  f u n d s  i n  a s e p a r a t e  trusr. a c c o u n t  a t  Dean  

h i t t e r  Reyno lds  ( T I  68,  7 0 ) .  T h e  I n t e g r a t i o n  R u l e  d i d  no t  and 

s h o u l d  not a p p l y  L o  t h o s e  f u n d s  r e c e i v e d  from Mitzi  b e c a u s e  

Respondent  was acc i r ig  a s  Y i t t z i ’ s  T r u s t e e  ana he m a i n t a i n e d  

t h e s e  f u n d s  unde r  ene M-R : - rusk Agreement in a separa te  

BCCOL.irit. 3ea.n witter s u p p i i e d  t h e  a c c o u n t i n g s  - 
When t h e  f u n d s  o f  Gorman or Mitzi were needed f o r  a aown 

payment o p r o p e r t y  or f o r  ari expense  r e l a t e d  to t h e  p r o p e r t y ,  

it N a s  iaKen f rom Gormaii’s a c c o u i x  or t h e  M-R ? - r u s t  account o n  

a c a s h  rieeaed b a s i s  and u t i l i z e d  f o r  its a p p r o p r i a t e  p u r p o s e  

t h r o a g h  t h e  l e d g e r  c a r d  system xnicin m a i n t a i n e d  a r e c o r d  o f  

k h e  t r a n s a c t i o n .  A , l  T m otner words, a t  tne p o i n t  i n  time w h e n  

t h e  f u n a s  of German o r  t h e  M-R ? - r u s t  were needed f o r  a n  

I n v e s t m e z t ,  t h e  f u n d s  were d i s b u r s e d  f o r  t h e  p a r t i c u l a r  

e x p e n d i t u r e .  Because the 5u:i Bay { u n i t s  were c l o s e d  and  t i t l e d  

3c 
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apparentiy is no concern abour t h e  c a p i t a l  con t r  i b u t i o i i s  of 

3; i tz i  cir Goririan or  t h e  expenses  of  t h e  p r o p e r t i e s  For that 

nlatter . 

a 

F i r s t  o f  a i l ,  Respondent  was never  asked t o  P r o v i d e  a n  

acco~ntina of Resporidezt ' s  coTitr ibut ior i$ .  T h e  recGYd C i e E i r l Y  

r e F l e c t s  t n i s .  ?!itzzi testiffed t h a t  h e  never- made a r e q u e s t  

of  R e s p ~ n d e i ~ t  f o r  a;-; a c c o u c t i n y  . !?itxi s a i d  h e  h a c  a 

?4,scuscJior; w i t h  50'7 , , i a i ,  -.-. anci it was Sorman who reqL;ested t h e  

accc;ctings.  T J  G8. G c ; r - m a n  was a s k e d  d i r e c t l y  twice w h e t h e r  

he e v e r  made a request o f  RespoTident for a n  a c c o u n t i n g  of 

R e s p o n d e n t ' s  c o n t r i b u t i o n s .  T r ;  n o  u n c e r t a i n  t e r m s ,  Gorman 

said , I( No . :: ;;I 16,  18. Nor was a n y  request  or' Responden t  

For ar; a c c o u n t i n g  of Res9oTiden.L 's c o n t r i b u t i o n s  e v e r  mace by  

a:-iyone eise on b e h a l f  o f  Cjorman o r  Mitzi  and there  is no 

_- ... 

e x h i b i t  O r  evide;- ;ce  + ? - *  +; idL v e r i f i e s  s u c h  a r e q u e s t  was e v e r  

made. 

I t  s h o i l l d  be  pointeb o u t  t%t Gormari t e s t i f i e d  ",at h e  

and h i s  r e p r e s e n t a t i v e s  were p r o v i d e a  w i t h  e v e r y t h i n g  t h e y  

yec;ues-,eG *,j7yocy,;; t he  t:n.;e + h - +  ' ne o b z a i n e d  t h e  r e c o r d s .  TI , .  

143,  1 4 7 ,  162, 182, 296. Go:-msu made some mention of a f r i e n d  

of nis i .^ t i :  LA,,re Rock w n o  ;ace Some r e q u e s t ,  b u t  h i s  f r i e n c  

never  testifiec noi- was the re  a n y  ie+" or o t h e r  e x h i b i t  to 

q, bu ,&-. ;antiate kinat was requestec. 

l&y&)0;3de\7t te3" : F :  A e d  h e  p r o v i d e d  Gornian's f r i e n d  w i t h  

e v e r y z h i n g  h e  r e q u e s t e d  aiic o f f e r e d  h i m  t h e  o p p o r t u n i t y  t o  

i i-ispect a n y  reco?-as i:; R e s p o n d e n t ' s  possess ion  s ince  t he  
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records had a l r e a d y  been  p r o v i a e d  t o  Gorman I 

GorrflhTi also s t a t e d  at one  tirne h e  r e q u e s t e d  c o p i e s  of 

c a n c e l i e d  checKs. Respo:iciei:'; 7 r o v i d e d  Gorrnan and  F i l e s  w i t h  

. *  
9.. , , u l l ~ e ~ o ~ s  , , .Y o p p o r t ~ ~ x c i e s  to inspect  t h e  checks and e v e n  p r o v i d e d  

"iI 155; 4 7 .  Atto : -ney  FiLes w i t h  c o p i e s  of tne  c h e c k s .  

jliesponder,t p r o v i d e d  ~ i i e s  a i t n  a c c o u n t i n g s  i o u  f l i t x i  and 

Gour;;an a s  cocumented by R . E x .  CCCC, Items 46-52, 5 4 .  T h e s e ,  

? ,OI . ;~VET- ,  & e r e  :;ever ~rovided t o  Mitzi  o r  Gorrian by A t Z O r T i e Y  

F i l e s  a s  M i t z i  and  Gor%ai? t e s t i f i e d .  ii 118, L20, 194; TI1 

13; H.Ex. Y ,  z ,  KKK, Y Y Y .  F i l e s  a p p a r e n t i y  a t t e m p t e d  to 

asce:-"-,aiz :nsnys 0:; n ~ s  ow: and had some s u c c e s s .  A A  40 he  

;.jas p r o v i d e d  w i t k i  t h e  r e c o r d s  t h a t  t h e  a c c o u n t i n g  expe r t ,  CPA 

9.'iorgaii, examinec. I"ir . Morgan exarcined t h o s e  r e c o r d s  and  f o u n d  

then; t o  b e  c o m p i e t e .  -::I 152. Even Attori7ey F i l e s  t e s t i f i e d  

zhat h e  was a b i e  t o  vz : - i fy  R e s p o n d e n t ' s  c o n t r i b u t i o n s  later. 

-712 42.  

-_ - 

. .  . .  , .  "" 7 - 

2espor,dent p r o v i d e d  a r . o~np ' e+e  v i l c  accouri+;  ,,,,rig t n r o u g h o u t  t h e  

r e l a t i o n s h i p .  There were opportunities f o r  Gormar~ and P4itz.i 

of Respondent  y s  arid their r e p r e s e n r a r ; v e s  to i n s p e c t  a l l  

r eco r -a s  . F? e s p o ;i a e r: t :-espo:?dec to all r e q u e s t s  f o r  

a c c o u n t i n g s .  ; : : e re fore  r,here is 20 e v i d e n c e  t o  s u p p o r t  t h e  

B a i - ' s  a l i e g a t l o ; :  tna: Respondent  fai,ieci t o  r e s p o n d  to i=- 

, b u t i o n s  t o  R-r"l--G 

P a r t n e r s h i p ,  Responderit  has n o t  v i o l a t e d  I n r e g r a t i o n  2 u l . e  

2 1  -32 :  4 > for r a i i ~ n y  t o  p r o v i d e  a " r e q u e s t e d "  a c c o u n t i n g  of 

,-u;lcs I 

, "  

-- , 

, "  a oL; TI r y e q u e s r ,  ,,":Kg of n2.s con'"; 

~ _ - -  

I t  1 % 
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I:-, conclusion , ",he Referee's recommendation of guilt of 

A r t i c l e  XI, In l eg ra t ioL  Rule 11.02(4) for faiLing to furnish 

ar! accour'ti:-ig as requested shouid \lor, be upheld and should be 

reversed because: 

1) the rule is i - m t  appiicable; 

2 )  coniplete accountirigs were qrovided a i l  aiong; and 

3) Respondent, having already proviaea coniplete 

accouI-itinys, r-esponaed to ail further requests. 

I B .  i i - k  REFEREE ERRE3 I N  RECOMMENDING 
2ESPONDEhT BE FOUND G U I L T Y  OF 
OISCIPLIhARY RCLE 5-101( A )  FOR 

EXERCISE OF RESPONDENT'S PROFESSIONAL 

OR REASONA3LY MAY BE AFFECTED 3 Y  h I S  
OL4N FINANCIAL,  BUJSINESS, PROPERTY, OR 
PERSONAL INTERESTS. 

ACCEP;'ING EMPLOYMEN"r WHERE *r!;jE 

: L ~ ~ E E N - -  ON BEHALF CF C L i E N - r S  WCULD BE 

- .  dlscipiiriary R L ; ~  ~ - I Q I ( A )  star,es: 

E x c e p t  with tile consent . -  of his client after f u l i  
cisclos~re, a ;shyer 5 h a ~ ~  T,OL accept  empioyment if 

tne exercise of . .  his 1 professionai juasrnent on behaif 
of his clien~ W L L ~  be 0:- reaso:;abiy may be affectec; 
DY h i s  owin ~ ; : - i s ;~c ia ,  ~usiness, propel-ty o r  persoriai 
ir;i,erests. 

:!ere s i x p l y  stGitec, the Rule states t t l a t  a lawyer snould not 

accept empioyment if nis juagment is affected b y  nis interests 

r -  

,niess the client consenLs. 

;r; Mitzi's case, Respondent testified cnat  ne first maue 

the aisciosures aL the Lime when M i t z i  execured a Power of 

Attorr;ey ar8a M--R rri lsz Agreement - T h i s  is  hen Respondent 

f i rs" ,  pel-forrnea services for M i t z i .  A t  this time, 

35 



34 





h 

h 

a of tne t a x  benefits were p r o v i d e d  to t h e  G-M P a r t n e r s h i p .  Ine 

ay-rar igef r ie - l  ajas C . , :  ,,,ly Gisciosecj al-id Resporident   as s u b j e c t e d  

LO t h e  p r o v i s i o n s  ic the p a r t n e r s h i p  a g r e e m e n t .  R e s p o n a e n t ’ s  

i , r i t e r e s t  c l e a r l y  in f a c i l i t a y -  , i n s  a n  investment o p p o r t u n i t y  

for Mitzi and Gorman and n o t  for h i m s e l f .  Gorrfiaz a n d  Mitzi 

needec Respozcjent to accompl ish t n e i r  g o a l  of i n v e s t i x j  i n  t h e  

b 3 u , ,  Bay Townnouse. h e i t h e r  of t h e m  c o u l d  r e s ide  i l l  t h e  clnjle 

ana thotiyh Responderit r e s i d e d  i n  i t ,  f a i r  r e n t  was p a i d  f o r  

its LLse. R . E x . J J ,  p l ,  l i n e  6(a); 2-11 167-:48. More 

i x p o u t a n t l y ,  by  r e s i d i n g  i n  t h e  u n i t ,  R e s p o n d e n t  r e d a c e d  t h e  

down paymect  by  one-half . 

c :  .,* 

Respondezt’s jucjgmerit was n o t  a f f ec t ed  by t h e  way t n e  

p a r t n e : a s h i p  xas s+v ‘ l -  , l u ~ t a r e d .  R e s p o n d e n t  was required t o  a c t  i n  

-1 &i,e viariner o u t l i n e d  in t h e  a g r e e m e n t .  R e s p o n d e n t  c o u l d  not 

c n a n g e  it w i t h o u t  t h e  coi7sent of Mitzi a n d  Gorman. R e s p o n d e n t  

f u r t h e r ,  a s  shown  b y  h i s  a c t  of r e a d i l y  t u r n i n g  over Xhe 

m a n a g e n e n t  i;; l a t e  1986, d i d  not l e t  h i s  j adgmenL be affected 

by any i n t e r e s t  ha n;ay h a v e  a c q u i r e d  s i g n i n g  t h e  P a r t n e r s h i p  

Agreemenz. A s  it h a s  t t i rned  o t i t ,  i t  was not  i E  R e s p o n d e n t ’ s  

best  ir;teyec.:.’ Q;s t o  t u r r ,  o v e r  t h e  managemen t  to Gormaz, b u t  h e  

o i c  s o  v o l z n t a r i i y  a t  Gornan’s reques t  w i t h  M i t z i ’ s  consent. 

Az t h e  %,,.re t h e  proper”,es were t u r n e d  over t o  Gorman ,  t h e y  

here ir, e x c e l i e n t  s h a p e  i i n a n c i a i i y .  ( B a t h  u n i t s  wers 

7 e r ; t e k . I  I t  is oniy t n u o u g n  t h e  mismanagemen t  of Gorrnan aria 

Mitzi ttiar; aamage h a s  been c a u s e d .  
_ _  -. r i . ~ a i i y ,  i t  s h 0 ~ i . d  be noted t h a t  t h e  3eferee c i u  riot f i c d  
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0 tnac Respondent faiiec: to make aisciosures. t i i s  findings 

stated Respondent did n o t  fully disclose; in other words, the 

Referee found that aisciosure was made, but it was not 

compiete. ihje wouid submit that this finding has to be based 

on the testimony o f  Mitzi and Gorman versus the Respondent 

si;,ce tne ~isciosure aria consent was not reduced to writing in 

1583. ( I t  snould be noted that the rule in effect at that. 

tirrie did not require consent in writing.) 

Ii? view of the confusion and iack of recall in the 

testimony of Mitzi and Gorman, especially where neither one o f  

tnem can recall tnis same issue and where there is aocumentary 

eviclence 03 disclosure and cor,sent, we would submit that tneir 

testimony is no t  persuasive. Most importantly, on the issue 

~i disclosure, Lorinan's Affidavit ana the December 23, 1983 

time slip of the meeting W i t h  Mitzi specifically mentioning 

conflict of issue, provide documentary evidence that 

Respondent's custom was to discuss conflict. This is 

bu" L ~ i . e s s e ~  4. y by the CestimorLy of two o f  the character 

witnesses, tienney ( T I V  45 1 and Attorney Leklem ( IIV 9-13 1 I 

C. THE REFEREE ERRED IN RECOMMENDING 
RESPONDENT 3E FOC?ND G U I L T Y  CF 
DISCiPLINARY RULE 5-104( A )  FOR 
ENTERING I N T O  A SUSLNESS TRANSACYIOh 
ijITH CLIENTS Wi+EN T3EY HAD DIFFERING 
INTERESTS THEREIN AND THE CLIENTS 
EXPECTED ?HE EXERCISE O F  HIS 
PROFESSIONAL JUDGMENT THEREIN FOR THE 
F'ROliECTZON O F  THE CLIENTS. 

Respondent aid no';. violate DR 5-104(A)  because the 

interes~s of ,Yitzi3 Gorsan, and Responaent were not different, 
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their i n t e r e s t s  were r i u t u a i .  ?JH 5- I C ~ ( A ) ,  which lirnits ( n o t  

p r o h i b i t s )  uusiness r e l a t i o n s  w i t h  c l i e n t s ,  s t a t e s :  

0 

. . _  
A iawyer snail riot enter i n t o  a b u s i n e s s  r r ansac t ion  
w i t h  a c l i e n t  If t h e y  have d i f f e r i n s  ircterests 
s b , l e ~ e i ; ~  ;-. anti ir t he  c l i e n t  expects  t h e  iawyer t o  
exe rc i se  his 7rofessional j u d g m e n t  t h e r e i n  for t h e  
p ro t ec t ion  of t h e  c l i e n t ,  ~nless t h e  c l ien t  has 
cor~seyi ted a f t e r  full Gisciosure.  

- r  

. .  
Responaent : ~ a a  rnutua, i r t e r e s t s  with Fitzi and Gormari I They 

_ .  &,A x;a-," ,,,sC: t h e  properzy t o  ~e rented and t o  Increase i n  va iue .  

T h e  i nvestrnel:: in S;ln Bay Yoxnhouse 8 was a mutuai 

i r;vestrrIenl . p."iitzi wanted 4 ° C  1.3 i n v e s t  " s e c r e t i y  i n  a 

r e s i d e n t i a l  condon;  .L r - u m  # A  w i t i :  Gorrnan , Mitz i ' s  c i o s e  friend, wno 

;jar;ted a F i o r i d a  real estate tax s h e l t e r  in an area  t h a t  was 

booming. Mitzi and Gorman needed and wanted Responden: to 

hazaie  the t r a n s a c t i o n  and care f o r  t h e  proper ty .  .. 
0 

OR 5-LS4( A )  p r o n i b i t s  enzer-ing into a business  

- I  

4- , , ansac%ior i  v x w i t h  a c,;er,t or i iy  if they have d i f f e r i r i g  

" ,  ir;zeres-,s, !' It shosia follow That  ii the iawyer and c l i e n t  

co n o t  have d i f f e r i n g  i r iceresLs,  then tne lawyer may enter 

i n t o  a business t r ansac t ion  w i t h  h i s  c l i e n t .  T h e  r u i e  d o e s  

T;Gc Sca te  t h a t  a Lawyer 4 s  p r o h i b i t e c !  from en te r ing  into any 

business t r ansac t ion  w i t h  h i s  client . 
- .  
; ne Sar a rgues  t h a t  notwithstanding t h e  c i e a r  iariyuage 

( " i f " )  of t h e  r u l e ,  any time a iawyer e n t e r s  into a business  

, ,ansact ic ; :  w i t h  h i s  c l i e n t  t h a t  t h e r e  a re  d i f f e r i n g  

k nzeresrs . ~ h e y  c i t e  T h e  F lor ida  Bar v .  Bern, 425 So.2d 526 

{ T i a "  1882)  a s  a l ; thor i ty .  r-iowever , DR 5 - 1 0 4 ( A )  Goes r io t  

state t h a t  every time a lawyer enters into a business  

%-Yl 

_- 

e 
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t r a n s a c t i o n  w i t h  h i s  c l i e n t  t h e r e  is a u t o m a t i c a l l y  d i f f e r i n g  

i n t e r e s t s .  I f  OR 5-104 m e a n t  b u s i n e s s  t r a n s a c t i o n  was EZ 

c o n f l i c t ,  % h e  r u l e  s n o u i d  n a v e  s a i d  s o .  I t  d i d  n o t .  

R e s p o n d e n t  s h o u l d  n o t  be f o u n d  g u i l t y  of v i o l a t i n g  OR 5- 

1 0 4 ( A )  because  t h e  r u l e  does  n o t  p r o h i b i t  lawyers from 

e n t e r i n g  i n t o  b u s i n e s s  e r a n s a c t i o n s  w i t h  c l i e n t s  when t h e  

in te res t s  of t h e  pa r t i e s  a re  t h e  same. 

DR 5-104(A)  a l lows  a lawyer t o  e n t e r  i n t o  a b u s i n e s s  

t r a n s a c t i o n  w i t h  a c l i e n t  w i t h  a d i f f e r i n g  in te res t  w h e r e  

t h e r e  is f u l l  d i s c l o s u r e  a n d  c l i e n t  c o n s e n t .  R e s p o n d e n t  

a r g u e s  t h a t  R e s p o n d e n t  d i d  make proper d i s c i o s u r e  a n d  c l i e n t  

c o n s e n t  was g i v e n  a t  t h e  time t h a t  t h e  p a r t n e r s h i p  

a g r e e m e n t (  s )  were s i g n e d ,  i . e .  October 31, 1983. R e s p o n d e n t  

p rec ise ly  r e c a l l s  d i s c l o s i n g  t h e  i s s u e  of c o n f l i c t  of i n t e r e s t  

a n d  r i g h t  t o  seek i n d e p e n d e n t  c o u n s e l  i n  terms o f  h i m  w e a r i n g  

u i f f e r e n t  h a t s .  T I 1 1  36-37. R e s p o n d e n t  had met w i t h  Mitzi  

aefore t h e  p a r t n e r s h i p  a g r e e m e n t s  were e x e c u t e d  t o  g e t  Mitzi 

t o  s i g n  t h e  F i r s t  Amendment  t o  t h e  M-R T r u s t  ( B . E x .  1) a n d  

Gorman t o  s i g n  a t h i r d  P o w e r  of A t t o r n e y  (B.Ex. 24). I t  was 

a t  t h i s  time t h a t  d i s c i o s u r e  was made a n d  c o n s e n t  was g i v e n .  

Mitzi  does n o t  r eca l l  h e a r i n g  t h e  term " c o n f l i c t  o f  

i n t e r e s t , "  b u t  ne Tiever s a i d  t h a t  R e s p o n d e n t  d i d  n o t  d i s c u s s  

t h e  c o n c e p t  i n  t h e  terms R e s p o n d e n t  i n d i c a t e d  h e  u s e d ,  i . e . ,  

t h e  w e a r i n g  o f  d i f f e r e n t  h a t s .  F u r t h e r m o r e ,  Mitzi  was 

c o n f u s e d  a s  t o  when h e  n e a r d  t h e  term " c o n f l i c t  of i n t e r e s t . "  

kt f i r s t ,  h e  said it  was a t  t h e  time" when t h e  M o o r i n g s  
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A?pare:;;y, :he Refee:-ee agrees tna.; some cisciosiire 

c o n f l i c t  cs-: i r , z e r e s t .  R.Ex. V V .  ~ n e  Affidavit states, in 



that a f f f c i a v i t  snows t h a t  it  Kas I PGrt ierrnore 

Respondent  1s custol:; to ciscuss c o n f l i c t 3  o f  interest. 

say r‘ ,-,oiir;sel argues that the o n l y  way t o  have r ’ u l i  

conipliance is t o  have w:- i t ten d i s c l o s u r e  t o  t h e  clients a 

?;owever,  ir; 1983 there bias n o  r u l e  t h a t  reqLiired Resporident t o  

~ o c u n i e n t  that ~,osponder;t t o  maKe his d i s c l o s u r e s  in writing. 

a rille was DL a(.jopted G’,-.+. * Ir,ii Jsriaary 1 , 1987. 

The record skiows id- wodld be out of character for- 

Kes;ondent riot to d’sc’ose * . A .  the c o n f l i c t  i s s u e  a n c  ootain 

consent .  [See t i l e  t esz i rnony of one or’ the character 

~ftnesses, ~ e r ; r i e y  (TIV 4 5 1 ,  who po i r i t s  otit  t h e  f a c t  t h a t  

Respondei-it discussed the issue w i ” i  ”, nirn on o t h e r  o c c a s i o n s  

ever; t h o ~ i g k  Kenriey saw no d i f f e r i n g  i n t e r e s t s .  See a l s o  t he  

testimo::y of ci-iaracter witness A t t o r n e y  ieklern ( I - X V  9-10 >, 
x,;o a;so ~ e s ’ r ” .  , , , , e d  t h a t  Respondent  is q u i t e  aware of w h e n  a 

c l ienf ,  sh0,Ld seek indepenuenZ coLinsel . 
f.llt~i ar;d GorXia.7; si:riply do not recall t h e  e v e n t s  that 

occs ; r red  back i n  I982 a n d  1383. T h e i r  lack of is d u e  

POSSib;Y tO * k  ,,,e t i n e  that; has elapsed. C r ,  it is d u e  to their 

cesire to recoup from 2espondei:t tne  f i n a n c i a l .  iosses  t h e y  .~ 

I .  r C*air,) we-,- , , 4-c.r\ bi ,e i r  zns i l cces s fu i  i n v e s t m e n t s  i n  t h e  cor;dominium 

nlar ker, I 

F ’ i n a L L y ,  Respor;uer;t has n o t  G O r m a F i ’ s  lawyer. DR 50:-4 

o r ; l y  a7qlies t o  Lawyers aoi.;,g business w i t h  t h e i r  ciients. It 

.,-; 0 ’“ 2 p p ; i cab 1 e t o  no.:-clients. AS s u c n ,  Fiespor;dent a i d  ~ o t  

violate 5-104( A 1 :;:sofar as Gorrnan is c o n c e r n e d .  e 
4 3  



For t h e  r e a s o n s  s t a t e a  a b o v e ,  Respondent  aid no t  v i o l a t e  

CR 5-:1>4(A) a s  t o  Yitzi ana Gorman b e c a u s e  1) R e s p o n d e n t ’ s  

in terests  were not  d i f f e r e n t  f r om those o f  Mitzi  ana Gorman; 

2 )  Responaent d i d  make d i s c l o s u r e  a n d  r e c e i v e  c o n s e n t ;  and  3 )  

i3ecause G o r m a n  was not a c i i e n t  o f  R e s p o n d e n t ,  t h e  r u l e  would 

nor: b e  a p p i i c a b i e .  

P O I N T  I V  

( A D D R E S S I N G  Ti-iE: BAR’S XluiTIP,t- B R I E F )  

A PUBLIC R E P R I M A N D  AS RECOMMENDEO 
BY THE REFEREE I S  ThE APPROPRIATE 
DJSCIPLINE F O R  RESPONDENT’S C O N D U C T .  

Responaent was found  g u i l t y  i n  c o u n t s  one and  two of 

c o n f i i c t  o f  i n t e r e s r .  ( 3 R 5 - 1 0 1 (  A )  and  5-104( A )  ) and f o r  

engaging i n  concjuct a d v e r s e i y  r e f l ec t ing  o n  nis f i t n e s s  t o  

p rac t ice  ( D R  1 - L 0 2 (  A )( 6 ) } - O n  a t n i r d  c o u n t  h e  was f o u n d  

g u i i t y  o f  v i o i a t i n g  SELegra t lon  R u l e  11.02( 4 )  for f a i l i n g  t o  

f u r n i s n  a n  accounx.ing. 

Fiespondenc was r ,ot  found  g u i l t y ,  or for t h a t  matter e v e n  

c h a r g e d  w i t h ,  engag ing  i n  conducr,  i n v o l v i n g  d i s h o n e s t y ,  f r a u d ,  

d e c e i t  CT misrepresentat ion i n  v i o l a t i o n  o f  DR 1-102( A )( 4 ) .  

Respondent  was n o t  f a u n a  g u i l t y  o f  m i s u s e  o f  t r u s c  f u n d s  

or c h a r g i n g  a c l ea r iy  e x c e s s i v e  f e e .  

Tne r e f e r e e ’ s  f i n d i n g s  i n c i u d s  only t echnica l  v i o l a t i o n s ,  

i . e . ,  c o n f l i c t s  of i n t e r e s t  and  f a i l u r e  t o  f i l e  a s u f f i c i e n t  

accailnting I Such misconduc t  w a r r a n t s ,  a t  most  a p u b l i c  

r e p r i m a n d .  T h e  F l o r i d a  Bar v W e i t y ,  382 So.2d  1220 ( F l a .  

1980 ) . 
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money to i ; 7 v e s t r  ne lost $37,00(5.30 in an inves tmen t  and i t  e 



a CLG riot aeter nlni from rnaiting i a r g e  i n v e s t m e n t s  irnmediateiy 

x n e r e a f t e r .  ne &as s'c,iSi aaLe to iwesl: i~ four  o r  f i v e  rea i  

estate enter~rises &:-,c to ,er,a $23,300 .OD to n i s  secre ta ry  

. .  . 

M r  . Gorma:? wi:-ea t : ~  Responaenr; $30,000 . O O ,  w i t h o c ; t  

i?espo;-,ae~,t's requesr,, ~ i t r :  r,o a i r ec t io r i s  Save that t h e y  be 

;:?vestei; 11; rea,cy. M Y .  Gormaii was n o ~  a c i i e n t .  

%izzi ano Gors6:: ueneflteo from Respondent $ 5  services. 

3 ~ v i o u s ; y ,  t n e y  a r e  o:; ;y coiiwlaining a ~ o ~ t  t n e  i n v e s t m e n t s  

'c, h a t  wer;t a w r y .  

-." , ; f i e  Bar cornpiairs on page 13 of R e s p o n d e n t ' s  failare t o  

acrvise Mitzi zo seeK inaepenueE-L counsel p r i o r  t o  s i g n i n g  t h e  

y$-R - " v - > d s t  I ,  2982.  ?here is no requirement t h a t  he do so. 

A e s p o n a e r , ~  was nor; a Denef ic ia ry  of the t i - U S L .  

+.- + Ine ,  Res;3ondeu?,t mugkt  i t  h i m s e l f .  Had he nor; done so, t h e  
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e D e e n  a lawyer s i n c e  1977 and has no p r io r  a i s c i p i i n a r y  

h i s t o r y .  Furenermore, h i s  l a s t  (and on ly )  a c t s  of misconduct 

occurrea four years  ago. S u s p e n s i o n  is nor. necessary t o  

pro tec t  t h e  p u b i i c .  

Standard 9.32( g ) ,  exce l l en t  r e p u t a t i o n ,  is a l s o  a 

mi t iga t ing  f a c t o r .  

T n e  most important mi t iga t ion ,  however, is a lack of a 

dishonest  or s e l f i s h  motive. Standard 9 . 3 2 ( b ) .  A s  emphasized 

above, t h e r e  was no f ind ing  t h a t  Respondent engaged i n  

aishonesc conduce cont ra ry  t o  DR 1-102( A >( 4 ) .  I f  Respondent 

made e r r o r s ,  t h e y  were gooa-faith mistakes.  

T h e  g e n e s i s  o f  Respondent’s dea i ings  w i t h  Mitzi must  be 

considered.  H e  w e n t  to Mitzi upon jo in ing  t h e  congregation 

and, i n  i i e u  o f  donating money, of fe red  h i s  s e r v i c e s .  T h i s  is 

cons i s t en t  w i t r i  h i s  aevotion t o  t h e  church ( tes t imony f rom 

Father Muzic, T I V ,  49-51 ) .  Father Mitzi t h e n  askea Respondent 

f o r  h e l p  i n  mai<ing s e c r e t  r e a i  e s r a t e  i n v e s t m e n t s .  

u l t i m a t e l y ,  Mitzi introduced Respondent t o  Gorman, a 

weaitfiy Micnigan r e s i a e n t  w i t h  money t o  i n v e s t  and who was 

seeKing  tax s h e l t e r s .  Wr. Gorman s e n t  Respondent $30,000.00 

f o r  i n v e s t m e n t  purposes i n  Yuiy, 1983. That money was not 

requested by  Respondent. 

Respondent a i d  n o t  ernt3ark upon h i s  dea i ings  w i t h  any 

sense of self-aggrandizement.  We was n o t  t r y i n g  t o  take  

aavantage of anyone. 

T h e  recora is r e p l e t e  w i t h  numerous accountings and 

48  



49 



TdOMAS R .  ROGERS 
A t t o r n e y  ho .240176 
SNeetNaeer Squa re  
S u i t e  200 
$30 Fox v a L i e y  D r i v e  
LC~XJWOOCI,  FL 32779-2552 
( 4 0 7  )869-1680 

L riEFIE8Y CERTIFY t i i i i ~  t n e  a copy of t h e  foregoing  B r i e f  

- rioriaa Bar, 880 N o r - t n  O r a n g e  A v e n u e ,  S u i t e  2 0 0 ,  Orlanao, 

Fio:-iaa 32801 t h i s  6th uay of SepLernber, 1990. 
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