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STATEMENT OF THE CASE A1\ID FACTS 

I n  1 9 8 5  J o n e s  w a s  s e n t e n c e d  t o  5 0  y e a r s  i i n p r i s o n n i e n t  fo r  

t h i r d  d e g r e e  m u r d e r ,  g r a n d  t h e f t  a n d  l e a v i n g  t h e  s c e n e  of a n  

a c c i d e n t .  T h i s  s e n t e n c e  c o n s t i t u t e d  a d e p a r t u r e  f rom t h e  g u i d e-  

l i n e s  s e n t e n c e  b a s e d  u p o n  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e .  T h e  

D i s t r i c t  C o u r t ,  F o u r t h  D i s t r i c t ,  r e v e r s e d  p e t i t i o n e r ' s  s e n t e n c e  

p u r s u a n t  t o  Whi t ehead  v. S t a t e ,  498 So.2d 868 ( F l a .  1 9 8 6 ) .  J o n e s  

v .  S t a t e ,  502 So.2d 1375 ,1378  ( F l a .  4 t h  UCA 1 9 8 7 )  ( J o n e s  I ) ,  

On r e s e n t e n c i n g  t h e  t r i a l  c o u r t  s t a t e d  new r e a s o n s  f o r  

d e p a r t u r e  and  a g a i n  imposed a n  upward d e p a r t u r e  f rom t h e  s e n t e n -  

. r  

_ -  

c i n g  g u i d e l i n e s  r ecommended  r a n g e .  T h i s  s e c o n d  d e p a r t u r e  s e n-  

t e n c e  was r e v e r s e d  p u r s u a n t  t o  S n u l l  v .  D u g g e r ,  515 So.2d 748 

( F l a .  1 9 8 7 ) ,  w i t h  s p e c i f i c  d i r e c t i o n s  t o  r e s e n t e n c e  J o n e s  w i t h i n  

t h e  g u i d e l i n e s  recommended r a n g e  of th ree  t o  s e v e n  y e a r s .  J o n e s  

v .  S t a t e  526 So.2d 176  (E'la. 4 t h  DCA 1 9 8 8 )  ( J o n e s  11). 

T h e  t h i r d  s e n t e n c e  of a p p e l l a n t  r e s u l t e d  i n  a t h i r d  upward 

d e p a r t u r e  s e n t e n c e  of 50 y e a r s  which w a s  a f f i r m e d  by  t h e  F o u r t h  

D i s t r i c t  C o u r t  of Appeal i n  a d e c i s i o n  of March  2 9 ,  1 9 8 9 ,  o n  

w h i c h  d i s c r e t i o n a r y  r e v i e w  is now s o u g h t  i n  t h i s  C o u r t ,  J o n e s  v .  

S t a t e ,  F.L.W. ( F l a .  4 t h  DCA March 29 ,  1 9 8 9 ) .  (Append ix  

1- 3)  ( J o n e s  111). T h i s  t h i r d  d e p a r t u r e  was a l lowed b e c a u s e ,  t h e  

F o u r t h  D i s t r i c t  r e a s o n e d ,  t h e  i n i t i a l  s e n t e n c e  i n  1985  w a s  n o t  

i n t e n d e d  by t h e  t r i a l  j u d g e  n o r  c o n s i d e r e d  by t h e  p a r t i e s  a s  a 

d e p a r t u r e  s e n t e n c e  a t  t h e  t i m e  it was imposed. Tne D i s t r i c t  C o u r t  

h e l d  t h a t  i n  these c i r c u m s t a n c e s  t h e  t r i a l  c o u r t  mus t  be g i v e n  an  

o p p o r t u n i t y  t o  depart  a f t e r  a remand f o r  r e s e n t e n c i n g ,  
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SUMMARY OF ARGUMENT 

The d e c i s i o n  i n  p e t i t i o n e r ' s  case a l l o w i n g  t h e  t r i a l  c o u r t  a 

s e c o n d  o p p o r t u n i t y  t o  impose a d e p a r t u r e  s e n t e n c e  a f t e r  t h e  f i r s t  

b a s i s  f o r  d e p a r t u r e ,  the h a b i t u a l  o f f e n d e r  s t a t u s ,  w a s  i n v a l i d a -  

t e d  u n d e r  a n  a p p e l l a t e  r e v e r s a l  p u r s u a n t  t o  Whi t ehead  v. Sta te ,  

d i r e c t l y  a n d  e x p r e s s l y  c o n f l i c t s  w i t h  S h u l l  v .  Dugyer and o tne r  

d e c i s i o n s  of this  H o n o r a b l e  C o u r t  a s  w e l l  as e x p r e s s l y  a n d  

d i r e c t l y  c o n f l i c t i n g  w i t h  d e c i s i o n s  of o t h e r  d i s t r i c t  c o u r t s  of 

appeal o n  t h e  same q u e s t i o n  of l a w .  

A n o t h e r  b a s i s  f o r  t h i s  C o u r t ' s  j u r i s d i c t i o n  e x i s t s .  T h e  

d i s t r i c t  c o u r t  c i t e d  a s  c o n t r o l l i n g  a u t h o r i t y  a case which  is 

p e n d i n g  d i s c r e t i o n a r y  r e v i e w  i n  t h i s  C o u r t ,  R o b e r t s  v .  S t a t e .  

C i t a t i o n  t o  c o n t r o l l i n g  a u t h o r i t y  w h i c h  is p e n d i n g  r e v i e w  here 

a l so  c o n f e r s  j u r i s d i c t i o n  o n  t h i s  C o u r t  to r e v i e w  t h e  d e c i s i o n  i n  

p e t  it i o n e r  ' s case. 

- 2 -  



ARGUMENT 

T H E  COURT HAS JURISDICTION TO REVIEW ' rm 
DECISIOi'J I N  PETITIONER'S CASE FOR TWO REASONS: 
I T  DIRECTLY AND EXPRESSLY CONFLICTS WITH SHULL 
V. DUGGER (AND OTHER DECISIONS) 

AND 
THE DISTRICT COURT CITED AS CONTROLLING AUTHOR- 
ITY A DECISION THAT I S  NOW PENDING REVIdW I N  
THIS COURT. 

T h e  d e c i s i o n  of t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal i n  

P e t i t i o n e r ' s  case  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t s  w i t h  t h e  

d e c i s i o n s  o f  t h i s  C o u r t  i n  S h u l l  v .  Dugger ,  515 So.2d 748 ( F l a .  

1 9 8 7 ) ,  B r u m b l e y  v .  S t a t e , ,  520 So.2d 275 ( F l a .  1 9 8 8 )  and M o r g a n t i  

v .  S t a t e ,  5 2 4  S o . 2 d  6 4 1  ( F l a .  1 9 8 8 ) ,  a s  w e l l  as  lesser  d i s t r i c t  

c o u r t  d e c i s i o n s ,  a l l  o f  w h i c h  h o l d  a t r i a l  c o u r t  may n o t  enun-  

c i a t e  new r e a s o n s  j u s t i f y i n g  a d e p a r t u r e  s e n t e n c e  a f t e r  t h e  

r e a sons  g i v e n  f o r  t h e  o r i g i n a l  d e p a r t u r e  s e n t e n c e  h a v e  b e e n  

r e v e r s e d  by a n  appe l l a te  cour t .  

The r e a s o n  a p p e l l a n t  was n o t  s e n t e n c e d  w i t h i n  t h e  g u i d e l i n e s  

recommended r a n g e  i n  1985  i s  b e c a u s e  t h e  t r i a l  c o u r t  s e n t e n c e d  

h i m  i n s t e a d  a s  a h a b i t u a l  o f f e n d e r .  T h i s  is t n e  exact l a n g u a g e  

u s e d  by t h e  Dis t r ic t  C o u r t  t o  reverse J o n e s '  o r i g i n a l  d e p a r t u r e  

s e n t e n c e  as  a h a b i t u a l  o f f e n d e r  p u r s u a n t  t o  Whi t ehead  v .  S t a t e :  

W i t h  r e g a r d  t o  s e n t e n c i n g ,  t h e  t r i a l  c o u r t  
found  t h a t  a p p e l l a n t  w a s  a h a b i t u a l  o f f e n d e r  
and  d e v i a t e d  f rom t h e  g u i d e l i n e s  on  t h i s  b a s i s .  
The supreme c o u r t  h a s  s i n c e  d e t e r m i n e d  t h a t  a 
f i n d i n g  t h a t  t h e  d e f e n d a n t  i s  a h a b i t u a l  
o f f e n d e r  is n o t  a p e r m i s s i b l e  b a s i s  f o r  d e p a r -  
t i n y  f rom t h e  s e n t e n c i n g  g u i d e l i n e s .  Whi tehead  
v .  S t a t e ,  498 So.2d 863  ( F l a .  1 9 8 6 ) .  

J o n e s  v .  S t a t e ,  5 0 2  So.2d 1 3 7 5 , 1 3 7 8  ( F l a .  4 t h  DCA 1 9 8 7 )  ( J o n e s  

1) 
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P e t i t i o n e r  S h u l l ' s  s e n t e n c i n g  p r o c e e d i n g s  c o n t a i n e d  i d e n t i -  

.. 

_-  

ca l  c i r c u m s t a n c e s ;  M r .  S h u l l  w a s  s e n t e n c e d  t o  t e n  y e a r s  for  g r a n d  

t h e f t .  A l t h o u g h  Mr. S h u l l ' s  t r i a l  j u d g e  a l so  d i d  n o t  g i v e  any  

w r i t t e n  r e a s o n s  f o r  t h i s  d e p a r t u r e ,  S h u l l  v .  S t a t e ,  481  So.2d 

1294  ( F l a .  1st DCA 1 9 8 6 ) ,  t h e  C o u r t  n o t e d :  

T h i s  s e n t e n c e  c o n s t i t u t e d  a d e p a r t u r e  from t h e  
r ecommended  g u i d e l i n e  s e n t e n c e  based upon t h e  
n a b i t u a l  o f f e n d e r  s t a t u t e .  

S h u l l  v .  Dugger ,  515 So.2d 748 ( F l a .  1 9 8 7 ) .  

Any r u l e  o f  law which  would allow a s u b s e q u e n t  d e p a r t u r e  o n  

r e s e n t e n c i n g  of p e t i t i o n e r  a f t e r  a Whi t eheau  r e v e r s a l  e x p r e s s l y  

a n d  d i r e c t l y  c o n f l i c t s  w i t h  S h u l l  v .  Dugger.  Y e t  here t h e  d i s -  

t r i c t  c o u r t  a l lows  a n o t h e r  d e p a r t u r e  s e n t e n c e  w i t h  new w r i t t e n  

r e a s o n s  o n  r e s e n t e n c i n g  b e c a u s e  t h e  t r i a l  c o u r t  d i d  n o t  i n t e n d  

t h e  o r i g i n a l  s e n t e n c e  t o  be a d e p a r t u r e  w i t h  r e f e r e n c e  t o  t h e  

g u i d e l i n e s .  J o n e s '  1 9 8 5  s e n t e n c e  was proper  u n d e r  t h e  l a w  i n  

e f f e c t  a t  t h e  t i m e  of s e n t e n c e  b u t  W h i t e h e a d  v .  S t a t e ,  w a s  

d e c i d e d  b y  t h e  time of h i s  d i r e c t  appea l  s o  J o n e s '  i n i t i a l  

d e p a r t u r e  s e n t e n c e  had  t o  be r e v e r s e d  ( J o n e s  I ) .  Nhat t h e  t r i a l  

c o u r t  i n t e n d e d  or  c o n s i d e r e d  a t  t h e  i n i t i a l  s e n t e n c i n g  is imina t -  

e r i a l  u n d e r  S h u l l  v .  D u g g e r .  S h u l l  v .  Wuyger s p e c i f i c a l l y  

p r o h i b i t s  i m p o s i t i o n  of a n o t h e r  d e p a r t u r e  s e n t e n c e  a f t e r  a n  

appe l l a te  r e v e r s a l  of the r e a s o n  f o r  t h e  f i rs t  d e p a r t u r e .  

T h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  i n  p e t i t i o n e r ' s  case attempts 

t o  a v o i d  t h e  impact  of S h u l l  v .  D u g g e r  f o r  i d e n t i c a l  r e a s o n s  

r e j e c t e d  b y  t h i s  C o u r t  i n  B r u m b l e y  v .  S t a t e  a n d  M o r g a n t i  v .  

S t a t e .  I n  b o t h  Brurnb ley  and  M o r g a n t i  t h i s  C o u r t  h e l d  t h a t  e v e n  

w h e r e  t h e  s o l e  r e a s o n  f o r  d e p a r t u r e  h a d  b e e n  h e l d  v a l i d  b y  
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a p p e l l a t e  c o u r t s  a t  t h e  time of s e n t e n c i n g  i f  t n a t  r e a s o n  was 

s u b s e q u e n t l y  h e l d  i n v a l i d  by  t h e  S u p r e m e  C o u r t  t h e n  t n e  t r i a l  

c o u r t  c o u l d  n o t  o n  r e m a n d  a g a i n  d e p a r t  from t h e  g u i d e l i n e s ,  

t hough  t h e  new r e a s o n s  g i v e n  e x i s t e d  a t  t h e  t i m e  of t h e  o r i g i n a l  

s e n t e n c e  a n d  are  v a l i d  r e a s o n s  for d e p a r t u r e .  T n a t  is precise ly  

w h a t  happened  here. A t  t h e  t i m e  of a p p e l l a n t ' s  i n i t i a l  s e n t e n c e  

t h e  t r i a l  c o u r t  d e v i a t e d  f r o m  t h e  g u i d e l i n e s  on  t h e  basis  t h a t  

a p p e l l a n t  was a h a b i t u a l  o f f e n d e r .  T h i s  r e a s o n  for d e p a r t u r e  was 

r e v e r s e d  on  appeal,  J o n e s  I ,  as  i n v a l i d  u n d e r  d h i t e h e a d  v .  S ta te .  

P u r s u a n t  t o  S h u l l  v .  D u y g e r ,  B r u m b l e y  a n d  N o r g a n t i ,  a f t e r  the 

i n i t i a l  a p p e l l a t e  r e v e r s a l  t h e  t r i a l  c o u r t  c o u l d  n o t  t h e n  e n t e r  

new w r i t t e n  r e a s o n s  f o r  d e p a r t u r e  e v e n  i f  t h e y  e x i s t e d  a t  t h e  

t i m e  of t h e  i n i t i a l  s e n t e n c i n g .  

I n  i d e n t i c a l  c i r c u m s t a n c e s  o ther  d i s t r i c t  c o u r t s  h a v e  h e l d  

t h a t  o n  r e m a n d  a f t e r  r e v e r s a l  of a g u i d e l i n e  d e p a r t u r e  f o r  

f a i l u r e  t o  p r o v i d e  a v a l i d  r e a s o n  fo r  d e p a r t u r e ,  t h e  t r i a l  court 

is p r o h i b i t e d  from p r o v i d i n g  any  new r e a s o n  t o  e x c e e d  t h e  o r i g i -  

n a l  r ecommended  s e n t e n c e .  T h u s ,  t h e  d e c i s i o n  i n  p e t i t i o n e r ' s  

case l i k e w i s e  d i r e c t l y  and  e x p r e s s l y  c o n f l i c t s  w i t h  t h e  d e c i s i o n  

of t h e  T h i r d  D i s t r i c t  i n  Harr is  v .  S t a t e ,  520 So.2d 688 ( F l a .  3 6  

DCA 1 9 8 8 ) .  T h e r e  t h e  d e f e n d a n t ' s  o r i g i n a l  s e n t e n c e  i n  e x c e s s  o f  

t h e  g u i d e l i n e s  f o r  t h e  s o l e  r e a s o n  t h a t  h e  was a d j u d i c a t e d  a 

h a b i t u a l  o f f e n d e r  was r e v e r s e d  p u r s u a n t  t o  Whitehead, s o  t h e  

s u b s e q u e n t  d e p a r t u r e  s e n t e n c e  c o u l d  n o t  s t a n d  b e c a u s e  o f  t n e  r u l e  

of l a w  e s t a b l i s h e d  i n  S h u l l  v .  D u g g e r .  L i k e w i s e  t h e  i n s t a n t  

d e c i s i o n  e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  Dean v .  S t a t e ,  523 

S o . 2 d  1 6 5  ( F l a .  1st  DCA 1988), w h e r e  t h e  d e f e n d a n t ' s  i n i t i a l  
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h a b i t u a l  o f  f e n d e r  s e n t e n c e  was r e v e r s e d  b e c a u s e  t h e  t r i a l  c o u r t  

h a d  f a i l e d  t o  g i v e  w r i t t e n  r e a s o n s  f o r  d e p a r t u r e .  S i n c e  the  

o r i g i n a l  d e p a r t u r e  s e n t e n c e  w a s  based s o l e l y  o n  t h e  h a b i t u a l  

o f f e n d e r  s t a t u t e ,  w h i c h  was p r o h i b i t e d  by Whi t ehead ,  t h e  F i r s t  

D i s t r i c t  r e v e r s e d  t h e  new h a b i t u a l  o f f e n d e r  s e n t e n c e  w i t h  direc-  

t i o n s  t o  r e s e n t e n c e  t h a t  d e f e n d a n t  w i t h i n  t h e  g u i d e l i n e s  recorn- 

mended r a n g e  as  r e q u i r e d  by S h u l l  v .  Dugger.  

T h e r e  i s  a n  a d d i t i o n a l  b a s i s  fo r  t h i s  C o u r t ' s  j u r i s d i c t i o n  

t o  r e v i e w  J o n e s  I11 and t h a t  is t h a t  t h e  d e c i s i o n  i n  p e t i t i o n e r ' s  

case  c i t e d  a s  c o n t r o l l i n g  a u t h o r i t y  Roberts  v .  S t a t e ,  534 So.2d 

1 2 2 5  ( F l a .  1st DCA 1 9 8 8 ) ,  w h i c h  d e c i s i o n  is p e n d i n g  r e v i e w  i n  

t h i s  C o u r t  u n d e r  Case N o .  73,439. T h i s  C o u r t  h a s  j u r i s d i c t i o n  t o  

r e v i e w  a d e c i s i o n  w h e r e  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  e x p r e s s l y  

r e l i e s  u p o n  a u t h o r i t y  w h i c h  i s  p e n d i n g  r e v i e w  i n  t h e  S u p r e m e  

C o u r t  o f  F l o r i d a .  J o l l i e  V .  S t a t e ,  405 So.2d 4 1 8  ( F l a .  1 9 8 1 ) ,  

S t a t e  v .  Brown, 475 So.2d 1 ( F l a .  1 9 8 5 ) .  

T h i s  C o u r t  s h o u l d  e x e r c i s e  i t s  d i s c r e t i o n a r y  r e v i e w  j u r i s -  

d i c t i o n  b e c a u s e  t h e  s a g a  of J o h n n i e  J o n e s '  j o u r n e y  b e t w e e n  t h e  

S e v e n t e e n t h  J u d i c i a l  C i r c u i t  a n d  t h e  F o u r t h  D i s t r i c t  C o u r t  of 

Appeal is o n e  of t h e  a b s u r d  r e s u l t s  e n v i s i o n e d  a n d  condemned  b y  

t h i s  C o u r t  i n  S h u l l .  T h e s e  numerous  r e s e n t e n c i n g s  and attempts t o  

impose a v a l i d  d e p a r t u r e  s e n t e n c e  o n  p e t i t i o n e r  are e x p r e s s l y  

c o n t r a r y  t o  t h e  r u l e  of l a w  e s t a b l i s h e d  i n  S h u l l  V .  D u g g e r .  

S h u l l ,  515 So.2d a t  756.  


