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STATEMENT OF THE CASE AND FACTS 

I n  1 9 8 5  J o n e s  was s e n t e n c e d  t o  5 0  y e a r s  i m p r i s o n m e n t  f o r  

t h i r d  d e g r e e  m u r d e r ,  g r a n d  t h e f t  a n d  l e a v i n g  t h e  s c e n e  of a n  

a c c i d e n t .  T h i s  s e n t e n c e  c o n s t i t u t e d  a d e p a r t u r e  from t h e  g u i d e-  

l i n e s  based u p o n  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e .  T h e  F o u r t h  

D i s t r i c t  r e v e r s e d  p e t i t i o n e r ' s  s e n t e n c e  p u r s u a n t  t o  Whi tehead  v .  

S t a t e ,  4 9 8  S o . 2 d  8 6 8  ( F l a .  1 9 8 6 ) .  I n  J o n e s  v .  S t a t e ,  502 So.2d 

1375 ,1378  ( F l a .  4 t h  DCA 1 9 8 7 )  ( J o n e s  I )  t h e  d i s t r i c t  c o u r t  sa id :  

W i t h  r e g a r d  t o  s e n t e n c i n g ,  t h e  t r i a l  c o u r t  
f ound  t h a t  a p p e l l a n t  w a s  a h a b i t u a l  o f f e n d e r  
and d e v i a t e d  from t h e  g u i d e l i n e s  on  t h i s  bas is .  
T h e  supreme c o u r t  h a s  s i n c e  d e t e r m i n e d  t h a t  a 
f i n d i n g  t h a t  d e f e n d a n t  i s  a h a b i t u a l  o f f e n d e r  
is n o t  a permissible  b a s i s  f o r  d e p a r t i n g  f rom 
t h e  s e n t e n c i n g  g u i d e l i n e s .  S t a t e  v.  Whi t ehead ,  
498 So.2d 8 6 3  ( F l a .  1 9 8 6 ) .  

(Appendix  - 7 ) .  

A t  t h e  s e c o n d  r e s e n t e n c i n g  t h e  t r i a l  c o u r t  s t a t e d  new 

r e a s o n s  f o r  d e p a r t u r e  and a g a i n  imposed a n  upward d e p a r t u r e  from 

t h e  s e n t e n c i n g  g u i d e l i n e s  recommended r a n g e .  T h i s  s e c o n d  d e p a r-  

t u r e  s e n t e n c e  of 2 5  y e a r s  was r e v e r s e d  p u r s u a n t  t o  S h u l l  v .  

D u g g e r ,  515 So .2d  748  ( F l a .  1 9 8 7 ) ,  w i t h  spec i f i c  d i r e c t i o n s  t o  

r e s e n t e n c e  J o n e s  w i t h i n  t h e  g u i d e l i n e s  recommended r a n g e  of t h r ee  

t o  s e v e n  y e a r s .  J o n e s  v .  S t a t e ,  5 2 6  So .2d  1 7 6  ( F l a .  4 t h  DCA 

1 9 8 8 )  ( J o n e s  11). The  d i s t r i c t  c o u r t  sa id :  

B e c a u s e  t h e  s o l e  r e a s o n  i n i t i a l l y  g i v e n  f o r  
d e p a r t u r e  from t h e  g u i d e l i n e s ,  h a b i t u a l  o f f e n -  
d e r  s t a t u s ,  was f o u n d  i n v a l i d  o n  appeal ,  t h e  
t r i a l  c o u r t  c a n n o t ,  u p o n  r e s e n t e n c i n g ,  e x c e e d  
t h e  recommended  s e n t e n c e  by a s c r i b i n g  new 
r e a s o n s  f o r  d e p a r t u r e .  See S h u l l  v .  Dugger,  
515 So.2d 748 ( F l a .  1 9 8 7 ) .  
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.c 

S h u l l  h o l d s  t h a t  a t r i a l  c o u r t  may n o t  e n u n c i-  
a t e  new r e a s o n s  f o r  d e p a r t u r e  s e n t e n c e  a f t e r  
t h e  r e a s o n s  g i v e n  f o r  t h e  o r i g i n a l  d e p a r t u r e  
s e n t e n c e  h a v e  b e e n  r e v e r s e d  b y  a n  a p p e l l a t e  
c o u r t .  T h i s  i s  p r e c i s e l y  t h e  s i t u a t i o n  i n -  
v o l v e d  i n  t h e  i n s t a n t  case e x c e p t  t h a t  t h e  
t r i a l  c o u r t  ca l l ed  i ts  r e - d e p a r t u r e  a n  " a g g r a -  
v a t  i o n "  of t h e  p r e s u m p t i v e  s e n t e n c e .  Whether  
c a l l e d  " d e p a r t u r e "  o r  " a g g r a v a t i o n , "  t h e  r e s u l t  
is t h e  same and ,  u n d e r  S h u l l ,  is u n a c c e p t a b l e .  

(Appendix  - 3 ) .  

T h e  s t a t e ' s  r e h e a r i n g  m o t i o n  w a s  d e n i e d  a n d  t h e  m a n d a t e  

i s s u e d  o n  J u l y  8 ,  1 9 8 8  (Append ix  - 2 4 ) .  A t  h i s  t h i r d  s e n t e n c i n g  

o n  Augus t  11, 1988 ,  p e t i t i o n e r  a g a i n  r e c e i v e d  a n  upward d e p a r t u r e  

s e n t e n c e ,  t h i s  t i m e  f o r  5 0  y e a r s  i m p r i s o n m e n t .  P e t i t i o n e r  
4 - i m m e d i a t e l y  f i l e d  a M o t i o n  t o  E n f o r c e  t h e  Mandate  o n  Augus t  1 2 ,  

which was g r a n t e d  September 1 4 ,  1988  (Appendix  - 2 5 ) .  T h e  s t a t e  

t h e n  f i l e d  a corrected Mot ion  f o r  R e h e a r i n g  and Motion t o  Vacate 

and o n  December 2 ,  1 9 8 8 ,  t h e  d i s t r i c t  c o u r t  v a c a t e d  i t s  o rde r  

* 

e n f o r c i n g  t h e  m a n d a t e ,  c o n s o l i d a t e d  J o n e s  I1 w i t h  p e t i t i o n e r ' s  

n e w l y  f i l e d  n o t i c e  of appea l  from t h e  t h i r d  d e p a r t u r e  s e n t e n c e  

and allowed new b r i e f s .  The  t h i r d  d e p a r t u r e  s e n t e n c e  w a s  a f f i r -  

med b y  t h e  D i s t r i c t  C o u r t  o f  Appeal i n  J o n e s  v .  S t a t e ,  1 4  F.L.W. 

798 ( F l a .  4 t h  DCA March 29 ,  1 9 8 9 )  ( J o n e s  111). (Appendix  - 1). 

T h i s  t h i r d  d e p a r t u r e  was a f f i r m e d  o n  t h e  b a s i s  t h a t  t h e  

i n i t i a l  s e n t e n c e  of 1985  w a s  n o t  i n t e n d e d  by t h e  t r i a l  j u d g e  n o r  

c o n s i d e r e d  b y  t h e  pa r t i e s  as a d e p a r t u r e  s e n t e n c e  a t  t h e  t i m e  it 

was imposed.  The d i s t r i c t  c o u r t  h e l d  t h a t  i n  these c i r c u m s t a n c e s  

t h e  t r i a l  c o u r t  m u s t  be g i v e n  a n  o p p o r t u n i t y  t o  depart  a f t e r  a 

r emand  f o r  r e s e n t e n c i n g  u n d e r  a r e c e n t  case, Waldron v. S t a t e ,  

529 So.2d 772 ( F l a .  2d DCA 1 9 8 8 ) .  
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A f t e r  t h i s  d e c i s i o n ,  M r .  J o n e s  i m m e d i a t e l y  f i l e d  h i s  n o t i c e  

of d i s c r e t i o n a r y  r e v i e w  a s s e r t i n g  t h a t  t h e  d e c i s i o n  d i r e c t l y  a n d  

e x p r e s s l y  c o n f l i c t e d  w i t h  t h i s  C o u r t ' s  d e c i s i o n  i n  S h u l l  v .  

D u g g e r ,  a s  w e l l  a s  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t i n g  w i t h  t h e  

d e c i s i o n s  of o ther  d i s t r i c t  c o u r t s  of appeal o n  t h e  same q u e s t i o n  

of l a w .  T h i s  C o u r t  accepted j u r i s d i c t i o n  i n  a n  order  d a t e d  J u n e  

1 3 ,  1 9 8 9 ,  a n d  c a l l e d  f o r  b r i e f s  o n  t h e  m e r i t s .  T h i s  b r i e f  

f o l l o w s .  

. 
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SUMMARY OF ARGUMENT 

The d e c i s i o n  i n  p e t i t i o n e r ' s  case a l l o w i n g  t h e  t r i a l  c o u r t  a 

s e c o n d  o p p o r t u n i t y  t o  impose a d e p a r t u r e  s e n t e n c e  a f t e r  t h e  f i rs t  

b a s i s  f o r  

t e d  u n d e r  

d e p a r t u r e ,  t h e  h a b i t u a l  o f f e n d e r  s t a t u s ,  was i n v a l i d a -  

a n  a p p e l l a t e  r e v e r s a l  p u r s u a n t  t o  Whi t ehead  v .  S t a t e ,  

a t t e m p t s  ,o o v e r r u l e  Supreme C o u r t  p r e c e d e n t  i n  S h u l l  v .  Dugger .  

Once  t h e  a p p e l l a t e  c o u r t  e n t e r e d  a r e v e r s a l  f i n d i n g  t h e  h a b i t u a l  

o f f e n d e r  s t a t u s  was t h e  ba s i s  fo r  d e p a r t u r e  a n d  r e m a n d e d  t o  t h e  

t r i a l  c o u r t ,  n o  f u r t h e r  o p p o r t u n i t i e s  t o  impose a d e p a r t u r e  

s e n t e n c e  may be allowed. T h i s  is so e v e n  t hough  t h e  t r i a l  c o u r t  

d i d  n o t  know a t  t h e  t i m e  of t h e  i n i t i a l  s e n t e n c e  t h a t  t h e  hab i-  

t u a l  o f f e n d e r  s t a t u s  w a s  n o t  a v i a b l e  a l t e r n a t i v e  t o  g u i d e l i n e  

s e n t e n c i n g .  

T h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  o n  t h e  mer i t s  is e r r o n e o u s  

u n d e r  S h u l l  v .  D u g g e r  a n d  p r o c e d u r a l l y  i n c o r r e c t  a l s o .  T h e  

d e c i s i o n  i g n o r e d  t h e  w e l l - e s t a b l i s h e d  a p p e l l a t e  p r i n c i p l e  of l a w  

of t h e  case. F u r t h e r ,  t h e  d i s t r i c t  c o u r t  s h o u l d  n o t  h a v e  permit-  

t e d  o r  a l lowed t h e  s t a t e  t o  assume a new c o n t r a d i c t o r y  p o s i t i o n .  

J u d g e  K a p l a n  h a d  n o  a u t h o r i t y  t o  d e v i a t e  f r o m  t h e  m a n d a t e  i n  

J o n e s  11. T h e  d i s t r i c t  c o u r t  had no  j u r i s d i c t i o n  t o  reca l l  t h e  

m a n d a t e  i s s u e d  J u l y  8 ,  1 9 8 8  i n  J o n e s  I1 b e c a u s e  a new term of 

c o u r t  commenced J u l y  1 2 ,  1 9 8 8 .  T h e  d i s t r i c t  c o u r t ' s  o rde r  

v a c a t i n g  i t s  e n f o r c e m e n t  o f  t h e  m a n d a t e  i n  J o n e s  I1 was beyond 

t h e  d i s t r i c t  c o u r t ' s  j u r i s d i c t i o n  s i n c e  t h e  c o u r t  may o n l y  r eca l l  

a manda t e  i s s u e d  i n  t h e  same t e r m  of c o u r t .  
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ARGUMENT 

POINT I 

T H E  D I S T R I C T  COURT ERRED I N  A F F I R M I N G  P E T I-  
T I O N E R ' S  THIRD DEPARTURE SENTENCE I N  V I O L A T I O N  
OF PRECEDENT FROM THIS COURT. 

A t  p e t i t i o n e r ' s  i n i t i a l  s e n t e n c i n g  i n  1 9 8 5  t h e  t r i a l  c o u r t  

d i d  n o t  s e n t e n c e  h i m  w i t h i n  t h e  r ecommended  g u i d e l i n e  r a n g e  

b e c a u s e ,  i n s t e a d ,  t h e  t r i a l  c o u r t  s e n t e n c e d  h i m  a s  a h a b i t u a l  

o f f e n d e r .  On t h e  i n i t i a l  appeal i n  1 9 8 5  t h e  s t a t e  i n  i ts  answer  

b r i e f  a r g u e d  t h a t  t h e  t r i a l  c o u r t  had  p r o v i d e d  a proper  w r i t t e n  

r e a s o n  f o r  s e n t e n c i n g  a p p e l l a n t  o u t s i d e  t h e  g u i d e l i n e s  b e c a u s e  

t h e  h a b i t u a l  o f f e n d e r  s t a t u s  w a s  a proper  b a s i s  f o r  d e p a r t u r e .  

( S e e  E x c e r p t s  o f  a p p e l l e e ' s  a n s w e r  b r i e f  i n  J o n e s  I ,  Appendix 

- 10- 11) .  

The  d i s t r i c t  c o u r t  r e v e r s e d  J o n e s '  o r i g i n a l  d e p a r t u r e  

s e n t e n c e  p u r s u a n t  t o  Whi t ehead  v .  S t a t e  as  follows: 

W i t h  r e g a r d  t o  s e n t e n c i n g ,  t h e  t r i a l  c o u r t  
f ound  t h a t  a p p e l l a n t  was a h a b i t u a l  o f f e n d e r  
and d e v i a t e d  from t h e  g u i d e l i n e s  on  t h i s  bas is .  
The supreme c o u r t  has s i n c e  d e t e r m i n e d  t h a t  a 
f i n d i n g  t h a t  d e f e n d a n t  is  a h a b i t u a l  o f f e n d e r  
is n o t  a permissible  b a s i s  f o r  d e p a r t i n g  f r o m  
t h e  s e n t e n c i n g  g u i d e l i n e s .  S t a t e  v. Whi t ehead ,  
498 So.2d 863  ( F l a .  1 9 8 6 ) .  

(Appendix  - 7 ) .  

A t  t h e  t i m e  p e t i t i o n e r  was s e n t e n c e d  i n  1985  s e v e r a l  d i s -  

t r i c t  c o u r t s  h a d  r e c o g n i z e d  t h e  h a b i t u a l  o f f e n d e r  s t a t u s  a s  a 

v a l i d  r e a s o n  f o r  d e p a r t u r e  u n d e r  t h e  g u i d e l i n e s .  McCuis ton v.  

S t a t e ,  462 So.2d 830 ( F l a .  2d DCA 1 9 8 4 ) ,  H o l t  v. S t a t e ,  472 So.2d 

5 5 1  ( F l a .  1st DCA 1 9 8 5 ) ,  Brady  v.  S t a t e ,  457 So.2d 544 ( F l a .  2d 
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DCA 1 9 8 4 ) .  See a l s o  D a v i s  v .  S t a t e ,  458 So.2d 42 ( F l a .  4 t h  DCA 

1 9 8 4 ) .  I n  Gann v .  S t a t e ,  459 So.2d 1175  ( F l a .  5 t h  DCA 1 9 8 4 ) ,  t h e  

c o u r t  h e l d  t h a t  a f i n d i n g  i n  a c c o r d a n c e  w i t h  t h e  h a b i t u a l  o f f e n -  

d e r  s t a t u t e  w a s  s u f f i c i e n t  t o  t a k e  t h e  s e n t e n c e  o u t  of t h e  

g u i d e l i n e s .  L a t e r ,  i n  W h i t e h e a d  v .  S t a t e ,  467 So.2d 779 ( F l a .  

1st DCA 1 9 8 5 ) ,  t h e  d i s t r i c t  c o u r t  h e l d  t h a t  it w a s  s u f f i c i e n t  for  

p u r p o s e s  of d e p a r t i n g  from t h e  g u i d e l i n e s  t h a t  t h e  c o u r t  g a v e  

w r i t t e n  r e a s o n s  t o  s e n t e n c e  t h e  d e f e n d a n t  as a h a b i t u a l  o f f e n d e r ,  

t h a t  f u r t h e r  w r i t t e n  r e a s o n s  were n o t  n e c e s s a r y  t o  s a t i s f y  t h e  

g u i d e l i n e s  r e q u i r e m e n t  t h a t  c l e a r  a n d  c o n v i n c i n g  r e a s o n s  f o r  

d e p a r t u r e  be g i v e n .  I t  was p r e c i s e l y  t h i s  h o l d i n g  of t h e  F i r s t  

D i s t r i c t  C o u r t  of Appeal i n  Whi t ehead  which t h i s  C o u r t  i n v a l i d a -  

t e d  i n  Whi tehead  v. S t a t e ,  498 So.2d 863  ( F l a .  1 9 8 6 ) .  

i 

T h e  o n l y  r e a s o n  t h e  t r i a l  c o u r t  d i d  n o t  s e n t e n c e  p e t i t i o n e r  

w i t h i n  t h e  g u i d e l i n e s  recommended r a n g e  i n  1 9 8 5  i s  b e c a u s e  t h e  

t r i a l  c o u r t  s e n t e n c e d  h im i n s t e a d  as  a h a b i t u a l  o f f e n d e r .  B y  t h e  

t i m e  t h e  s e n t e n c e  reached appeal i n  t h e  D i s t r i c t  C o u r t  of Appeal, 

W h i t e h e a d  v .  S t a t e  h a d  b e e n  d e c i d e d  by t h i s  C o u r t .  T h e r e f o r e ,  

w h a t  was a l a w f u l  b a s i s  fo r  d e p a r t u r e  a t  t h e  t i m e  o f  s e n t e n c i n g  

was no  l o n g e r  a l a w f u l  b a s i s  f o r  d e p a r t u r e  a t  t h e  t i m e  of appeal. 

S i n c e  i t  is  t h e  l a w  i n  e f f e c t  a t  t h e  t i m e  o f  t h e  appeal which 

g o v e r n s ,  t h e  d i s t r i c t  c o u r t  d i d  w h a t  it h a d  t o  d o  a n d  r e v e r s e d  

p u r s u a n t  t o  Whi t ehead  v .  S t a t e  ( J o n e s  I ) .  

What s e n t e n c i n g  remedy was proper a f t e r  r e v e r s a l  p u r s u a n t  t o  

W h i t e h e a d  v .  S t a t e  was e m p h a t i c a l l y  d e c i d e d  b y  t h i s  C o u r t  i n  

S h u l l  v .  D u g g e r ,  5 1 5  So.2d 7 4 8  ( F l a .  1 9 8 7 ) .  A f t e r  Whitehead, 

k some of t h e  d i s t r i c t  c o u r t s  h a d  d i s t i n g u i s h e d  t h e  s i t u a t i o n  
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w h e r e ,  a t  t h e  t i m e  t h e  s e n t e n c e  was i n i t i a l l y  imposed,  t h e  o n l y  

r e a s o n  g i v e n  f o r  d e p a r t u r e  was v a l i d  u n d e r  a p p e l l a t e  d e c i s i o n s  

from t h e  g e n e r a l  r u l e  t h a t  i f  a l l  r e a s o n s  s t a t e d  by t h e  t r i a l  

c o u r t  i n  s u p p o r t  of d e p a r t u r e  were f o u n d  i n v a l i d  o n  appea l ,  n o  

new d e p a r t u r e  o n  r e s e n t e n c i n g  was a l l o w e d .  I n  S h u l l  v .  Dugger 

t h i s  C o u r t  h e l d  t h e r e  w a s  n o  r e a s o n  for making a n  e x c e p t i o n  t o  

t h e  g e n e r a l  r u l e  r e q u i r i n g  r e s e n t e n c i n g  w i t h i n  t h e  g u i d e l i n e s  

m e r e l y  b e c a u s e  t h e  i l l e g a l  d e p a r t u r e  was b a s e d  u p o n  o n l y  o n e  

i n v a l i d  r e a s o n  r a t h e r  t h a n  s e v e r a l .  The c r u x  o f  S- 

is t h e  bas i s  f o r  t h e  i n i t i a l  appe l l a te  r e v e r s a l .  I f  t h e  r e v e r s a l  

. 

c 

was b a s e d  u p o n  t h e  i n v a l i d i t y  o f  t h e  r e a s o n  t h a t  a g u i d e l i n e  

s e n t e n c e  w a s  n o t  imposed,  t h e n  no  new r e a s o n s  f o r  d e p a r t u r e  may 

be s t a t e d  o n  r e s e n t e n c i n g .  S h u l l  v .  Dugger ,  s u p r a .  

T h i s  C o u r t  made it p l a i n  t h a t  t h e  t r i a l  c o u r t  is r e q u i r e d  t o  

a r t i c u l a t e  a l l  of t h e  r e a s o n s  f o r  d e p a r t u r e  i n  t h e  o r i g i n a l  

s e n t e n c i n g  o r d e r :  

T h u s ,  w e  h o l d  t h a t  a t r i a l  c o u r t  may n o t  
e n u n c i a t e  new r e a s o n s  f o r  a d e p a r t u r e  s e n t e n c e  
a f t e r  t h e  r e a s o n s  g i v e n  f o r  t h e  o r i g i n a l  
d e p a r t u r e  s e n t e n c e  h a v e  b e e n  r e v e r s e d  by  a n  
appe l l a t e  c o u r t .  

S h u l l  v.  D u s s e r ,  a t  750.  

T h i s  C o u r t  r e i t e r a t e d  t h e  h o l d i n g  of S h u l l  v .  D u q g e r  i n  

B r u m l e y  v .  S t a t e ,  5 2 0  S o . 2 d  2 7 5  ( F l a .  1 9 8 8 ) ,  a n d  M o r g a n t i  v .  

S t a t e ,  524  So.2d 6 4 1  ( F l a .  1 9 8 8 ) .  The d e c i s i o n  of t h e  d i s t r i c t  

c o u r t  i n  p e t i t i o n e r ' s  case  i s  s i m i l a r  t o  t h e  F o u r t h  D i s t r i c t ' s  

d e c i s i o n  i n  M o r g a n t i ;  s i n c e  t h e  t r i a l  j u d g e  d i d  n o t  foresee t h e  

S u p r e m e  C o u r t ' s  d e c i s i o n s  i n  W h i t e h e a d  and  S h u l l  V. Dugger and 

s i n c e  t h e  t r i a l  j u d g e  t h o u g h t  t h a t  h a b i t u a l  o f f e n d e r  was a v a l i d  
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r e a s o n  n o t  t o  impose a g u i d e l i n e  s e n t e n c e ,  or  a n  a l t e r n a t i v e  t o  

. 
i 

g u i d e l i n e  s e n t e n c i n g  a t  t h e  t i m e  t h e  s e n t e n c e  w a s  i n i t i a l l y  

imposed,  t h e n  t h e  t r i a l  c o u r t  s h o u l d  a l so  h a v e  a n o t h e r  c h a n c e  t o  

impose a d e p a r t u r e  s e n t e n c e  o n  r e s e n t e n c i n g .  A l t h o u g h  t h i s  

a rgument  s u c c e e d e d  w i t h  t h e  F o u r t h  D i s t r i c t  i n  Morgar l t i  v .  S t a t e ,  

510 So.2d 1182  ( F l a .  4 t h  DCA 1 9 8 7 ) ,  t h a t  d e c i s i o n  was r e v e r s e d  by 

t h i s  C o u r t  i n  M o r g a n t i  v .  S t a t e ,  524 So.2d 6 4 1  ( F l a .  1 9 8 8 ) .  

T h i s  case is a p a r a d i g m  of t h e  r e p e a t e d ,  u n w a r r a n t e d  e f f o r t s  

t o  j u s t i f y  t h e  o r i g i n a l  s e n t e n c e  t h a t  S h u l l  v .  D u g g e r  was 

d e s i g n e d  t o  p r e v e n t .  T h e  s t a t e ' s  W a l d r o n  a r g u m e n t ,  t h a t  t h e  

i n i t i a l  s e n t e n c e  was n o t  i n t e n d e d  as  a d e p a r t u r e  w i t h  r e f e r e n c e  

t o  t h e  g u i d e l i n e s ,  was t n e  - 4 t h  r e a s o n  advanced  by t h e  s t a t e  t o  

j u s t i f y  t h e  d e p a r t u r e  a n d  i n c o n s i s t e n t  w i t h  p o s i t i o n s  t a k e n  by 

t h e  s t a t e  i n  p r io r  appeals o n  t h e  same p o i n t  of l a w .  Here is  a 

summary of t h e  s t a t e ' s  i n c o n s i s t e n t  p o s i t i o n s :  

S t a t e  on  J o n e s  I: 

T h e  t r i a l  c o u r t  p r o v i d e d  w r i t t e n  r e a s o n s  f o r  
d e p a r t u r e .  H a b i t u a l  o f f e n d e r  s t a t u s  i s  a v a l i d  
r e a s o n  f o r  d e p a r t u r e  u n d e r  Whi t ehead  v .  S t a t e ,  
4 6 7  So .2d  7 7 9  ( F l a .  1st DCA 1 9 8 5 )  ( A p p e n d i x  
8-11, E x c e r p t s  from Appellee 's  Answer  B r i e f  o n  
J o n e s  I ) .  

S t a t e  o n  J o n e s  11: 

S h u l l  v D u g g e r  i s  a b s u r d .  T h e  more r e a s o n e d  
approach is M o r g a n t i  v .  S t a t e ,  510 So.2d 1182  
( F l a .  4 t h  DCA 1 9 8 4 ) ,  p e n d i n g  r e v .  S . C t .  71 ,126 .  
I f  t h e  sole  r e a s o n  fo r  d e p a r t u r e  h a d  b e e n  h e l d  
v a l i d  by  a p p e l l a t e  c o u r t s  a t  t h e  t i m e  o f  t h e  
i n i t i a l  s e n t e n c i n g  b u t  was s u b s e q u e n t l y  h e l d  
i n v a l i d  by t h e  Supreme C o u r t  i n  Whi t ehead ,  t h e n  
o n  r e m a n d  t h e  t r i a l  c o u r t  s h o u l d  h a v e  a n  
o p p o r t u n i t y  t o  d e p a r t  a g a i n  i f  t h e  r e a s o n s  

- 8 -  



e x i s t e d  a t  t h e  t i m e  of t h e  o r i g i n a l  s e n t e n c i n g  
and  a re  v a l i d  r e a s o n s  f o r  d e p a r t u r e .  (Appendix  
12- 19, E x c e r p t s  from Appel lee 's  Answer B r i e f  on  
J o n e s  11). 

S t a t e  on  R e h e a r i n g  o n  J o n e s  11: 

T h e  r e a s o n s  f o r  d e p a r t u r e  a r e  n o t  new. They 
were r e f e r r e d  t o  b y  t h e  t r i a l  j u d g e  i n  t h e  
i n i t i a l  h a b i t u a l  o f f e n d e r  o r d e r .  Therefore,  
t h e  t r i a l  c o u r t  s h o u l d  be  a b l e  t o  r e i t e r a t e  
r e a s o n s  c o n t a i n e d  i n  t h e  i n i t i a l  s e n t e n c i n g  
o r d e r .  ( A p p e n d i x  20- 23 ,  S t a t e ' s  R e h e a r i n g  
Mot ion  on  J o n e s  11). 

S t a t e  on  J o n e s  111: 

t 

T h e  t r i a l  c o u r t  d i d  n o t  i n t e n d  or c o n s i d e r  t h e  
i n i t i a l  s e n t e n c e  t o  be a d e p a r t u r e  w i t h  r e f e-  
r e n c e  t o  t h e  g u i d e l i n e s .  S h u l l  V .  D u g g e r  
l i m i t e d  by Waldron.  

Each of t h e  s t a t e ' s  t h r e e  p r i o r  p o s i t i o n s ,  o n  J o n e s  I, 

J o n e s  11, o n  r e h e a r i n g  of J o n e s  I1 were r e j e c t e d  by t h e  d i s t r i c t  

c o u r t .  T h e  s t a t e ' s  a rgument  on  r e h e a r i n g  on  J o n e s  I1 was rejec- 

1 9 8 8 ) .  T h e r e  t h e  d e f e n d a n t ' s  o r i g i n a l  s e n t e n c e  i n  e x c e s s  o f  t h e  

g u i d e l i n e s  f o r  t h e  sole  r e a s o n  t h a t  h e  was a d j u d i c a t e d  a h a b i t u a l  

o f f e n d e r  was r e v e r s e d  p u r s u a n t  t o  Whi tehead,  so t h e  s u b s e q u e n t  

d e p a r t u r e  s e n t e n c e  c o u l d  n o t  s t a n d  b e c a u s e  of t h e  r u l e  of l a w  

e s t a b l i s h e d  i n  S h u l l  v .  D u g g e r .  T h e  s t a t e ' s  s u g g e s t i o n  t h a t  

r e a s o n s  referred t o  i n  t h e  o r i g i n a l  h a b i t u a l  o f f e n d e r  order c o u l d  

be r e i t e r a t e d  a n d  r e s t a t e d  a s  r e a s o n s  f o r  d e p a r t u r e  w i t h o u t  

v i o l a t i n g  S h u l l  v. Dugger ,  was rejected by t h e  T h i r d  Dis t r ic t  i n  

Harris.  

N o w ,  t h e  s t a t e  a d v a n c e s  a new r e a s o n  t o  j u s t i f y  t h e  depar-  

t u r e ,  a W a l d r o n  a rgumen t ,  which  is p l a i n l y  i n c o n s i s t e n t  w i t h  the 

- 9 -  



s t a t e ' s  p r i o r  p o s i t i o n s  t h a t  the re  were v a l i d  r e a s o n s  fo r  d e p a r-  

t u r e .  The ba s i s  fo r  t h e  t h i r d  d e p a r t u r e  rests o n  t h e  t r i a l  c o u r t  

n o t  k n o w i n g  i n  1 9 8 5  t h a t  t h i s  w a s  a d e p a r t u r e  s e n t e n c e  and  t h a t  

t h e  t r i a l  j u d g e  had  no  bas is ,  w r i t t e n  o r  o r a l ,  f o r  d e p a r t i n g  i n  

1 9 8 5 .  A t  t h e  o u t s e t  it m u s t  be n o t e d  t h a t  W a l d r o n  does n o t  

j u s t i f y  i m p o s i t i o n  o f  a new d e p a r t u r e  s e n t e n c e  o n  r e s e n t e n c i n g  

when the o r i g i n a l  d e v i a t i o n  from t h e  g u i d e l i n e s  o n  t h e  b a s i s  of 

t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  h a s  b e e n  o v e r t u r n e d  o n  appeal. I n  

W a l d r o n ,  t h e  t r i a l  c o u r t  erred by impos ing  a s e n t e n c e  o f  p r i s o n  

a n d  c o m m u n i t y  c o n t r o l  when t h e  g u i d e l i n e s  d i r e c t e d  t h o s e  p e n a l -  

t i e s  t o  be u t i l i z e d  i n  t h e  a l t e r n a t i v e .  S i n c e  t h e  t r i a l  c o u r t  

d i d  n o t  know t h i s  s e n t e n c e  was a d e p a r t u r e ,  t h e  Second D i s t r i c t  

r e v e r s e d  b u t  allowed a n  o p p o r t u n i t y  fo r  r e i m p o s i t i o n  of a depar-  

t u r e  s e n t e n c e  w i t h  w r i t t e n  r e a s o n s  on  r e s e n t e n c i n g .  Waldron h a s  

b e e n  f o l l o w e d  and appl ied i n  o ther  cases i n v o l v i n g  i m p o s i t i o n  of 

a d e p a r t u r e  s e n t e n c e  w i t h o u t  w r i t t e n  r e a s o n s  d u e  t o  s c o r i n g  

e r r o r s ,  Brown v .  S t a t e ,  5 3 5  S o . 2 d  3 3 2  ( F l a .  1st DCA 1 9 8 8 ) ,  

R o b e r t s  v .  S t a t e ,  5 3 4  S o . 2 d  1 2 2 5  ( F l a .  1st DCA 1 9 8 8 ) ,  a n d  a n  

improper u t i l i z a t i o n  of a y o u t h f u l  o f f e n d e r  s e n t e n c i n g  a l t e r n a -  

t i v e  D y e r  v .  S t a t e ,  534 So.2d 8 4 3  ( F l a .  5 t h  DCA 1 9 8 8 ) .  I n  S ta te  

v .  Wayda,  5 3 3  So.2d 939 ( F l a .  3d DCA 1 9 8 8 ) ,  t h e  c o u r t  r e v e r s e d  a 

downward  d e p a r t u r e  w i t h o u t  w r i t t e n  r e a s o n s  b u t  allowed t h e  t r i a l  

c o u r t  a n  o p p o r t u n i t y  t o  s t a t e  r e a s o n s  on r e s e n t e n c i n g  s i n c e  n o n e  

were f u r n i s h e d  a t  t h e  o r i g i n a l  s e n t e n c i n g .  

k 

W a l d r o n  may w e l l  be  w r o n g l y  d e c i d e d .  A case decided p r io r  

t o  W a l d r o n  a n d  o n e  w h i c h  r e j e c t s  s i m i l a r  r e a s o n i n g  a s  i n c o n-  

s i s t e n t  w i t h  S h u l l  v .  Dugger is H a r r i s o n  v.  S t a t e ,  523 So.2d 726 
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( F l a .  3d DCA 1 9 8 8 ) .  T h e r e  t h e  d e f e n d a n t  was s e n t e n c e d  t o  2 2  

y e a r s  i n  s t a t e  p r i s o n  i n  a c c o r d  w i t h  a n  e l e v a t e d  v i o l a t i o n  o f  

p r o b a t i o n  scoreshee t .  T h e  scoreshee t  was i n c o r r e c t  b e c a u s e  

p o i n t s  were assessed i n  t h e  p r i m a r y  o f f e n s e  a n d  v i c t i m  i n j u r y  

s e c t i o n s  f o r  a n  o f f e n s e  f o r  w h i c h  t h e  d e f e n d a n t  w a s  n o t  o n  

p r o b a t i o n .  The c o r r e c t e d  scoresheet r e s u l t e d  i n  a lower recom- 

mended  r a n g e ,  a n d  so  t h e  s t a t e  a r g u e d  t h a t  t h e  j u d g e  s h o u l d  be 

a b l e  t o  impose t h e  same s e n t e n c e  a s  a d e p a r t u r e .  T h e  d i s t r i c t  

c o u r t  d i s a g r e e d :  

T h e  t h r u s t ,  i f  n o t  t h e  p r e c i s e  h o l d i n g  o f  
S h u l l  [ s u p r a ]  p r e c l u d e s  what  w o u l d  b e  a n  
i n i t i a l  a t t em p t  t o  e n t e r  a d e p a r t u r e  s e n t e n c e  
a f t e r  a p r i o r  s e n t e n c e  ha s ,  a s  w e  do  here,  b e e n  
deemed i n a p p r o p r i a t e  o n  appeal. 

I d .  a t  727.  - 

The r e a s o n i n g  o f  H a r r i s o n  is  the more c o n s i s t e n t  w i t h  S h u l l ,  

e s p e c i a l l y  i n  l i g h t  o f  t h i s  C o u r t ' s  r e c e n t  d e c i s i o n  i n  Smi th  v .  

S t a t e ,  536 So.2d 1 0 2 1  ( F l a .  1 9 8 8 ) .  The re  t h e  d e f e n d a n t  had b e e n  

s e n t e n c e d  t o  s i x  y e a r s  as a d e p a r t u r e  from t h e  scoresheet 's  r a n g e  

of 34 t o  44 y e a r s .  W h i l e  h e  s u c c e s s f u l l y  a t t a c k e d  a l l  of t h e  

r e a s o n s  f o r  d e p a r t u r e  o n  a p p e a l ,  h e  was c o n v i c t e d  of f i v e  more 

r o b b e r i e s .  When h e  a p p e a r e d  f o r  r e s e n t e n c i n g  o n  t h e  o r i g i n a l  

c h a r g e ,  h i s  s c o r e s h e e t  f a c t o r e d  i n  t h e  f i v e  a d d i t i o n a l  r o b b e r i e s  

and c a l l e d  f o r  l i f e  i n  p r i s o n ,  w h i c h  t h e  j u d g e  imposed. T h i s  

C o u r t  h e l d :  

E q u i t y  compels u s  t o  v a c a t e  S m i t h ' s  l i f e  
s e n t e n c e  a n d  r e m a n d  t h e  case  f o r  s e n t e n c i n g  
w i t h i n  t h e  o r i g i n a l  r a n g e  o f  three  and o n e- h a l f  
t o  f o u r  and one- ha l f  years .  I f  S m i t h  h a d  b e e n  
p r o p e r l y  s e n t e n c e d  i n  t h e  i n i t i a l  p r o c e e d i n g ,  
h e  w o u l d  n o t  be f a c i n g  l i f e  impr i sonmen t .  T o  
s u s t a i n  t h e  l i f e  s e n t e n c e  woucd be t o  p u n i s h  
Smi th  for t h e  t r i a l  c o u r t ' s  m i s t a k e s .  The more 
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e q u i t a b l e  r e s u l t  is  t o  p lace  him i n  t h e  posi-  
t i o n  h e  wou ld  h a v e  b e e n  i n  a b s e n t  t h e  c o u r t ' s  
e r r o r .  T h i s  i s  c o n s i s t e n t  w i t h  t h e  r u l e  
e s p o u s e d  i n  S h u l l  [ s u p r a ] .  

I d .  T h e  same c o n s i s t e n c y  w i t h  t h e  r u l e  o f  S h u l l  is r e q u i r e d  i n  

pe t  it i o n e r  I s case. 

A s s u m i n g  a r g u e n d o  t h a t  Waldron creates a v a l i d  e x c e p t i o n  t o  

t h e  h o l d i n g  of S h u l l  v .  D u g g e r ,  it p l a i n l y  a p p l i e s  o n l y  t o  

i n a d v e r t e n t  g u i d e l i n e  d e p a r t u r e s  whe re ,  d u e  t o  a s c o r i n g  e r ror  or  

a n  error  i n  i n t e r p r e t i n g  s e n t e n c i n g  o p t i o n s  r e q u i r e d  by  a p a r t i -  

c u l a r  g r i d  o r  r a n g e ,  t h e  t r i a l  c o u r t  d i d  n o t  know t h e  s e n t e n c e  

was a d e p a r t u r e .  

A s  appl ied t o  J u d g e  K a p l a n ' s  i n i t i a l  s e n t e n c e  of p e t i t i o n e r ,  

t h i s  W a l d r o n  a r g u m e n t  m u s t  proceed o n  t h e  f i c t i o n  t h a t  J u d g e  

K a p l a n  h a d  n o  idea why h e  s e n t e n c e d  t h e  p e t i t i o n e r  as a h a b i t u a l  

o f f e n d e r  i n  1985 .  The f i c t i o n  p r e sumes  t h a t  i f  J u d g e  K a p l a n  d i d  

n o t  o r a l l y  o r  i n  w r i t i n g  m e n t i o n  t h e  g u i d e l i n e s ,  t h a t  t h e  s e n-  

t e n c e  imposed w a s  therefore n o t  a d e p a r t u r e . 1  

W h i t e h e a d  V .  S t a t e  a n s w e r s  t h e  q u e s t i o n  of w h e t h e r  t h e  

s e n t e n c e  i m p o s e d  i n  1 9 8 5  was a g u i d e l i n e  d e p a r t u r e .  I n  

N e a r l y  c o n t e m p o r a n e o u s  t o  p e t i t i o n e r ' s  1 9 8 5  s e n t e n c e ,  J u d g e  
Kaplan  d e v i a t e d  f r o m  t h e  g u i d e l i n e s  by  s e n t e n c i n g  o n e  I r a  
T y s o n  a s  a h a b i t u a l  o f f e n d e r  w i t h o u t  w r i t t e n  r e a s o n s .  T h a t  
s e n t e n c e  w a s  r e v e r s e d  b e c a u s e  t h e  h a b i t u a l  of f e n d e r  s t a t u t e  
may n o t  b e  u s e d  a s  a bas i s  f o r  d e p a r t u r e  from t h e  g u i d e l i n e s  
o n  a u t h o r i t y  o f  W h i t e h e a d .  T y s o n  v .  S t a t e ,  5 0 4  So.2d 7 9 1  
( F l a .  4 t h  DCA 1 9 8 7 ) .  A f t e r  remand, J u d g e  K a p l a n ' s  a r t i c u l a -  
t i o n  of new w r i t t e n  r e a s o n s  and r e i m p o s i t i o n  of a d e p a r t u r e  
s e n t e n c e  was r e v e r s e d  o n  S h u l l  v .  Dugger .  The F o u r t h  D i s -  
t r i c t  h e l d  t h e r e  t h a t  a f t e r  r e a s o n s  fo r  t h e  o r i g i n a l  depar- 
t u r e  are  r e v e r s e d ,  w h e t h e r  o r a l  o r  w r i t t e n ,  n o  new r e a s o n s  
may be g i v e n  f o r  d e p a r t u r e  on  r e s e n t e n c i n g .  Tyson v. S t a t e ,  
527 So.2d 925 ( F l a .  4 t h  DCA 1 9 8 8 ) .  
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W h i t e h e a d  t h i s  C o u r t  h e l d  t h a t  t h e  g u i d e l i n e  s t a t u t e ,  S e c t i o n  

9 2 1 . 0 0 1 (  4 )  ( a ) ,  e x p l i c i t l y  and  unambiguous ly  r e q u i r e d  t h e  g u i d e-  

l i n e s  t o  a p p l y  t o  a l l  s e n t e n c i n g  and  t h e n ,  t h e  C o u r t  s a i d ,  t h a t  

t h e  " s t a t u t e  d o e s  n o t  e x e m p t  d e f e n d a n t s  s e n t e n c e d  u n d e r  t h e  

h a b i t u a l  o f f e n d e r  s t a t u t e . "  The re fo r e ,  a d e f e n d a n t  s e n t e n c e d  

u n d e r  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e ,  e v e n  t h o u g h  t h e  r e a s o n s  were 

n o t  g i v e n  i n  w r i t i n g ,  i n  l i e u  of g u i d e l i n e  s e n t e n c i n g ,  was 

e n t i t l e d  t o  be r e s e n t e n c e d  w i t h i n  t h e  g u i d e l i n e s  r ecommended  

r a n g e  a f t e r  a n  appe l l a te  r e v e r s a l .  

M r .  S h u l l ' s  t r i a l  j u d g e  a l s o  h a d  n o t  g i v e n  a n y  w r i t t e n  

r e a s o n s  fo r  t h e  d e p a r t u r e  s e n t e n c e  u n d e r  t h e  h a b i t u a l  of f e n d e r  

s t a t u t e  i n  l i e u  of t h e  g u i d e l i n e s ,  S h u l l  v. S ta te ,  481  So.2d 1294  

( F l a .  1st DCA 1 9 8 6 ) .  H o w e v e r ,  a f t e r  t h e  a p p e l l a t e  r e v e r s a l  

f i n d i n g  t h a t  t h e  b a s i s  f o r  s e n t e n c i n g  M r .  S h u l l  o u t s i d e  t h e  

g u i d e l i n e s  was i n v a l i d ,  t h i s  C o u r t  n o t e d  t h a t :  

[ M r .  S h u l l ' s ]  s e n t e n c e  c o n s t i t u t e d  a d e p a r t u r e  
f r o m  t h e  recommended  g u i d e l i n e  s e n t e n c e  based 
u p o n  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e .  S h u l l  V. 
Dugger ,  515 So.2d 748 ( F l a .  1 9 8 7 ) .  

I n  J o n e s  111, t h e  d i s t r i c t  c o u r t  allowed t h e  t h i r d  d e p a r t u r e  

s e n t e n c e  on  p e t i t i o n e r  i n  v i o l a t i o n  of S h u l l  v .  Dugger based o n  a 

p e r c e p t i o n  of w h a t  t h e  t r i a l  c o u r t  t h o u g h t  when h e  imposed t h e  

s e n t e n c e  i n  1985 .  I t  is  p l a i n  f rom t h e  s t a t e ' s  p r i o r  p o s i t i o n s  

o n  p r i o r  a p p e a l s  i n  t h i s  case  a n d  t h e  p r i o r  d e c i s i o n  of t h e  

d i s t r i c t  c o u r t  i n  p e t i t i o n e r ' s  case ,  J o n e s  I ,  t h a t  t h e  1 9 8 5  

s e n t e n c e  o c c u r r e d  b e c a u s e  J u d g e  K a p l a n ' s  e r r o n e o u s  be l i e f  t h a t  

t h e  h a b i t u a l  o f f e n d e r  s e n t e n c e  w a s  a n  a l t e r n a t i v e  t o  t h e  g u i d e -  

l i n e s  ( a n d  t h e r e f o r e  h e  d i d  n o t  t h i n k  t h a t  it was a g u i d e l i n e s  - 
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d e p a r t u r e ) ;  a l t h o u g h  t h a t  premise  was n o t  wrong a t  t h e  t i m e  o f  

s e n t e n c i n g ,  Whi tehead  v .  S t a t e ,  s u p r a ,  F i r s t  DCA, it w a s  shown t o  

b e  wrong by t h e  l a w  i n  e f f ec t  a t  t h e  t i m e  o f  t h e  appeal.  

The t r u t h  o f  t h e  matter i s  t h a t  i n  1985 ,  J u d g e  Kaplan  wanted  

t o  sock t h e  p e t i t i o n e r  w i t h  t h e  ha r shes t  poss ib le  p e n a l t y  and  h e  

a c h i e v e d  t h a t  r e s u l t ,  i n  u t t e r  d i s r e g a r d  o f  t h e  g u i d e l i n e s ,  b y  

u s e  of t h e  h a b i t u a l  o f f e n d e r  s t a t u t e .  T h i s  d e v i a t i o n  of t h e  

g u i d e l i n e s  r ecommended  r a n g e  b a s e d  o n  t h e  h a b i t u a l  o f f e n d e r  

s t a t u t e  was a g u i d e l i n e  d e p a r t u r e .  The  " r e a s o n "  for  d e p a r t u r e  

d i d  n o t  h a v e  t o  be  a r t i c u l a t e d  o r a l l y  o r  i n  w r i t i n g  f o r  t h e  

s e n t e n c e  t o  be  a d e p a r t u r e .  I t  m a t t e r s  n o t  w h a t  J u d g e  Kap lan  

t h o u g h t ,  knew or  s a i d  a b o u t  t h e  s t a t e  of t h e  l a w  i n  1 9 8 5 .  T h e  

r e a s o n  f o r  t h e  a p p e l l a t e  r e v e r s a l  o n  J o n e s  I is l a w  o f  t h e  case 

and  c o n t r o l s  whe the r  a new d e p a r t u r e  s h o u l d  be allowed o n  remand. 

P u r s u a n t  t o  t h i s  C o u r t ' s  d e c i s i o n  i n  S h u l l  v .  Dugger ,  it is 

n o t  wha t  t h e  t r i a l  c o u r t  knew, d i d  o r  s a i d  a t  t h e  t i m e  h e  imposed 

a g u i d e l i n e  d e p a r t u r e  s e n t e n c e  t h a t  d e t e r m i n e s  w h e t h e r  a new 

d e p a r t u r e  s e n t e n c e  may be reimposed b u t  it is t h e  r e a s o n  fo r  t h e  

a p p e l l a t e  r e v e r s a l .  T h e r e  i s  n o  q u e s t i o n  he r e  b u t  t h a t  t h e  

J o n e s  I a p p e l l a t e  r e v e r s a l  was based on  Whi t ehead  v. S t a t e ,  and 

t h a t  d e v i a t i o n  f r o m  t h e  g u i d e l i n e s  was i m p e r m i s s i b l y  b a s e d  o n  

p e t i t i o n e r ' s  s t a t u s  a s  a h a b i t u a l  o f f e n d e r .  A f t e r  t h i s  appel-  

l a t e  r e v e r s a l ,  r e g a r d l e s s  of t h e  f a c t  t h a t  t h e  t r i a l  j u d g e  may 

h a v e  t h o u g h t  t h a t  h i s  i n i t i a l  s e n t e n c e  was a v a l i d  g u i d e l i n e  

s e n t e n c e ,  a s  was t h e  case  i n  M o r g a n t i  v .  S t a t e  and  Brumley v .  

S t a t e ,  o n  r e s e n t e n c i n g  o n l y  a s e n t e n c e  w i t h i n  t h e  g u i d e l i n e s  

recommended r a n g e  c o u l d  b e  imposed. 
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The d i s t r i c t  c o u r t ' s  f a i l u r e  t o  f o l l o w  t h i s  C o u r t ' s  e x p l i c i t  

a u t h o r i t y  i n  S h u l l  v .  D u g g e r ,  B r u m l e y  V. S t a t e  and M o r g a n t i  v. 

S t a t e ,  r e q u i r e s  r e v e r s a l  a n d  r emand  w i t h  i n s t r u c t i o n s  t h a t  

p e t i t i o n e r  be r e s e n t e n c e d  w i t h i n  t h e  g u i d e l i n e s  recommended r a n g e  

and no  o ther .  
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POINT I1 

THE MANDATE I N  JONES I1 WAS BEYOND RECALL OR 
CORRECTION BY THE DISTRICT COURT S O  THE COURT 
ERRED I N  REFUSING TO ENFORCE ITS MANDATE AND I N  
REFUSING TO RESPECT THE PRINCIPLE OF LAW OF THE 
CASE. 

T h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  i n  J o n e s  I became f i n a l  once 

t h e  s t a t e  d e c l i n e d  t o  s e e k  f u r t h e r  r e v i e w  i n  t h e  Supreme C o u r t .  

Once  J o n e s  I was f i n a l ,  t h e r e  was no  l a w f u l  b a s i s  on  which  t o  

r e i n s t a t e  t h e  h a b i t u a l  o f f e n d e r  s e n t e n c e .  R o w e  v. S t a t e ,  523  

S o . 2 d  620  ( F l a .  2d DCA 1 9 8 8 ) ,  o n  r e h e a r i n g .  The reversa l  o f  t h e  

s e c o n d  d e p a r t u r e  s e n t e n c e  o n  t h e  g r o u n d s  of S h u l l  v.  Dugger  

b e c a m e  f i n a l  when r e h e a r i n g  was d e n i e d  on  J u n e  22 ,  1 9 8 8 ,  and  t h e  

manda t e  i s s u e d  on J u l y  8 ,  1988  (Appendix  - 2 6 ) ,  which  w a s  d u r i n g  

t h e  l a s t  d a y s  of t h e  d i s t r i c t  c o u r t ' s  J anua ry  1988  term. The re-  

a f t e r ,  a new term o f  c o u r t  began  i n  t h e  D i s t r i c t  C o u r t  o f  Appeal, 

F o u r t h  D i s t r i c t ,  o n  t h e  s e c o n d  T u e s d a y  of J u l y  1988 ,  which was 

J u l y  1 2 ,  1988 .  S e c t i o n  35.10,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) ,  R u l e  1 . 4 ,  

M a n u a l  o f  I n t e r n a l  P r o c e d u r e s  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

Appeal (Append ix  - 2 7 ) .  Once t h e  term i n  w h i c h  t h e  m a n d a t e  was 

i s s u e d  e x p i r e d ,  t h e  d i s t r i c t  c o u r t  had  no  j u r i s d i c t i o n  o r  power 

t o  r e c a l l  i t s  m a n d a t e  o r  t o  v a c a t e  i t s  pr ior  judgment  i n  Jones 

11. S i m p s o n  v .  S t a t e ,  505  S o . 2 d  1 3 7 8  ( F l a .  1st DCA 1 9 8 7 ) ,  

Larramore v .  S t a t e ,  111 F l a .  7 5 5 ,  1 5 0  So .2d  7 3 2  ( 1 9 3 2 ) ,  S t a t e  

Farm M u t u a l  A u t o m o b i l e  I n s u r a n c e  Company v .  J u d g e s  o f  t h e  

D i s t r i c t  C o u r t  o f  Appeal ,  F i f t h  D i s t r i c t ,  405 So.2d 980,982- 83 

( F l a .  1 9 8 1 ) ,  Maf f ea  v .  Moe, 483 So.2d 829 ( F l a .  4 t h  DCA 1986 
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I n i t i a l l y ,  t h e  d i s t r i c t  c o u r t  g r a n t e d  p e t i t i o n e r ' s  Augus t  

1 2 ,  1988 ,  Mot ion  t o  E n f o r c e  Mandate  on  J o n e s  11. (Appendix  - 2 5 ) .  

Howeve r ,  a f t e r  t h e  s t a t e  f i l e d  y e t  a n o t h e r  p l e a d i n g ,  a Corrected 

Motion f o r  R e h e a r i n g  and  Mot ion  t o  Vacate, t h e  c o u r t  v a c a t e d  t h e  

o r d e r  e n f o r c i n g  t h e  manda t e ,  c o n s o l i d a t e d  J o n e s  I1 and J o n e s  I11 

and allowed new b r i e f s  (Appendix  - 2 6 ) .  

I n s t e a d  o f  r e c a l l i n g  i ts  manda t e ,  which it c o u l d  n o t  d o ,  o r  

e n f o r c i n g  i t s  m a n d a t e ,  w h i c h  it a p p a r e n t l y  no  l o n g e r  w i s h e d  t o  

do, t h e  d i s t r i c t  c o u r t s  order f u r t h e r  p r o c e e d i n g s  u n d e r  c o n s o l i -  

d a t e d  case numbers  w i t h  J o n e s  11; t h i s  o r d e r  was u n l a w f u l .  F i r s t  

i t  t o t a l l y  d i s r e g a r d e d  s e t t l e d  p r i n c i p l e s  r e g a r d i n g  l a w  of t h e  

case and  s e c o n d ,  it was e n t e r e d  w i t h o u t  a n y  r e g a r d  t o  t h e  l e g a l  

e f f e c t  o f  t h e  manda t e  i n  J o n e s  I1 ( O r d e r  V a c a t i n g  En fo rcemen t  o f  

Mandate  and S e t t i n g  B r i e f i n g  S c h e d u l e  on  J o n e s  111, Appendix- 26) .  

T h e  o n l y  r e a s o n  a n o t i c e  o f  appeal  w a s  f i l e d  f rom t h e  t h i r d  

d e p a r t u r e  s e n t e n c e  is t h a t  t h e  d i s t r i c t  c o u r t  h a d  n o t  y e t  r u l e d  

o n  p e t i t i o n e r ' s  m o t i o n  t o  e n f o r c e  t h e  manda t e  by t h e  time 30 d a y s  

from i m p o s i t i o n  of t h a t  s e n t e n c e  was a b o u t  t o  e x p i r e .  T h e  t h i r d  

d e p a r t u r e  s e n t e n c e  w a s  imposed o n  Augus t  11, 1988 .  On Augus t  1 2 ,  

1988 ,  p e t i t i o n e r  f i l e d  h i s  m o t i o n  t o  e n f o r c e  t h e  m a n d a t e  i n  t h e  

d i s t r i c t  c o u r t ,  w h i c h  w a s  n o t  g r a n t e d  u n t i l  September 1 4 ,  1988 .  

(Appendix  - 2 5 ) .  B u t ,  p e t i t i o n e r ' s  n o t i c e  of appeal  f rom h i s  

t h i r d  d e p a r t u r e  s e n t e n c e ,  n e c e s s i t a t e d  by t h e  d i s t r i c t  c o u r t ' s  

s l u g g i s h n e s s  i n  o r d e r i n g  i ts  manda t e  e n f o r c e d ,  d i d  n o t  c o n f e r  any  

j u r i s d i c t i o n  o n  t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal t o  undo o r  
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r e c a l l  t h e  m a n d a t e  o n  J o n e s  11. ( O b v i o u s l y ,  p e t i t i o n e r  would 

h a v e  d i s m i s s e d  h i s  appeal on  J o n e s  111, i f  t h e  d i s t r i c t  c o u r t  had 

e n f o r c e d  i t s  manda te  on  J o n e s  11.) 

W h a t e v e r  J u d g e  K a p l a n ' s  d i s a g r e e m e n t  w i t h  t h e  d i s t r i c t  

c o u r t ' s  d e c i s i o n  i n  J o n e s  I1 o r d e r i n g  r e s e n t e n c i n g  p u r s u a n t  t o  

S h u l l  v .  D u g g e r ,  h e  w a s  d u t y- b o u n d  t o  f o l l o w  it.  B l a c k h a w k  

H e a t i n g  a n d  P l u m b i n g ,  I n c .  v .  Data Lease F i n a n c i a l  Corp., 327 

So .2d  8 2 5  ( F l a .  1 9 7 5 ) ,  O.P .  Corp v.  V i l l a g e  o f  Nor th  Palm Beach, 

3 0 2  So.2d 1 3 0  ( F l a .  1 9 7 4 ) .  When a m a n d a t e  i s  i s s u e d ,  a t r i a l  

c o u r t  m u s t  f o l l o w  t h e  d i c t a t e s  of t h e  m a n d a t e  a n d  s h o u l d  n o t  

s t r a y  from i t ,  F.P.L. v .  F l i t c h b e i l ,  513 So.2d 1078  ( F l a .  5 t h  DCA 

1 9 8 7 ) .  

The  p r i n c i p l e  o f  l a w  of t h e  case p r o h i b i t s  e x a c t l y  t h i s  k i n d  

of  p r o t r a c t e d ,  n e e d l e s s  l i t i g a t i o n  c a u s e d  b y  J u d g e  K a p l a n ' s  

i n i t i a l  f a i l u r e  t o  f o l l o w  t h e  m a n d a t e  of t h e  d i s t r i c t  c o u r t  on  

J o n e s  11. T h e  F o u r t h  D i s t r i c t  a p p a r e n t l y  was unconce rned  t h a t  

J u d g e  Kaplan  i g n o r e d  i t s  spec i f i c  d i r e c t i o n s  t o  r e s e n t e n c e  w i t h i n  

t h e  g u i d e l i n e s  and  r e f u s e d  t o  e n f o r c e  i t s  m a n d a t e .  O t h e r  d i s -  

t r i c t  c o u r t s  a re  n o t  so lackadais ica l  when t r i a l  c o u r t s  d i s r e g a r d  

t h e i r  m a n d a t e s .  P a t t e n  v .  S t a t e ,  5 3 1  So .2d  2 0 3  ( F l a .  2d DCA 

1 9 8 8 ) ,  S t a t e  v .  R o l l i n s ,  3 8 6  S o . 2 d  619  ( F l a .  3d DCA 1 9 8 0 ) ,  and  

R o g e r s  v .  S t a t e ,  4 8 3  So.2d 99  ( F l a .  5 t h  DCA 1 9 8 6 ) .  The d o c t r i n e  

of l a w  of t h e  case r e q u i r e s  a d h e r e n c e  t o  t h e  p r i n c i p l e  t h a t  

q u e s t i o n s  of l a w  d e c i d e d  o n  a p r i o r  appeal  t o  t h e  c o u r t  m u s t  

g o v e r n  t h e  case i n  both t h e  c o u r t  and i n  t h e  t r i a l  c o u r t  t h r o u g h-  

o u t  a l l  s u b s e q u e n t  s t a g e s  o f  t h e  p r o c e e d i n g s ,  w h e t h e r  c o r r e c t  o n  
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g e n e r a l  p r i n c i p l e s  o r  n o t ,  so l o n g  a s  t h e  f a c t s  o n  w h i c h  t h e  

d e c i s i o n  were predicated c o n t i n u e  t o  b e  t h e  f a c t s  i n  t h e  case .  

H i n n a n t  v. Spotswood, 481  So.2d 8 0  ( F l a .  1st DCA 1 9 8 6 ) .  

When t h e  d i s t r i c t  c o u r t  s t a t e d  i n  J o n e s  I t h a t  t h e  t r i a l  

c o u r t  had  d e v i a t e d  f r o m  t h e  g u i d e l i n e s  on  t h e  bas i s  t h a t  pe t i-  

t i o n e r  was a h a b i t u a l  o f f e n d e r  a n d  t h a t  s u c h  was n o t  a pe rmis-  

s i b l e  b a s i s  f o r  d e p a r t u r e ,  t h a t  p r i n c i p l e  or r u l e  became law of 

t h e  case and mus t  b e  a d h e r e d  t o  t h r o u g h o u t  a l l  s u b s e q u e n t  s t a g e s  

a n d  p r o c e e d i n g s ,  Walker  v .  A t l a n t i c  C.R. Company,  1 2 1  So.2d 

7 1 3 , 7 1 5  ( F l a .  1st DCA 1 9 6 0 ) .  Q u e s t i o n s  s e t t l e d  o n  a n  ea r l i e r  

appeal a re  no  l o n g e r  o p e n  t o  q u e s t i o n  o n  a s u b s e q u e n t  appea l .  

Dade  C o u n t y  Classroom Teacher 's  A s s o c i a t i o n  v .  Rub in ,  238 So.2d 

284  ( F l a .  1 9 7 0 ) .  See a l s o ,  S t a t e  e x  r e l .  M o r t g a g e  I n v e s t m e n t  

F o u n d a t i o n ,  I n c .  v .  K n o t t ,  97 So.2d 275 ( F l a .  1 9 5 7 ) .  

T h e  t r i a l  c o u r t ' s  r e l i a n c e  o n  W a l d r o n  v .  S t a t e ,  a case  

d e c i d e d  a f t e r  t h e  m a n d a t e  was i s s u e d  i n  J o n e s  I1 r e s u l t e d  i n  a 

complete r e - e x a m i n a t i o n  and re- argument  o f  t h e  r e a s o n s  t h e  f i r s t  

d e p a r t u r e  was e n t e r e d  so a s  t o  u n d e r m i n e  t h e  f i r s t  r e v e r s a l  i n  

J o n e s  I .  A t  t h a t  p o i n t  t h e  d i s t r i c t  c o u r t  s h o u l d  n o t  h a v e  

r e f u s e d  t o  g i v e  l e g a l  e f f e c t  t o  i t s  m a n d a t e ;  i t  was f i n a l  and  

s h o u l d  h a v e  s e r v e d  t o  pro tec t  p e t i t i o n e r  f rom b e i n g  n e e d l e s s l y  

s u b j e c t e d  t o  r e p e a t e d  r e s e n t e n c i n g s  i n  v i o l a t i o n  of S h u l l  v .  

Dugger.  

O v e r  p e t i t i o n e r ' s  s p e c i f i c  o b j e c t i o n s  t h a t  t h e  manda t e  had 

t o  be e n f o r c e d ,  t h a t  t h e  manda t e  was beyond r eca l l  b e c a u s e  it was 

i s s u e d  in a s e p a r a t e  term o f  c o u r t ,  t h a t  J u d g e  K a p l a n  h a d  n o  

a u t h o r i t y  t o  a l t e r  o r  e v a d e  t h e  m a n d a t e  a n d  s o l e l y  b a s e d  o n  a 
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s t a t e ' s  p l e a d i n g  e n t i t l e d  Mot ion  f o r  R e h e a r i n g ;  a n d / o r  Mot ion  t o  

Vacate; a n d / o r  Motion f o r  C e r t i f i c a t i o n  of C o n f l i c t ,  t h e  d i s t r i c t  

c o u r t  c o n s o l i d a t e d  t h e  J o n e s  I1 case  number  w i t h  p e t i t i o n e r ' s  

n e w l y  f i l e d  n o t  i ce  of a p p e a l  f r o m  t h e  t h i r d  d e p a r t u r e  s e n t e n c e  

and  proceeded t o  c o n s i d e r  new a r g u m e n t s  r a i s e d  by t h e  s t a t e  t o  

j u s t i f y  a d e p a r t u r e  s e n t e n c e .  T h e  d e c i s i o n  i n  J o n e s  I e s t a b -  

l i s h e s  a s  law of t h e  case  t h a t  t h e  h a b i t u a l  o f f e n d e r  s t a t u s  was 

t h e  b a s i s  on  which t h e  t r i a l  c o u r t  d e v i a t e d  f r o m  t h e  g u i d e l i n e s  

so  t h a t  a r e v e r s a l  u n d e r  Whi tehead  v .  S t a t e  w a s  r e q u i r e d .  J o n e s  

I ( A p p e n d i x  - 8- 1 1 ) .  H o w  t h e n ,  i n  d e f i a n c e  of t h e  p r i n c i p l e  o f  

l a w  of t h e  case, and  o v e r  p e t i t i o n e r ' s  r e p e a t e d  o b j e c t i o n s ,  c a n  

t h e  s t a t e  be p e r m i t t e d  t o  a r g u e  a c o m p l e t e l y  i n c o n s i s t e n t  posi-  

t i o n  t h a t  n o  b a s i s  f o r  d e p a r t u r e  was e v e r  g i v e n  i n  t h e  1 9 8 5  

s e n t e n c e ?  S i n c e ,  when t h i s  case was f i r s t  o n  appeal ,  t h e  s t a t e  

c o n c e d e d  t h a t  t h e  r e a s o n  f o r  d e p a r t u r e  w a s  t h e  d e f e n d a n t ' s  

h a b i t u a l  o f f e n d e r  s t a t u s ,  t h e  d i s t r i c t  c o u r t  was bound t o  r e v e r s e  

when t h i s  C o u r t  d e c i d e d  Whitehead v. S t a t e .  See Matire v.  S t a t e ,  

5 2 0  So.2d 2 9 2  ( F l a .  4 t h  DCA 1 9 8 9 ) .  T h i s  C o u r t  s h o u l d  n o t  coun-  

t e n a n c e  t h e  l a w l e s s  p r o c e d u r e s  i n  t h e  d i s t r i c t  c o u r t  a n d  t h e  

s t a t e ' s  a s s e r t i o n  of i n c o n s i s t e n t  p o s i t i o n s ,  t h e  o n e  t h e y  assumed 

o n  t h e  a p p e a l  i n  1 9 8 5 ,  t h a t  t h e r e  was n o  e r r o r  i n  i m p o s i n g  a 

g u i d e l i n e s  d e p a r t u r e  o n  t h e  b a s i s  o f  t h e  h a b i t u a l  o f f e n d e r  

s t a t u t e ,  and t h e  p o s i t i o n  t a k e n  o n  t h i s  t h i r d  appea l ,  t h a t  t h e  

i n i t i a l  1 9 8 5  s e n t e n c e  w a s  n o t  i n t e n d e d  t o  be a g u i d e l i n e  depar- 

t u r e .  S a n d e r s  v. S t a t e ,  537 So.2d 1118 ( F l a .  2d DCA 1 9 8 9 ) .  
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." 

. 

T h e  l i t i g a t i o n  i n  t h i s  case  w i l l  n o t  end  u n t i l  t h i s  C o u r t  

forces t h e  D i s t r i c t  C o u r t  of Appeal, F o u r t h  D i s t r i c t ,  t o  a d h e r e  

t o  e s t ab l i shed  p r i n c i p l e s  of l a w  which  a p p l y  t o  t h i s  case. S h u l l  

v .  D u g g e r  g o v e r n s  o n  t h e  m e r i t s  a n d  t h e  d i s t r i c t  c o u r t  was 

g r o s s l y  i n  e r r o r  f o r  a t t e m p t i n g  t o  f a s h i o n  a d i f f e r e n t  r u l e  o f  

law c o n t r a r y  t o  a u t h o r i t y  f rom t h i s  C o u r t .  Hoffman v. J o n e s ,  280 

So.2d 4 3 1  ( F l a .  1 9 7 3 ) .  T h e  p r o c e d u r e  by which t h e  d i s t r i c t  c o u r t  

reached t h i s  remarkable r e s u l t  i n  J o n e s  111 is e q u a l l y  as  remark- 

a b l e  a n d  u n l a w f u l  a s  t h e i r  d i s r e g a r d  for  t h e  case l a w  s e t  f o r t h  

by t h i s  C o u r t .  J u d g e  Kaplan  was w i t h o u t  a u t h o r i t y  t o  e v a d e  t h e  

f i n a l  m a n d a t e  of t h e  d i s t r i c t  c o u r t  and t h e  d i s t r i c t  c o u r t  was 

w i t h o u t  a u t h o r i t y  t o  r e c a l l ,  r ehea r  o r  v a c a t e  i t s  d e c i s i o n  i n  

J o n e s  11. 

T h e  s a g a  o f  J o h n n i e  J o n e s '  j o u r n e y  on  s e n t e n c i n g  and r e s e n -  

t e n c i n g  be tween  t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t  a n d  t h e  F o u r t h  

D i s t r i c t  C o u r t  of Appeal is o n e  o f  t h e  a b s u r d  r e s u l t s  e n v i s i o n e d  

a n d  condemned  by  t h i s  C o u r t  i n  S h u l l  v .  Dugger.  These  numerous  

r e s e n t e n c i n g s  and attempt t o  impose a v a l i d  d e p a r t u r e  s e n t e n c e  o n  

p e t i t i o n e r  are e x p r e s s l y  c o n t r a r y  t o  t h e  r u l e  of l a w  e s t a b l i s h e d  

i n  S h u l l  v .  Dugger ,  and  beyond t h e  a u t h o r i t y  and j u r i s d i c t i o n  of 

b o t h  t h e  c i r c u i t  a n d  d i s t r i c t  c o u r t s  d u e  t o  t h e  f i n a l i t y  of t h e  

manda t e  i n  J o n e s  11. 

P e t i t i o n e r  r e s p e c t f u l l y  r e q u e s t s  t h i s  C o u r t  t o  order f o r t h -  

w i t h  t h a t  h e  be  r e s e n t e n c e d  w i t h i n  t h e  g u i d e l i n e s  r ecommended  

r a n g e  of th ree  t o  s e v e n  y e a r s  and no  more. 
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CONCLUSION 

B a s e d  o n  t h e  f o r e g o i n g  r e a s o n s  and a u t h o r i t i e s  c i t e d  pe t i-  

t i one r  r e q u e s t s  t h i s  C o u r t  t o  q u a s h  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  

c o u r t  i n  J o n e s  I11 a n d  t o  r e m a n d  f o r  i m p o s i t i o n  o f  a s e n t e n c e  

w i t h i n  t h e  g u i d e l i n e s  recommended r a n g e  o f  t h r e e  t o  s e v e n  y e a r s .  
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