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ARGUMENT 

POINT I 

THE D I S T R I C T  COURT ERRED I N  A F F I R M I N G  P E T I-  
TIONER'S THIRD DEPARTURE SENTENCE I N  V I O L A T I O N  
OF PRECEDENT FROM THIS  COURT. 

Responden t  asserts t h a t  t h e  D i s t r i c t  C o u r t  of Appeal acknow- 

l e d g e d  it was " i n  e r ro r"  t o  f i n d  i n  J o n e s  I t h a t  t h e  i n i t i a l  

s e n t e n c e  o f  5 0  y e a r s  i m p r i s o n m e n t  was a d e p a r t u r e  s e n t e n c e  

( R e s p o n d e n t ' s  Br ie f  - 8 ) .  N o t  so. T h e r e  is n o  h o n e s t  way f o r  

t h e  d i s t r i c t  c o u r t  t o  r e p u d i a t e  i t s  h o l d i n g  i n  J o n e s  I ,  t h a t  t h e  

t r i a l  c o u r t  d e v i a t e d  f r o m  t h e  g u i d e l i n e s  b a s e d  on  t h e  h a b i t u a l  

o f f e n d e r  s t a t u t e .  J o n e s  v. S t a t e ,  5 0 2  So.2d 1375  (F la .  4 t h  DCA 

1 9 8 7 )  ( J o n e s  I ) ,  J o n e s  v .  S t a t e ,  540  S o . 2 d  2 4 5  ( F l a .  4 t h  DCA 

1 9 8 9 )  ( J o n e s  111). I n  J o n e s  111, t h e  F o u r t h  D i s t r i c t  h a s  s t a t e d  

o n l y  t h a t  t h e  t r i a l  c o u r t  d i d  n o t  know t h a t  t h e  i n i t i a l  s e n t e n c e  

was a d e p a r t u r e  a t  t h e  t i m e  h e  imposed it. J o n e s  111, s u p r a .  

W a l d r o n  v .  S t a t e ,  5 2 9  So .2d  7 7 2  ( F l a .  2d DCA 1 9 8 8 )  a n d  

R o b e r t s  v. S t a t e ,  1 4  F.L.W. 3 8 7  ( F l a .  J u l y  2 7 ,  1 9 8 9 ) ,  a l low 

r e i m p o s i t i o n  of a g u i d e l i n e  d e p a r t u r e  when t h e  o r i g i n a l  s e n t e n c e  

was a d e p a r t u r e  o n l y  b e c a u s e  of a n  e r ror  i n  t h e  f a c t s  of t h e  

s c o r e s h e e t .  Here t h e  o r i g i n a l  d e p a r t u r e  r e s u l t e d  from a n  error  

of l a w ,  t h e  t r i a l  c o u r t ' s  b e l i e f  t h a t  t h e  h a b i t u a l  o f f e n d e r  

s t a t u s  was a way t o  a v o i d  impos ing  a g u i d e l i n e  s e n t e n c e .  H e  was 

w r o n g .  W h i t e h e a d  v .  S t a t e ,  4 9 8  So .2d  8 6 8  ( F l a .  1 9 8 6 ) .  T h e  

s e m a n t i c s  employed t o  d e s c r i b e  t h e  t r i a l  c o u r t ' s  a c t i o n  and  l e g a l  

e r ror  do  n o t  g o v e r n  w h a t  r e m e d y  a p p e l l a n t  m u s t  be  a w a r d e d .  
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S i n c e  t h e  d i s t r i c t  c o u r t  h a s  n o t  w i thd rawn  or  found  a n  e r ror  i n  

t h e  i n i t i a l  W h i t e h e a d  r e v e r s a l ,  S h u l l  v. Dugger ,  515 So.2d 748 

( F l a .  1 9 8 7 )  appl ies .  Under S h u l l  v .  Dugger ,  it is t h e  r e a s o n  f o r  

t h e  i n i t i a l  a p p e l l a t e  r e v e r s a l  which d e t e r m i n e s  w h e t h e r  a n o t h e r  

d e p a r t u r e  s e n t e n c e  may be e n t e r e d  on r e s e n t e n c i n g  a n d  s i n c e  t h e  

i n i t i a l  a p p e l l a t e  r e v e r s a l  i n  J o n e s  I s t a n d s ,  S h u l l  v .  Dugger 

m u s t  be applicable here.  

A f t e r  t h e  i n i t i a l  Whi tehead  r e v e r s a l ,  a p p e l l a n t ' s  case was 

r e m a n d e d  f o r  r e s e n t e n c i n g  and h e  r e c e i v e d  a s e n t e n c e  o f  25 y e a r s  

impr i sonmen t .  T h a t  25 year s e n t e n c e  was v a c a t e d  and  remanded f o r  

r e s e n t e n c i n g  w i t h i n  t h e  g u i d e l i n e s  r a n g e  of a l e s s e r  term o f  

y e a r s  of t h r e e  t o  s e v e n  i n  J o n e s  v .  S ta te ,  526 So.2d 176  ( F l a .  

4 t h  DCA 1 9 8 8 )  ( J o n e s  11), b u t  p e t i t i o n e r  r e c e i v e d  a more h a r s h  

s e n t e n c e  of 5 0  y e a r s  i m p r i s o n m e n t  w h i c h  w a s  a f f i r m e d  b y  t h e  

F o u r t h  D i s t r i c t  C o u r t  of Appeal.  A p p r o v a l  of t h e  new Roberts 

e x c e p t i o n  c a n n o t  j u s t i f y  t h i s  r e s u l t  of a h i g h e r  d e p a r t u r e  

s e n t e n c e  e v e n  t h o u g h  p e t i t i o n e r  d i d  appeal  t h e  2 5  y e a r  s e n t e n c e  

w h i c h  had  b e e n  imposed a n d  w h i c h  w a s  v a c a t e d  i n  J o n e s  11. If 

R o b e r t s  d o e s  a p p l y ,  t h e n  t h e  25 year s e n t e n c e  was l a w f u l .  

T h e r e  is  n o  b a s i s  c o n s i s t e n t  w i t h  p e t i t i o n e r ' s  c o n s t i t u -  

t i o n a l  p r o t e c t i o n s  a g a i n s t  D o u b l e  J e o p a r d y  a n d  f u n d a m e n t a l  

p r i n c i p l e s  of f a i r  p l a y  t o  allow on r e s e n t e n c i n g  a n  i n c r e a s e  o f  

25 y e a r s  impr i sonmen t .  Double  J e o p a r d y  p r o h i b i t s  t h e  i n c r e a s e  i n  

s e n t e n c e  t h a t  o c c u r r e d  when t h e  s t a t e ,  t h r o u g h  n e g l e c t  or  o v e r-  

s i g h t  f a i l e d  t o  a d v a n c e  o r  d i s c o v e r  t h e i r  l e g a l  a r g u m e n t  (now 

known a s  t h e  R o b e r t s  e x c e p t i o n )  t h a t  p e t i t i o n e r  c o u l d  h a v e  

r e c e i v e d  a d e p a r t u r e  s e n t e n c e  on  t h e  s e c o n d  r e s e n t e n c i n g  a f t e r  
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t h e  W h i t e h e a d  r e v e r s a l .  Double  J e o p a r d y  p r o h i b i t s  t h i s  k i n d  o f  

i n c r e a s e  of a " l a w f u l "  s e n t e n c e .  T r o u p  v .  R o w e ,  283 So.2d 857 

( F l a .  1 9 7 3 ) ,  Van B u r e n  v .  S t a t e ,  5 0 0  S o . 2 d  7 3 2  ( F l a .  2d DCA 

1 9 8 7 )  , Brown v .  S t a t e ,  5 2 1  So.  2d 1 1 0  ( F l a .  1 9 8 8 ) ,  Wes tove r  v.  

S t a t e ,  5 2 1  S o . 2 d  344  ( F l a .  2d DCA 1 9 8 8 ) .  See a l s o  Acosta  v .  

S t a t e ,  489  So .2d  6 3  ( F l a .  4 t h  DCA 1 9 8 6 ) ,  a f f i r m e d  o n  o t h e r  

g r o u n d s ,  S t a t e  v.  Acosta, 506 So.2d 387 ( F l a .  1 9 8 7 ) .  

I f  t h e  new e x c e p t i o n  o f  Waldron ,  as a f f i r m e d  by t h i s  C o u r t  

r e c e n t l y  i n  R o b e r t s  V .  S t a t e ,  is app l i cab le  here,  t h e n  a s e n t e n c e  

of more t h a n  t h r e e  t o  s e v e n  y e a r s  may s t a n d .  But  t h e  Waldron/  

R o b e r t s  r a t i o n a l e  c a n  i n  no way be a p p l i e d  t o  allow for  a more 

h a r s h  d e p a r t u r e  s e n t e n c e  t h a n  t h a t  imposed a f t e r  t h e  Whi t ehead  

r e v e r s a l  i n  J o n e s  I a n d  a t  t h e  v e r y  most, o n l y  a s e n t e n c e  o f  25 

y e a r s  i m p r i s o n m e n t ,  n o t  as  a h a b i t u a l  o f f e n d e r ,  may be s u s t a i n e d  

c o n s i s t e n t  w i t h  Double  J e o p a r d y  p r i n c i p l e s .  
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CONCLUSION 

B a s e d  o n  t h e  f o r e g o i n g  a n d  f o r  t h e  r e a s o n s  and a u t h o r i t i e s  

advanced  i n  p e t i t i o n e r ' s  i n i t i a l  b r i e f ,  p e t i t i o n e r  r e q u e s t s  t h i s  

C o u r t  t o  r e v e r s e  a n d  r emand  f o r  a s e n t e n c e  c o n s i s t e n t  w i t h  t h e  

g u i d e l i n e s  recommended r a n g e  of th ree  t o  s e v e n  y e a r s  or t o  remand 

f o r  i m p o s i t i o n  of a 25 y e a r  s e n t e n c e  and  no  h i g h e r .  
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