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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  t h e  S t a t e  of F lor ida ,  was t h e  Appellee i n  t h e  

Flor ida D i s t r i c t  C o u r t  of Appeal, Second D i s t r i c t ,  and t h e  

p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  Responden t ,  Joseph C. Spadaro, 

was t h e  A p p e l l a n t  i n  t h e  Second D i s t r i c t  C o u r t  of Appeal and t h e  

De fendan t  i n  t h e  t r i a l  c o u r t .  The Appendix t o  t h i s  B r i e f  

c o n t a i n s  a c o p y  of t h e  d e c i s i o n  of t h e  Second D i s t r i c t  C o u r t  of 

Appeal f i l e d  o n  March 1 0 ,  1989 i n  Spadaro v .  Sta t e ,  539 So.2d 

1169  (F la .  2d DCA 1 9 8 9 ) .  
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NOTICE OF RELATED CASES 

The f o l l o w i n g  cases ra i se  t h e  same i s s u e  p r e s e n t e d  i n  t h e  

i n s t a n t  b r i e f ;  i .e .  Whether t h e  F l o r i d a  Supreme C o u r t ' s  d e c i s i o n  

i n  Carawan v.  S t a t e ,  515 So.2d 1 6 1  (F la .  1 9 8 7 ) ,  which m o d i f i e d  

t h e  law r e g a r d i n g  d o u b l e  j e o p a r d y ,  app l ies  r e t r o a c t i v e l y  i n  

c o l l a t e r a l  p r o c e e d i n g s  f o r  p o s t- c o n v i c t i o n  r e l i e f .  Glenn v .  

S t a t e ,  537 So.2d 611  ( F l a .  2d DCa 1 9 8 8 ) ,  r e v i e w  g r a n t e d ,  N o .  73,  

496 F l a .  May 3 ,  1 9 8 9 ) ;  J enson  v .  S t a t e ,  538 So.2d 540 ( F l a .  2d 

DCA) ,  r e v i e w  g r a n t e d ,  N o .  73 ,828  ( F l a .  June  5,  1 9 8 9 ) ;  Merckle v .  

S t a t e ,  541  So.2d 1312 ( F l a .  2d D C A ) ,  r ev i ew g r a n t e d ,  N o .  74,106 

(F la .  J u n e  30, 1 9 8 9 ) ;  Love v .  S t a t e ,  532 So.2d 1133 ( F l a .  4 t h  DCA 

1 9 8 8 ) ,  r ev iew g r a n t e d ,  No .  73,  401  (F la .  March 17 ,  1 9 8 9 ) ;  Pastor 

v .  S t a t e ,  536 So.2d 356 ( F l a .  3d DCA 1 9 8 8 ) ,  r e v i e w  g r a n t e d ,  No .  

73 ,  780 ( F l a .  June  6 ,  1 9 8 9 ) ;  S t a t e  v .  E l t i n q e r ,  538 So.2d 1354 

( F l a .  2d DCA 1988)  [ A p p l i c a t i o n  f o r  r ev iew p e n d i n g ] .  

0 
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STATEMENT OF THE CASE AND FACTS 

I n  1985 ,  t h e  Responden t /De fendan t ,  Joseph S p a d a r o ,  w s  

c h a r g e d  w i t h  t r a f f i c k i n g  i n  c o c a i n e  (S893 .135 (1 )  ( b ) ,  F l o r i d a  

S t a t u t e s ,  a f i r s t  d e g r e e  f e l o n y )  ; p o s s e s s i o n  of c o c a i n e  

(5893 .13 (1 )  (e)  , a t h i r d  d e g r e e  f e l o n y )  ; p o s s e s s i o n  o f  m a r i j u a n a  

(5893 .13 (1 )  ( e ) ,  F l o r i d a  S t a t u t e s ,  a t h i r d  d e g r e e  f e l o n y ;  and 

p o s s e s s i o n  o f  p a r a p h e r n a l i a  (5893.147,  a f i r s t  d e g r e e  

mi sdemeanor ) .  A t  S p a d a r o ' s  change- of- p lea  h e a r i n g  on  J u l y  23 ,  

1986 ,  t h e  d e f e n s e  s t i p u l a t e d  t o  t h e  f o l l o w i n g  f a c t u a l  bas is :  

THE COURT: Give  m e  a s y n o p s i s ,  please. 

[PROSECTUOR MR. GEESEY]: May it please 

t h e  C o u r t .  The S t a t e  would show o n  November 

4 ,  1985 ,  a t  a p p r o x i m a t e l y  10:54 P.M. h e r e  i n  

P i n e l l a s  County on  5 8 t h  Avenue S o u t h  and  T h i r d  

S t r e e t  S o u t h  i n  S t .  P e t e r s b u r g ,  t h e  

d e f e n d a n t ' s  v e h i c l e  was s t o p p e d  by  t h e  members 

o f  t h e  P i n e l l a s  County  S h e r i f f ' s  O f f i c e  

p u r s u a n t  t o  a n  i n v e s t i g a t i o n  t h e y  were 

c o n d u c t i n g .  The d e f e n d a n t  p r e v i o u s l y  had b e e n  

r e c o r d e d  on  tape e x p l a i n i n g  to  t h e  i n f o r m a n t ,  

s t a t i n g  t h a t  h e  was g o i n g  to  be b r i n g i n g  

c o c a i n e  and  m a r i j u a n a  i n t o  P i n e l l a s  County .  A 

s e a r c h  o f  t h e  v e h i c l e  r e s u l t e d  i n  a s e i z u r e  o f  
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a t r a f f i c k i n g  amount o f  c o c a i n e  i n  t h e  amount 

i n  excess f o  400 g rams ,  it b e i n g  a p p r o x i m a t e l y  

500 grams o f  c a n n a b i s  a s  w e l l .  The re  was 

p a r a p h e r n a l i a  d e s c r i b e d  a s  a g l a s s  b o t t l e  and 

p i p e .  The d e f e n d a n t  pos t- Miranda  r e q u e s t e d  a 

lawyer  b e f o r e  g o i n g  i n t o  any s u b s t a n c e  o f  t h e  

case, b u t  a t  one  p o i n t  he  made a s p o n t a n e o u s  

s t a t e m e n t  to  O f f i c e r  Joe Brady from t h e  

P i n e l l a s  County S h e r i f f ' s  O f f i c e .  H e  was 

b r i n g i n g  t h e  c o c a i n e  f o r  a p e r s o n  h e r e  i n  

Clearwater and t h a t  was t h e  f i r s t  t i m e  h e  had 

done  so, a l t h o u g h  we have  i n t e l l i g e n c e  

i n f o r m a t i o n  t h a t  it was n o t  t h e  f i r s t  t i m e  

t h a t  h e  h a s  made o t h e r  t r i p s  i n  t h e  pas t .  

S u b s t a n c e  d i d  p r o v e  p o s i t i v e  f o r  a t r a f f i c k i n g  

amount o f  c o c a i n e .  The re  was a n o t h e r  amount 

o f  c o c a i n e  found i n  t h e  g l a s s  b o t t l e .  A l l  

t h e s e  happened i n  P i n e l l a s  County,  F l o r i d a .  

( emphas i s  added)  . 

THE COURT: Anyth ing  you wish  to  add t o  

t h a t ,  c o u n s e l ?  

[DEFENSE COUNSEL MR. DELAGRANA] : We w i l l  

s t i p u l a t e .  

(R. 7-8, Appendix A- 2) 
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On J a n u a r y  8 ,  1987 ,  S p a d a r o  was s e n t e n c e d  t o  t h e  manda to ry  

0 term o f  1 5  y e a r s  impr i sonmen t  on  t h e  t r a f f i c k i n g  c h a r g e ,  

c o n c u r r e n t  f i v e  year terms on  t h e  d r u g  p o s s e s s i o n  c h a r g e s  and  a 

c o n c u r r e n t  o n e  y e a r  term on  t h e  misdemeanor  c o n v i c t i o n .  

(Appendix A- 1 ) .  

I n  1988 ,  S p a d a r o  f i l e d  a Rule  3.850 Mot ion  f o r  Post- 

C o n v i c t i o n  R e l i e f  a l l e g i n g ,  i n t e r  a l i a ,  t h a t  t h e  t r i a l  c o u r t  

v i o l a t e d  p r i n c i p l e s  of d o u b l e  j e o p a r d y  i n  c o n v i c t i n g  and 

s e n t e n c i n g  S p a d a r o  f o r  t r a f f i c k i n g  i n  c o c a i n e  as  w e l l  as  

p o s s e s s i o n  of c o c a i n e  , p o s s e s s i o n  o f  m a r i j u a n a  and 

p a r a p h e r n a l i a .  The t r i a l  c o u r t  d e n i e d  S p a d a r o ' s  d o u b l e  j e o p a r d y  

claim, s t a t i n g :  

A s  t o  t h e  s econd  a l l e g a t i o n ,  t h e  
D e f e n d a n t  a l l e g e s  t h a t  h i s  r i g h t  t o  d o u b l e  
j e o p a r d y  was v i o l a t e d  b e c a u s e  " t h e  C o u r t  e r r e d  
when it imposed a i l l e g a l  s e n t e n c e  f o r  t h e  
C o u n t s  o f  P o s s e s s i o n  of Coca ine  Mar iquana  
[ s i c l  and Drug P a r a p h e r n a l i a  [ s i c ]  'I. T h i s  
g round  is w i t h o u t  merit  b e c a u s e  p o s s e s s i o n  and 
sa le  of c o c a i n e  a re  n o t  lesser i n c l u d e d  
o f f e n s e s  o f  t r a f f i c k i n g  i n  c o c a i n e  and  t h e  
D e f e n d a n t ,  t h e r e f o r e ,  c a n  p r o p e r l y  c o n v i c t e d  
o f  and p u n i s h e d  for  a l l  t h r e e .  R o t e n b e r r y  v .  
S t a t e ,  468 So.2d 9 7 1  (F la .  1 9 8 5 ) .  

T h i s  c o u r t  is c o g n i z a n t  o f  t h e  F l o r i d a  
Supreme C o u r t ' s  r e c e n t  d e c i s i o n  i n  Carawan v .  
S t a t e ,  515 So2.d 1 6 1  (F la .  1987)  upon which 
t h e  D e f e n d a n t  r e l i e s  i n  s u p p o r t  o f  h i s  d o u b l e  
j e o p a r d y  a rgumen t .  N e v e r t h e l e s s ,  t h e  
D e f e n d a n t ' s  r e l i a n c e  i s  m i s p l a c e d  b e c a u s e  - 
Carawan "was n o t  s p e c i f i c a l l y  r e t r o a c t i v e  t o  
p r io r  c o n v i c t i o n s . "  C l a r k  v.  S t a t e ,  1 3  FLW 
2098 ( F l a .  5 t h  DCA Sep tember  8, 1 9 8 8 ) .  The 
D e f e n d a n t  commit ted  the- crimes o f  which h e  was 
c o n v i c t e d  on  November 8 ,  1985  and s e n t e n c e  was 
imposed on  J a n u a r y  8 ,  1987 .  (See  E x h i b i t  I11 
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attached). Accordingly, the Defendant's right 
against double jeopardy has not been 
violated. 

(Appendix A-2). 

On appeal from the denial of Spadaro's Rule 3.850 Motion, 

the Second District Court found that the trial court erred in 

summarily denying the defendant's double jeopardy claim and held 

that the decision of Carawan v. State, 515 So.2d 161 (Fla. 1987) 

was to be retroactively applied to convictions which were 

obtained prior to the rendition of Carawan. The opinion of the 

Second District Court states: 

Joseph Charles Spadaro timely appeals the 
summary denial of his post-conviction relief 
motion filed pusuant to Florida Rule of 
Criminal Procedure 3.850. We previously 
reviewed the circuit court's summary denial of 
Spadaro's motion and affirmed in part and 
reversed in part. Spadaro v. State, No. 88- 
1083 (Fla. 2d DCA, Aug. 5, 1988). On remand, 
the court again summarily denied the motion 
and provided attachments from the record in 
support of a protion of the ruling. We again 
affirm in part and reverse in part. 

We agree with the trial court that 
Spadaro's claim of an involuntary plea is 
adequately refuted by the record and 
transcirpt. That portion of the order is 
affirmed. 

However, we reverse the denial of 
Spadaro's allegation that he was sentenced in 
violation of double jeopardy prohibitions for 
trafficking in cociane and possession of 
cocaine. Carawan v. State, 515 So.2d 161 
(Fla. 1987). Subsequent to the circuit 
court's determination to the contrary, this 
court held that Carawan is retroactively 
applicable to convictions which were obtained 
prior to the opinion's rendition. Glenn v. 
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S t a t e ,  N o .  88-1256 ( F l a .  2d DCA Nov. 
[ 1 3  F.L.W. 26221; Gonza l e s -Oso r io  
535 So.2d 6 4 4  ( F l a .  1st DCA 1988)  
Harr is  v .  S t a t e ,  520 So.2d 639 (F la .  
r e v i e w  d e n i e d ,  N o .  71 ,999  ( F l a .  O c t .  
( r e a c h i n g  a c o n t r a r y  h o l d i n g ) .  

30 ,  1988)  
v .  S t a t e ,  . C o n t r a  
1st DCA) , 
1 2 ,  1988)  

A c c o r d i n g l y ,  w e  f i n d  t h a t  t h e  t r i a l  c o u r t  
e r r e d  i n  summar i ly  d e n y i n g  S p a d a r o ' s  d o u b l e  
j e o p a r d y  c o n t e n t i o n .  W e  r e v e r s e  t h i s  p a r t  o f  
t h e  summary d e n i a l  w i t h  d i r e c t i o n s  t h a t  t h e  
t r i a l  j u d g e  examine  t h e  f i l e s  and  r e c o r d s  i n  
t h i s  case t o  d e t e r m i n e  w h e t h e r  t h e y  
c o n c l u s i v e l y  r e f u t e  S p a d a r o ' s  d o u b l e  j e o p a r d y  
a rgumen t .  I f  so, t h e  c o u r t  s h o u l d  a t t a c h  s u c h  
d o c u m e n t a t i o n  to  i t s  o r d e r .  O t h e r w i s e ,  a n  
e v i d e n t i a r y  h e a r i n g  may be n e c e s s a r y  t o  
r e s o l v e  t h e  q u e s t i o n .  I f  t h e  r e c o r d  a c t u a l l y  
s u p p o r t s  S p a d a r o ' s  a r g u m e n t ,  t h e  c o u r t  s h o u l d  
v a c a t e  t h e  judgment  and s e n t e n c e  f o r  
p o s s e s s i o n  of c o c a i n e .  Any p a r t y  a g g r i e v e d  by 
t h e  s u b s e q u e n t  a c t i o n  o f  t h e  t r i a l  c o u r t  mus t  
f i l e  a n o t i c e  of appeal w i t h i n  t h i r t y  d a y s  t o  
o b t a i n  f u r t h e r  appe l l a te  r e v i e w .  

14  F.L.W. 657-658. 

On Augus t  8 ,  1989 ,  t h i s  Honorab l e  C o u r t  a c c e p t e d  

j u r i s d i c t i o n  t o  r e v i e w  t h e  d e c i s i o n  of t h e  Second D i s t r i c t  C o u r t  

of Appeal. 
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SUMMARY OF THE ARGUMENT 

The purpose of a Rule 3.850 Motion for Post-Conviction 

Relief is to provide for inquiry into the alleged constitutional 

infirmity of a judgment and sentence. Carawan, which was 

decided in 1987, was not the law at the time of the defendant's 

convictions and is not the law now. The fact that the Carawan 

decision was not a development of fundamental significance is 

conclusively demonstrated by the fact that it was immediately 

repudiated by the legislature in the very next legislative 

session following the court's decision. Carawan did not 

represent a fundamental change in the law requiring retroactive 

application in collateral proceedings. 
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ARGUMENT 

ISSUE 

CARAWAN-BASED DOUBLE JEOPARDY CLAIMS MAY NOT 
BE RAISED V I A  RULE 3.850 MOTIONS FOR POST- 
CONVICTION RELIEF. 

The p u r p o s e  o f  a 3.850 m o t i o n  is to  p r o v i d e  f o r  i n q u i r y  i n t o  

t h e  a l l e g e d  c o n s t i t u t i o n a l  i n f i r m i t y  o f  a judgment  or s e n t e n c e .  

McCrae v .  S t a t e ,  437 So.2d 1388 (F la .  1 9 8 3 ) .  A 3.850 mo t ion  

c a n n o t  be u t i l i z e d  f o r  a s econd  appeal t o  c o n s i d e r  i s s u e s  t h a t  

e i t h e r  were r a i s e d  or c o u l d  h a v e  b e e n  r a i s e d  i n  t h e  i n i t i a l  

appeal. H e r r i n q  v .  S t a t e ,  5 0 1  So.2d 1279  ( F l a .  1 9 8 6 ) ;  S i r e c i  v .  

S t a t e ,  469 So.2d 119  ( F l a .  1 9 8 5 ) ;  J o n e s  v.  S t a t e ,  446 So.2d 1059  

(F la .  1 9 8 4 ) .  Matters t h a t  c o u l d  have  b e e n  remedied  by o b j e c t i o n  

a t  t r i a l  and  a rgumen t  on  appeal may n o t  be c o n s i d e r e d  by  means of 

a Ru le  3.850 mot ion .  S t r a i q h t  v .  S t a t e ,  488 So.2d 530 ( F l a .  

1986)  . 
The D e f e n d a n t ' s  r e l i a n c e  on  Carawan v .  S t a t e ,  515 So.2d 1 6 1  

(Fla .  1987)  a s  a b a s i s  f o r  h i s  c o l l a t e r a l  a t t ack  of h i s  

c o n v i c t i o n s  is m i s p l a c e d .  Carawan was n o t  t h e  law a t  t h e  time o f  

d e f e n d a n t ' s  c o n v i c t i o n s  and is n o t  t h e  law now. S p a d a r o ' s  

o f f e n s e s  were commit ted  i n  1985;  h i s  change- of- p lea  h e a r i n g  was 

h e l d  i n  1986 ,  and h e  was s e n t e n c e d  i n  J a n u a r y  of 1987.  A t  t h e  

change- of- p lea  h e a r i n g ,  t h e  d e f e n s e  s t i p u l a t e d  t o  t h e  f a c t u a l  

b a s i s  which e v i d e n c e d  t h a t  t w o  separate i d e n t i f i a b l e  q u a n t i t i e s  

o f  c o c a i n e  s u p p o r t e d  t h e  d u a l  c h a r g e s .  A c c o r d i n g l y ,  e v e n  i f  t h e  

d e f e n d a n t  were a r g u a b l y  e n t i t l e d  t o  raise a Carawan- based d o u b l e  
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j e o p a r d y  claim i n  a p o s t - c o n v i c t i o n  p r o c e e d i n g ,  t h e  s t i p u l a t e d  

f a c t u a l  b a s i s  -- a t  b a r  p r e c l u d e s  r e l i e f .  S e e ,  e .g .  N e w s o m e  v .  

S t a t e ,  543 So.2d 465 ( F l a .  2d DCA 1989)  [ S e p a r a t e  c o n v i c t i o n s  and 

s e n t e n c e s  f o r  p o s s e s s i o n  w i t h  i n t e n t  t o  s e l l  and  sa le  o f  c o c a i n e ;  

0 

n o  v i o l a t i o n  of p r o h i b i t i o n  a g a i n s t  d o u b l e  j e o p a r d y  where  t h e  

d e f e n d a n t  p o s s e s s e d  m u l t i p l e  c o c a i n e  rocks, b u t  h e  s o l d  o n l y  o n e  

and  k e p t  r e m a i n d e r  i n  h i s  p o s s e s s i o n . ]  B e l l o  v .  S t a t e ,  1 4  F.L.W. 

339 (F la .  Case N o .  70 ,552 ,  O p i n i o n  f i l e d  J u l y  6 ,  1989)  [ S e p a r a t e  

c o n v i c t i o n s  and s e n t e n c e s  f o r  d e l i v e r y  and p o s s e s s i o n  o f  same 

m a r i j u a n a  d i d  n o t  v i o l a t e  d o u b l e  j e o p a r d y  c l a u s e  where  e v i d e n c e  

showed t h a t ,  i n  a d d i t i o n  t o  d r u g s  d e l i v e r e d  to  u n d e r c o v e r  

o f f i c e r ,  t h e  d e f e n d a n t  p o s s e s s e d  a t  l eas t  o n e  o t h e r  c o n t a i n e r  o f  

d r u g s .  1 4  F.L.W. 3411; Smi th  v .  S t a t e ,  430 So.2d 448 (Fla.  1983)  

[Apply ing  §775 .021(4)  and B l o c k b u r g e r ,  t h i s  c o u r t  d e t e r m i n e d  t h a t  

p o s s e s s i o n  o f  a c o n t r o l l e d  s u b s t a n c e  i n  v i o l a t i o n  of 

8893.13 (1) ( e ) ,  F l o r i d a  S t a t u t e s ,  was n o t  a n  o f f e n s e  i n c l u d e d  i n  

t h e  sa le  o f  a c o n t r o l l e d  s u b s t a n c e  p r o s c r i b e d  by 

§893 .13(1)  ( a ) . ]  S e e  a l so ,  Portee v.  S t a t e ,  447 So.2d 219 (F l a .  

1984)  [ F o l l o w i n g  S m i t h ,  d e f e n d a n t  p r o p e r l y  c o n v i c t e d  and 

s e n t e n c e d  f o r  sa le  and p o s s e s s i o n  o f  more t h a n  f i v e  g r ams  o f  

m a r i j u a n a ] ;  S t a t e  v. Daophin ,  533 So.2d 7 6 1  (F la .  1988)  [S imp le  

p o s s e s s i o n  is n o t  a n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e  o f  

t r a f f i c k i n g  by d e l i v e r y . )  Carawan c o n c l u d e d  o n l y  t h a t  o n e  c o u l d  

n o t  b e  c o n v i c t e d  o f  both  sa le  and p o s s e s s i o n  - i n  a d d i t i o n  - t o  

t r a f f i c k i n g  . 
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In response to Carawan, the legislature specifically amended 

0 Section 775.021(4) to approve multiple convictions for crimes 

arising out of a "single evil". Clark v. State, 530 So.2d 519 

(Fla. 5th DCA 1988). Nothing in Carawan makes it applicable to 

this case because it was not specifically retroactive to prior 

convictions. Id. at 520. Most recently, in State v. Smith, et. 

.I a1 P So.2d -8 14 F.L.W. 308 (Fla. Case Nos. 72,633 and 

72,850, Opinion filed June 22, 1989), this court confirmed that 

Carawan was grounded on the Court's interpretation of legislative 

intent in enacting §8775.021(1) and (4), Florida Statutes and 

held that Carawan has been overridden for offenses which occur 
1 after the effective date of Chapter 88-131, section 7. 

The non-retroactivity of Carawan to a defendant's 

convictions is comparable to appellate decisions determining the 

non-retroactivity of Hall v. State, 517 So.2d 678 (Fla. 1988), 

which held that the legislature did not intend dual punishments 

for a single criminal act of displaying a firearm and of 

committing a robbery while armed. In Harris v. State, 520 So.2d 

639 (Fla. 1st DCA 1988), review denied, 536 So.2d 244 (Fla. 1988) 

In Gordon v. State, 528 So.2d 910 (Fla. 2d DCA 1988), approved 
State v. Smith, 14 F.L.W. 308, the Second District Court stated 
at 911, note 2: 

It is important to note that the appellant did 
not possess more than this one cocaine rock. 
Possessing other rocks that he chose not to 
sell in this instant act of sale but which he 
kept in his possession for later possible use 
or sale would be a separate act for which he 
could be separately convicted and punished. 
- See discussion infra p.  914. 
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t h e  C o u r t  h e l d  t h a t  a d e f e n d a n t  was n o t  e n t i t l e d  t o  post-  

c o n v i c t i o n  r e l i e f  b a s e d  on  H a l l  for  h i s  d u a l  c o n v i c t i o n s .  The 

C o u r t  s t a t e d ,  a t  p a g e  640: 

0 

" W e  d o  n o t  d i s c e r n  a n y t h i n g  i n  H a l l ,  a t  679,  
t h a t  would make t h a t  d e c i s i o n  a p p l y  
r e t r o a c t i v e l y  or p r o v i d e  t h a t  s u c h  d u a l  
c o n v i c t i o n s  now c o n s t i t u t e  f u n d a m e n t a l  e r ror  
u n d e r  t h e  r e a s o n i n g  i n  W i t t  v .  S t a t e ,  387 
So.2d 922 ( F l a . )  c e r t .  d e n i e d ,  449 U . S .  1067 ,  
1 0 1  S.Ct.  796,  66 L.Ed. 612 ( 1 9 8 0 ) .  
A p p e l l a n t ' s  s e n t e n c e  was n o t  i l l e g a l  when 
imposed ,  a s  c o n s t r u e d  unde r  Bass, a s  t h e  
supreme c o u r t  had a l r e a d y  d e c i d e d  s u c h  d u a l  
c o n v i c t i o n s  were p e r m i s s i b l e  i n  G i b s o n ,  452 
So.2d a t  553. W e  t h e r e f o r e  f i n d  t h a t  
a p p e l l a n t  is n o t  e n t i t l e d  t o  p o s t - c o n v i c t i o n  
r e l i e f  on t h i s  g round  and  AFFIRM t h e  d e n i a l  o f  
t h e  m o t i o n .  . . I' 

520 So.2d a t  640 ,  Accord 
Love v .  S t a t e ,  532 So.2d 
1133  ( F l a .  4 t h  DCA 1988)  
review g r a n t e d ,  No .  7 3 , 4 0 1  
(Fla .  March 1 7 ,  1 9 8 9 ) .  

I n  W i t t  v .  Sta t e ,  387 So.2d 922 (Fla .  1 9 8 0 ) ,  c e r t .  d e n .  449 

U.S. 1067  ( 1 9 8 0 ) ,  t h e  Supreme C o u r t  o f  F l o r i d a  r e j e c t e d ,  i n  t h e  

c o n t e x t  of a n  a l l e g e d  c h a n g e  o f  law, t h e  u s e  o f  p o s t - c o n v i c t i o n  

r e l i e f  p r o c e e d i n g s  t o  correct  i n d i v i d u a l  m i s c a r r i a g e s  o f  j u s t i c e  

or t o  permit r o v i n g  j u d i c i a l  e r ror  c o r r e c t i o n s ,  i n  t h e  a b s e n c e  o f  

f u n d a m e n t a l  and  c o n s t i t u t i o n a l  law c h a n g e s  which  cast  s e r i o u s  

d o u b t  on  t h e  v e r a c i t y  or i n t e g r i t y  o f  t h e  o r i g i n a l  t r i a l  

p r o c e e d i n g .  I n  W i t t ,  a c a p i t a l  case, t h e  C o u r t  h e l d  t h a t  a n  

a l l e g e d  c h a n g e  o f  law w i l l  n o t  be c o n s i d e r e d  u n d e r  Rule  3.850 

u n l e s s  t h e  c h a n g e  (1) e m a n a t e s  from t h e  Supreme C o u r t  of F l o r i d a  

or t h e  U n i t e d  S t a t e s  Supreme C o u r t ,  ( b )  is  c o n s t i t u t i o n a l  i n  

n a t u r e ,  and  (c) c o n s t i t u t e s  a deve lopmen t  o f  f u n d a m e n t a l  
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significance. - See also Henderson v. Dugqer, 522 So.2d 835 (Fla. 

1988); McCuiston V. State, 534 So.2d 144 (Fla. 1988) [Whitehead 

v. State, 498 So.2d 863 (Fla. 1986) which determined that a 

defendant's habitual offender status is not a legally sufficient 

0 

reason for departure from the guidelines, does not apply 

retroactively in post-convict ion proceedings. ] 

While Carawan emanated from this Court, it is neither 

constitutional in nature nor of fundamental significance. The 

language of Carawan is grounded in a statutory construction 

analysis, balancing the dictates of Section 775.021(4) with the 

lenity provision. Statutory construction, while it may have some 

constitutional trappings, as does any matter brought before a 

court, is not fundamentally a constitutional issue. Although the 

stipulated factual basis presented in this case would preclude 

relief on the merits of the defendant's post-conviction claim, 

Carawan is not a major constitutional change nor development of 

fundamental significance under Witt which requires retroactive 

application. To the contrary, Carawan was merely a brief 

evolutionary decision on legislative intent concerning the issue 

of multiple punishments. As a result of the Carawan decision in 

1987, the legislature promptly amended Section 775.021(4), 

Florida Statutes, to make clear its intent to permit multiple 

convictions for crimes arising out of a "single evil". Chapter 

88-131 section 7, Laws of Florida (1988); Clark, supra. The fact 

that the Carawan decision was not a development of fundamental 

significance is conclusively demonstrated by the evidence that 

it was immediately repudiated by the legislature in the very next 
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legislative session following the Court's decision. Thus, it is 

0 clear that Florida's legislature intends, and previously 

intended, that separate offenses, as defined by the state 

legislature, are subject to separate convictions and sentences. 

As this Court stated in Witt, supra, at pages 928-929: 

' I .  . . To allow non-constitutional claims as 
bases for post-conviction relief is to permit 
a dual system of trial and appeal, the first 
being tentative and nonconclusive. Our 
justice system could not accomodate such an 
expansion; our citizens would never tolerate 
the deleterious con sequences for 
criminal punishment, deterrence and 
rehabilitation. . . I' 

Carawan is not a fundamental change in the interpretation of 

law so as to require its retroactive application. There are 

three essential considerations in determining whether a new rule 

of law is so fundamental it must be applied retroactively. Witt, 

387 So.2d at 926. These considerations are: (a) the purpose to 

be served by the new rule; (b) the extent of reliance on the old 

rule; and (c) the effect on the administration of justice of a 

retroactive application of the new rule. Witt v. State, supra. 

Nevertheless, all constitutional rights 
affected by chanqes in the law are not 
fundamental: Compare Williams v. State, 363 
So.2d 331 (Fla. 1978). Only those which are 
major constitutional changes of law resulting 
in fundamentally significant developments may 
be raised initially on a motion for post 
conviction relief. State v. Washington, 453 
So.2d 389 (Fla. 1984). State v. Austin, 532 
So.2d 19 (Fla. 5th DCA 1988). 

While the purpose behind the new rule of law set forth in 

Carawan is to prevent perceived double jeopardy violations for 
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crimes o c c u r r i n g  o u t  o f  a s i n g l e  e v i l ,  it is  c lear  t h a t  pr ior  t o  

Hal l  a l l  cases based on  s imi lar  f ac t s  are  decided p u r s u a n t  t o  

Gibson .  R e t r o a c t i v e  a p p l i c a t i o n  would v a s t l y  i n c r e a s e  t h e  

a l r e a d y  overwhelming  b u r d e n  o n  t h e  j u d i c i a l  s y s t e m .  Had t h i s  

C o u r t  c h o s e n  t o ,  it  c o u l d  h a v e ,  e i t h e r  w i t h  i t s  d e c i s i o n  i n  

Carawan or t he rea f t e r ,  c h o s e n  t o  a p p l y  Carawan r e t r o a c t i v e l y .  I t  

is t h u s  a p p a r e n t  t h a t  Carawan does n o t  reach t h e  l e v e l  of a 

f u n d a m e n t a l  c h a n g e  i n  t h e  law so as  to  r e q u i r e  i t s  r e t r o a c t i v e  

a p p l i c a t i o n .  T h i s  is  p a r t i c u l a r l y  t r u e  i n  v i ew  of t h e  

l e g i s l a t u r e ' s  immediate amendment t o  F.S. 775.021 w h i c h  s e r v e d  t o  

c l a r i f y  i t s  i n t e n t i o n  t o  allow separate c o n v i c t i o n s .  

0 

The p u r p o s e  of Carawan was to  b a l a n c e  p o t e n t i a l l y  

c o n f l i c t i n g  r u l e s  of c o n s t r u c t i o n ,  so t h a t  t h e  c o u r t s  may 

d e t e r m i n e  l e g i s l a t i v e  i n t e n t  r e g a r d i n g  s imilar  crimes. The o l d  

r u l e  of law was h e a v i l y  r e l i ed  upon, and t h e  law of m u l t i p l e  

o f f e n s e s  went  t h r o u g h  v a r i o u s  t r a n s f o r m a t i o n s  d u r i n g  most of t h i s  

decade. The g r o u n d s  upon which  t h e  d e f e n d a n t ' s  3.850 mo t ion  was 

b a s e d ,  m u l t i p l e  p u n i s h m e n t s  a r i s i n g  o u t  o f  a s i n g l e  a c t ,  were 

n e v e r  r a i s e d  on  appeal by t h e  d e f e n d a n t  b u t  c o u l d  i n d e e d  h a v e  

b e e n  p r e s e n t e d .  A d d i t i o n a l l y ,  t h e  c h a n g e  of law r e p r e s e n t e d  by 

Carawan is n o t  now t h e  law and was n o t  t h e  law a t  t h e  t i m e  of 

d e f e n d a n t ' s  c o n v i c t i o n  and i n i t i a l  appeal. F u r t h e r ,  Carawan is 

n o t  r e t r o a c t i v e  and i t  would be a m i s c a r r i a g e  o f  j u s t i c e  t o  a p p l y  

t h e  b r i e f ,  non- fundamenta l  c h a n g e  o f  law t o  t h i s  d e f e n d a n t ' s  

c r i m i n a l  c o n v i c t i o n s  and s e n t e n c e s .  The f i n a l i t y  o f  d e c i s i o n s  i n  

many cases would be b r o u g h t  i n t o  d o u b t ,  f o r c i n g  t h e  c o u r t s  t o  

r e c o n s t r u c t  t h e  u n d e r l y i n g  f ac t s  o f  p a r t i c u l a r  o f f e n s e s  many 
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y e a r s  l a t e r  i n  o r d e r  t o  a d d r e s s  t h e  merits o f  t h e  d e f e n d a n t ' s  

claim o n  c o l l a t e r a l  r e v i e w .  F i n a l l y ,  t h e  s t a t e  would u r g e  t h a t  

r e l i e f  is i n a p p r o p r i a t e  i n  t h e  i n s t a n t  case f o r  a more 

f u n d a m e n t a l  r e a s o n .  S m i t h ,  s u p r a ,  m a k e s  it  a b u n d a n t l y  c lear  t h a t  

Carawan h a s  b e e n  o v e r r i d d e n  and  t h e  l e g i s l a t u r e  i n t e n d e d  t h a t  

separate p u n i s h m e n t s  b e  imposed and  t h a t  t h e  law i n  e f f e c t  a t  t h e  

time o f  commiss ion  o f  a crime c o n t r o l s  a s  t o  t h e  o f f e n s e s  f o r  

which t h e  perpetrator  c a n  b e  c o n v i c t e d  a s  wel l  a s  t h e  p u n i s h m e n t s  

which may be imposed.  

0 
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CONCLUSION 

Based on t h e  f o r e g o i n g  reasons, a r g u m e n t s  and a u t h o r i t e s ,  

t h e  d e c i s i o n  i n  Carawan s h o u l d  n o t  be a p p l i e d  r e t r o a c t i v e l y  i n  

post- conviction p r o c e e d i n g s .  
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