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STATEMENT OF THE CASE 

These cases were tried to the referee on April 6 ,  1990 
8 .  

and, in due course, the referee issued his reports including 

. -  findings of fact, recommendations as to finding of guilt or 

innocence, and recommendation as to discipline. 

In case number 75,043, the referee found violations of 

11.02(4) for failing to timely account for disposition of trust 

funds, 9-103(B) (3) for failing to maintain complete records of 

all funds of the client coming into his possession and failing to 

promptly render an appropriate accounting regarding same and 

4-8.4 (c) for conduct contrary to honesty by preparing a 

falsified settlelment statement and recommended a thirty-six 

month suspension. 

In case number 74,077, the referee found violation of 

1-102 (A) ( 4 )  for conduct involving fraud, dishonesty, deceit or 

misrepresentation and 1-102(A) (6) for other conduct adversely 

reflecting on fitness to practice law in the Reynolds matter. In 

the Wright matter, the referee's findings sound in violation of 

4-1.15 (a) for failing to preserve funds held in trust for a 

third person, 4-1.15(b) for failing to promptly advise a third 

person when the third person has an interest in the funds 

received and 4-5.3(a), 4-5.3(b) and 4-5.3(c) for failing to 

adequately supervise non-lawyer personnel. In this case, the 

referee separately recommended a thirty-six month suspension 

without any indication as to whether such suspensions would be 

concurrent o r  consecutive. 

By way of background, Respondent's prior disciplinary 

record, which was included in the memoranda submitted to the 
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referee, is as follows: 

The Florida Bar vs. Gary H. Neely 
reported at 540 So.2d. 109 (Fla. 1989) 

Respondent was disciplined (91-day suspension effective 
April 10, 1989) for neglecting a legal matter entrusted 
to him, for prejudicing or damaging his client during 
the course of the professional relationship, for 
conduct contrary to honesty, justice o r  good morals, 
for engaging in conduct that adversely reflects on his 
fitness to practice law, for failing to promptly pay or 
deliver to a client as requested the funds, securities 
o r  other properties in the possession of the lawyer 
which the client is entitled to receive, for actions 
contrary to honesty and justice, and for failing to 
properly maintain a trust account. 

The Florida Bar vs. Gary H. Neely 
reported at 502 So.2d. 1237 (Fla. 1987) 
Respondent was disciplined (90 day suspension and two 
years probation) for failing to adequately supervise 
non-lawyer personnel, inadequate trust account 
recordkeeping, and requesting a client's signature on 
an exculpatory letter. 

The Florida Bar vs. Gary H. Neely 
reported at 488 So.2d. 535 (Fla. 1986) 

Respondent was suspended for 60 days and two years 
probation for gross neglect of a trust account. 

The Florida Bar vs. Gary H. Neely 
reported at 417 So.2d. 957 (Fla. 1982) 

Respondent was disciplined by public reprimand and one 
year probation for neglect of a legal matter. 

The Florida Bar vs. Gary H. Neely 
reported at 372 So.2d. 89 (Fla. 1979) 

Respondent was disciplined (90 day suspension and six 
months probation) for self-dealing in a business 
transaction with a client and other associated 
misconduct. 

The Complainant timely filed a Petition for Review 

challenging only the measure of discipline and the Respondent 

filed a cross-petition seeking review of the findings of fact, 
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recommendations of finding of guilt or innocence, mitigating 

circumstances, procedural irregularities of the proceedings and 

clarification of the measure of discipline imposed. 

STATEMENT OF THE FACTS 

Respondent accepts the Complainant's stsement of the 

findings of fact reflected in the various referee's reports save 

for those exceptions specifically discussed in his argument 

concerning those mitigating factors which were apparently 

overlooked by the referee. 

I S S U E S  

1. 

2 .  

3 .  

1. 

WHETHER OR NOT THE REFEREE ABUSED HIS DISCRETION BY 
FAILING TO REOPEN THE EVIDENCE FOR PURPOSES OF 
DETERMINING WHETHER OR NOT CERTAIN WITNESSES HAD 
PERJURED THEIR TESTIMONY. 

WHETHER OR NOT THE FINDINGS OF FACT ARE SUPPORTED 
BY THE EVIDENCE IN THAT THERE ARE SUBSTANTIAL 
MITIGATING FACTORS WHICH WERE OVERLOOKED. 

WHETHER OR NOT THE DISCIPLINE RECOMMENDED IS 
UNCLEAR IN THAT THE REFEREE FAILED TO ADDRESS THE 
QUESTION OF WHETHER THE SUSPENSIONS RECOMMENDED 
SHOULD BE CONCURRENT OR CONSECUTIVE. 

A R G U M E N T  

WHETHER OR NOT THE REFEREE ABUSED HIS DISCRETION BY 
FAILING TO REOPEN THE EVIDENCE FOR PURPOSES OF 
DETERMINING WHETHER OR NOT CERTAIN WITNESSES HAD 
PERJURED THEIR TESTIMONY. 

The Referee abused his discretion by failing to reopen 

the evidence for purposes of determining whether or not certain 

witnesses had perjured their testimony. Respondent respectfully 
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s u b m i t s  t o  t h i s  h o n o r a b l e  C o u r t  t h a t  t h e  R e f e r e e  c o m m i t t e d  

p r e j u d i c i a l  e r r o r  b y  f a i l i n g  t o  g r a n t  t h e  r e s p o n d e n t s  m o t i o n  t o  

r e o p e n  e v i d e n c e .  T h a t  m o t i o n ,  f i l e d  on  May 1 8 ,  1 9 9 0  r a i s e d  

s e r i o u s  d o u b t  a n d  q u e s t i o n  a s  t o  w h e t h e r  o r  n o t  t h e  p u r p o r t e d l y  

i n j u r e d  p a r t i e s  h a d  p e r j u r e d  t h e i r  t e s t i m o n y  r e g a r d i n g  t h e i r  

k n o w l e d g e  a n d  u n d e r s t a n d i n g  o f  t h e  t r a n s a c t i o n  i n v o l v i n g  t h e  

P l o t t s  p r o p e r t y .  F u r t h e r ,  t h e  mat te rs  se t  f o r t h  i n  t h a t  m o t i o n  

were e n t i r e l y  c o n s i s t e n t  w i t h  t h e  r e s p o n d e n t s  p o s i t i o n  t h r o u g h o u t  

t h e s e  p r o c e e d i n g s .  

I n  h i s  f i n d i n g  o f  f a c t ,  t h e  R e f e r e e  c o r r e c t l y  

r e c o g n i z e d  t h a t  t h e  R e s p o n d e n t ' s  p u r p o s e  a n d  i n t e n t  i n  h i s  i n t e n t  

i n  d e a l i n g  w i t h  M r .  R e y n o l d s  a n d  h i s  m o t h e r ,  Mrs. P l o t t s ,  was  t o  

o b t a i n  s u f f i c i e n t  s e c u r i t y  o r  c o l l a t e r a l  f o r  t h e  paymen t  o f  f e e s  

a n d  c o s t s  f o r  s e r v i c e s  t o  be r e n d e r e d  i n  d e f e n d i n g  Mr. R e y n o l d s .  

T h e r e  is  a l s o  t e s t i m o n y  i n  t h e  r e c o r d  t o  t h e  e f f e c t  t h a t  M r .  

R e y n o l d s  g u a r a n t e e d  t h e  paymen t  o f  f e e s  f o r  s e r v i c e s  r e n d e r e d  t o  

h i s  g i r l f r i e n d ,  Donna C r e n s h a w ,  a n d  t h a t  t h e r e  was a p r o m i s s o r y  

n o t e  p u r p o r t e d l y  e x e c u t e d  b y  Mr. R e y n o l d s  f o r  w h i c h  t h e r e  is no  

e x p l a n a t i o n  except  t h a t  M r .  R e y n o l d s  d i d  n o t  r eca l l  s i g n i n g  t h e  

n o t e .  T h e r e  h a s  b e e n  no  i s s u e  ra i sed  a s  t o  t h e  g e n u i n e s s  o f  M r .  

R e y n o l d s  s i g n a t u r e  on  t h e  n o t e  a n d  h a n d w r i t i n g  e x e m p l a r s  t a k e n  

d u r i n g  t h e  f i n a l  h e a r i n g  would  appear  t o  s u p p o r t  t h e  c o n t e n t i o n  

t h a t  t h e  s i g n a t u r e  on  t h e  p r o m i s s o r y  n o t e  is t h e  s i g n a t u r e  o f  

R o n a l d  J .  R e y n o l d s .  O t h e r  e v i d e n c e  i n  t h e  record i n d i c a t e s  t h a t  

Mrs. P l o t t s  knew t h a t  h e r  s o n  h a d  g u a r a n t e e d  t h e  paymen t  o f  f e e s  

a n d  c o s t s  f o r  h i s  g i r l f r i e n d ,  Donna Crenshaw,  a n d  was c o n c e r n e d  

t h a t  h e r  h o u s e  n o t  be e n c u m b e r e d  f o r  Donna C r e n s h a w ,  b e c a u s e  s h e  

d i d  n o t  a p p r o v e  o f  h e r  s o n s  r e l a t i o n s h i p  w i t h  ?Is. Crenshaw.  
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R e s p o n d e n t ' s  p o s i t i o n  r e g a r d i n g  t h e  R e y n o l d s  t e s t i m o n y  

was a n d  i s  t h a t  b o t h  Mr. R e y n o l d s  a n d  Y s .  P l o t t s  h a v e  a v e r y  

s u b s t a n t i a l  i n t e r e s t  i n  t h e  r e s u l t  a n d  t h e r e f o r e  h a v e  a more t h a n  
1 .  

. .  s u f f i c i e n t  r e a s o n  t o  s h a d e  t h e i r  t e s t i m o n y .  S i m p l y  p u t ,  t h e  

R e y n o l d s  d i d  n o t  o b t a i n  a f a v o r a b l e  r e s u l t  a n d  w a n t e d  t o  a v o i d  o r  

r e n o u n c e  t h e  f i n a n c i a l  a r r a n g e m e n t s  made e a r l y  on  i n  t h e  case 

when t h e y  were h o p e f u l  o f  o b t a i n i n g  a f a v o r a b l e  r e s u l t .  I n  f a c t  

t h e r e  is a l s o  e v i d e n c e  i n  t h e  record t h a t  t h e  c h a r g e s  a g a i n s t  Mr. 

R e y n o l d s  were v e r y  s u b s t a n t i a l l y  r e d u c e d  f r o m  m u l t i p l e  f e l o n i e s  

t o  a s i n g l e  misdemeanor  f o r  w h i c h  h e  was s e n t e n c e d  t o  t w e l v e  

m o n t h s  p r o b a t i o n  w i t h  a s p e c i a l  c o n d i t i o n  o f  p r o b a t i o n  t h a t  t h e  

f i r s t  o n e  h u n d r e d  e i g h t y  d a y s  be s e r v e d  i n  t h e  V o l u s i a  C o u n t y  

C o r r e c t i o n a l  F a c i l i t y .  T h i s  s e n t e n c e  was n o t  n e g o t i a t e d  a n d  i n  

f a c t  came a s  a s u r p r i s e  t o  a l l  when i t  was a n n o u n c e d  b y  t h e  

c o u r t .  

G i v e n  t h e s e  m a t t e r s  w h i c h  a r e  p a r t  o f  t h e  record,  

R e s p o n d e n t  r e s p e c t f u l l y  s u b m i t s  t h a t  i t  w o u l d  h a v e  b e e n  

a p p r o p r i a t e  f o r  t h e  C o u r t  t o  r e o p e n  t h e  e v i d e n c e  a n d  h e a r  t h e  

t e s t i m o n y  o f  a w i t n e s s  who p u r p o r t e d l y  o v e r h e a r d  s t a t e m e n t s  made 

b y  t h e  R e y n o l d s e s  a f t e r  t h e y  were aware t h a t  t h e  C o u r t  had  made a 

r u l i n g  i n  t h e i r  f a v o r  a n d  no  l o n g e r  f e l t  a n e e d  t o  p r o t e c t  t h e i r  

p o s i t i o n .  R e s p o n d e n t  r e s p e c t f u l l y  c o n t e n d s  t h e  p a r a m o u n t  i s s u e  

on  t h e  t r a n s a c t i o n  i n v o l v e d  i n  t h e  P l o t t s  p r o p e r t y  i s  t h e  

q u e s t i o n  o f  w i t n e s s  c r e d i b i l i t y ;  i t  b o i l s  down t o  w h e t h e r  you  

b e l i e v e  t h e  p o o r  l i t t l e  o l d  l a d y  w i t h  a f o u r t h  g r a d e  e d u c a t i o n ,  

who s a y s ,  a f t e r  o b t a i n i n g  a n  a d v e r s e  r e s u l t ,  t h a t  t h e  b i g  bad 

l a w y e r  o v e r r e a c h e d  a n d  f a i l e d  t o  a d v i s e  h e r  a s  r e q u i r e d ,  o r  

w h e t h e r  you  b e l i e v e  t h e  a t t o r n e y  who c a n d i d l y  a d m i t t e d  f r o m  t h e  
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v e r y  b e g i n n i n g ,  t h a t  h i s  p u r p o s e  was t o  a s s u r e  paymen t  f o r  t h e  

s e r v i c e s  t o  be r e n d e r e d  a n d  t h a t  h e  e x p l a i n e d  t h e  t r a n s a c t i o n  t o  

a l l  c o n c e r n e d  a f t e r  you  h a v e  c a r e f u l l y  w e i g h e d  t h e  t o t a l i t y  o f  
. *  

- .  t h e  d o c u m e n t s  a n d  t e s t i m o n y ,  i n c l u d i n g  t h e  f a c t  t h a t  t h e  deed 

b a c k  t o  Mrs. P l o t t s  was e x e c u t e d  more o r  less c o n t e m p o r a n i o u s l y  

w i t h  t h e  p r o m i s s o r y  n o t e  s i g n e d  b y  h e r  s o n .  The  o b v i o u s  

i n f e r e n c e  is t h a t  t h i s  was a mechan i sm t o  release t h e  

p r o p e r t y  a n d  o b t a i n  a l t e r n a t e  s e c u r i t y  f o r  paymen t  o f  t h e  

a t t o r n e y s  f e e s .  I n  l i g h t  o f  t h i s  se t  o f  c i r c u m s t a n c e s  a n d  t h e  

i m p o r t a n c e  o f  t h e  q u e s t i o n  o f  w i t n e s s  c r e d i b i l i t y ,  R e s p o n d e n t  

r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  c o u r t  c o m m i t t e d  a n  a b u s e  o f  

d i s c r e t i o n  a n d  p r e j u d i c i a l  e r r o r  b y  f a i l i n g  t o  c o n d u c t  a h e a r i n g  

on t h e  m o t i o n  t o  r e o p e n  e v i d e n c e  a n d  t o  h e a r  t h e  witnesses 

t e s t i m o n y  a s  t o  t h e  s t a t e m e n t s  p u r p o r t e d l y  made b y  Mr. R e y n o l d s  

a n d  X r s .  P l o t t s  a f t e r  t h e  R e f e r e e  had i s s u e d  h i s  r e p o r t .  

2. WHETHER OR NOT THE FINDINGS OF FACT ARE SUPPORTED 
BY THE EVIDENCE I N  THAT THERE ARE SUBSTANTIAL 
MITIGATING FACTORS WHICH WERE OVERLOOKED. 

W i t h  respect  t o  t h e  R e y n o l d s  m a t t e r ,  t h e  f a c t s  a r e  

u n c o n t e s t e d  t h a t  t h e  R e s p o n d e n t  c o n v e y e d  t h e  p r o p e r t y  back t o  

X r s .  P l o t t s  a n d  h e r  s o n  b e f o r e  ( e m p h a s i s  added)  a n y  a c t i o n  was 

t a k e n  e i t h e r  t o  f o r e c l o s e  t h e  m o r t g a g e  o r  t o  c o m p l a i n  t o  a n y  

r e g u l a t o r y  a u t h o r i t y .  I t  i s  i m p o r t a n t  t o  bear i n  mind  t h a t  

R o n a l d  R e y n o l d s  h a d  n o t  y e t  b e e n  s e n t e n c e d  a n d  c o m m i t t e d  t o  1 8 0  

d a y s  c o u n t y  j a i l  t i m e  on  t h e  r e d u c e d  c h a r g e s  a n d  t h a t  t h e  

a p p e l l a t e  c o u r t  h a d  n o t  y e t  r u l e d  a g a i n s t  h im on t h e  f o r f e i t u r e .  

And t h e r e  is f u r t h e r  m i t i g a t i n g  c i r c u m s t a n c e  i n  t h a t  t h e  

R e s p o n d e n t  made p a y m e n t s  on t h e  m o r t g a g e  a f t e r  t h e  c o n v e y a n c e  
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back t o  Mrs. P l o t t s ;  p re sumab ly  t o  p r o t e c t  t h e  p o s i t i o n  o f  t h e  

p a r t i e s  w h i l e  t h e r e  were a c t i v e  n e g o t i a t i o n s  t o  r e f i n a n c e  t h e  

p r o p e r t y  and  r e s o l v e  t h e  f i n a n c i a l  o b l i g a t i o n s  between M r .  

Reynolds  and  t h e  Respondent .  

Respondent  t e s t i f i e d ,  a s  d i d  a d i s i n t e r e s t e d  w i t n e s s  

and Ronald J .  Reyno lds ,  t h a t  t h e r e  were c o n v r s a t i o n s  between t h e  

Respondent  a n d  Ronald J .  Reynolds  p e r t a i n i n g  t o  making 

a r r a n g e m e n t s  on t h e  second  mor tgage  o r  r e f i n a n c i n g  t h e  f i r s t  o v e r  

a l o n g e r  p e r i o d  of t i m e  t o  r e d u c e  t h e  payments .  T h e r e  was a l s o  

e v i d e n c e  t h a t  Mr. Reynolds  e x e c u t e d  a p r o m i s s o r y  n o t e  t o  a n o t h e r  

of R e s p o n d e n t ' s  c o r p o r a t i o n s  contemporaneous  w i t h  t h e  conveyance  

t o  M r s .  P l o t t s  a n d  M r .  Reyno lds ;  p re sumab ly  t o  r e p l a c e  t h e  

c o l l a t e r a l  which would b e  s u r r e n d e r e d  by  t r a n s f e r  o f  t h e  

p r o p e r t y .  T h i s  i s  s u b s t a n t i a l  m i t i g a t i n g  e v i d e n c e  which s t r o n g l y  

s u g g e s t s  t h a t  t h e  Respondent  t o o k  r e a s o n a b l e  and  a p p r o p r i a t e  

a c t i o n s  b o t h  t o  r e s o l v e  h i s  f e e  d i s p u t e  w i t h  Mr. Reynolds  and t o  

s a f e g u a r d  h i s  c l i e n t ' s  i n t e re s t s  a n d  t h e  in te res t s  of  t h i r d  

p a r t i e s  w i t h o u t  t h e  c o e r c i v e  f o r c e  of any  pend ing  l a w s u i t  o r  

d i s c i p l i n a r y  p r o c e e d i n g .  

I n  h i s  t e s t i m o n y ,  D r .  Wright  d i d  n o t  d i s p u t e  t h a t  t h e r e  

were o t h e r  d e a l i n g s  w i t h  t h e  Respondent  b o t h  b e f o r e  and a f t e r  

t h i s  i n c i d e n t  w h i c h  were s a t i s f a c t o r i l y  r e s o l v e d  a n d  t h i s  f a c t  

l e n d s  s u p p o r t  t o  R e s p o n d e n t ' s  c o n t e n t i o n  t h a t  t h e  L o i s  J o r d a n  

mat ter  was a n  i s o l a t e d  a n d  u n f o r t u n a t e  e r r o r  r a t h e r  t h a n  a 

d e l i b e r a t e  a c t .  F u r t h e r ,  t h e r e  was e v i d e n c e  t h a t  a l l  of  t h e  

s e t t l e m e n t  monies  were d i s b u r s e d  t o  t h e  c l i e n t .  

T h i s  is n o t  t o  s a y  t h a t  t h e  Respondent  s h o u l d  n o t  have  

been f o r t h r i g h t  w i t h  t h e  d o c t o r  a s  soon a s  he  l e a r n e d  of  t h e  
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e r ro r ;  b u t  t h e r e  w a s  e v i d e n c e  t h a t  t h e  R e s p o n d e n t  made many 

a t t e m p t s  t o  r e a c h  a s e t t l e m e n t  o f  t h i s  mat ter  w i t h  Dr. W r i g h t  up  

t o  a n d  i n c l u d i n g  t h e  d a y  o f  t h e  f i n a l  h e a r i n g  a n d  was m e t  w i t h  
* .  

7 .  e x a c t l y  t h e  t y p e  o f  i n t r a n s i g e n c e  d i s p l a y e d  b y  D r .  W r i g h t ' s  

demeanor  a t  t h e  h e a r i n g .  Here, a g a i n ,  t h e  R e s p o n d e n t  r e c o g n i z e d  

t h e  n e c e s s i t y  t o  r e s o l v e  h i s  p r o f e s s i o n a l  a n d  f i n a n c i a l  

o b l i g a t i o n s  t o  D r .  W r i g h t  a n d  w a s  u n s u c c e s s f u l  i n  h i s  a t t e m p t s  t o  

n e g o t i a t e  a n  amicable r e s o l u t i o n .  The c lear  i n f e r e n c e  f r o m  t h e  

e v i d e n c e  b e f o r e  t h e  C o u r t  is t h a t  R e s p o n d e n t  had  n e i t h e r  t h e  c a s h  

n o r  t h e  a v a i l a b l e  c r ed i t  t o  s a t i s f y  Dr. W r i g h t ' s  demands .  

However ,  t h e  f a c t  t h a t  R e s p o n d e n t  d i d  k e e p  t r y i n g  t o  work  o u t  t h e  

problem w i t h  D r .  W r i g h t  e v e n  u p  t o  as  l a t e  a t i m e  a s  t h e  d a y  o f  

t h e  f i n a l  h e a r i n g  s h o u l d  be c o n v i n c i n g  e v i d e n c e  o f  h i s  l a c k  o f  

i n t e n t  t o  d e f r a u d  o r  harm a n d ,  t h e r e f o r e ,  s u b s t a n t i a l l y  m i t i g a t e  

a n y  d i s c i p l i n e  imposed .  

R e g a r d i n g  t h e  Ross m a t t e r ,  t h e  o n l y  f u n d s  f o r  w h i c h  t h e  

R e s p o n d e n t  m u s t  a c c o u n t  a r e  " t r u s t  f u n d s "  w h i c h  wou ld  be t h e  

m o n i e s  d i s b u r s e d  a s  s e t t l e m e n t  t o  D r .  R o h r e r  a n d  t h e  f u n d s  

d e l i v e r e d  t o  Y r s .  Ross r e g a r d i n g  h e r  p e n s i o n  p l a n  b e n e f i t s .  T h a t  

s h o u l d  be t h e  f o c u s  o f  t h e  i n q u i r y .  T h e r e  is no  c o n t e n t i o n  t h a t  

t h e  o t h e r  $ 2 0 , 0 0 0  is  a n y t h i n g  excep t  t h e  fees  f o r  s e r v i c e s  set  

f o r t h  i n  t h e  r e t a i n e r  a g r e e m e n t  a n d  a g r e e d  t r a v e l  e x p e n s e s .  

Beyond t h a t  p o i n t ,  a n y  a c c o u n t i n g  o f  e x p e n s e s  n o t  b i l l e d  t o  t h e  

c l i e n t  i s  p u r e l y  a n  i n t e r n a l  a c c o u n t i n g  f o r  t h e  b e n e f i t  o f  t h e  

l a w y e r ,  n o t  f o r  t h e  b e n f i t  o f  t h e  c l i e n t ,  w h i c h  s e r v e s  t o  show 

l i t t l e  more t h a n  t h a t  t h e  a t t o r n e y  a b s o r b e d  a s u b s t a n t i a l  s u m  o f  

i n c u r r e d  cos t s  based upon h i s  r e t a i n e r  a g r e e m e n t  w h i c h  s t a t e d  t h e  

o n l y  c o s t s  t o  be b i l l e d  t o  t h e  c l i e n t  wou ld  be t h e  a i r f a r e  t o  go 
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t o  N e w  J e r s e y ,  i f  n e c e s s a r y .  

M o r e o v e r ,  t h e r e  was u n c h a l l e n g e d  t e s t i m o n y  i n  t h i s  

record t h a t  t h e  R e s p o n d e n t  h a d  s e v e r a l  o t h e r  a c t i v e  cases i n  h i s  

o f f i c e  d u r i n g  t h e  r e l e v a n t  t i m e  f o r  p e r s o n s  o f  t h e  same f a i r l y  

common s u r n a m e  a n d  t h a t  t h e  problem is more  o n e  of  i n a d e q u a t e  

r e c o r d k e e p i n g  t h a n  a d e l i b e r a t e  a t t e m p t  t o  d e f r a u d .  T h i s  case is 

n o t  p a r a l l e l  t o  t h e  case w h e r e  a n  a t t o r n e y  was d i s c i p l i n e d  f o r  

m a n i p u l a t i n g  ( e m p h a s i s  a d d e d )  c l i e n t s '  b i l l s  t o  c a m o u f l a g e  

e x c e s s i v e  c o s t s  b y  b i l l i n g  them a s  f e e s  a n d  t h e n  a d m i n i s t r a t i v e l y  

c h a n g i n g  t h i n g s .  T h e r e  is no  c o n t e n t i o n  t h a t  R e s p o n d e n t  a s k e d  

f o r  o r  r e c e i v e d  o t h e r  m o n i e s  f r o m  M s .  Ross w h i c h  were o u t s i d e  t h e  

scope o f  t h e  r e t a i n e r  a g r e e m e n t .  Here t h e  a t t o r n e y  h o n o r e d  h i s  

a g r e e m e n t  a n d  c h a r g e d  t h e  c l i e n t  o n l y  f o r  t h e  agreed c o s t s ;  a n y  

o t h e r  c o s t s  i n c u r r e d  o r  e x p e n d e d  b y  t h e  R e s p o n d e n t  i n  f u l f i l l i n g  

h i s  o b l i g a t i o n  t o  M s .  Ross a r e  immaterial  t o  t h i s  i n q u i r y .  

R e s p o n d e n t  s u f f e r s  f r o m  two s e r i o u s  h e a l t h  problems, 

d i a b e t e s  a n d  c a n c e r ,  w h i c h  h a v e  n e c e s s i t a t e d  h e  be  h o s p i t a l i z e d  

s e v e r a l  times t o  s t a b i l i z e  h i s  c o n d i t i o n  a n d  f o r  s u r g i c a l  

p r o c e d u r e s  t o  c o n t r o l  t h e  s p r e a d  o f  t h e  c a n c e r .  I n  a t  l e a s t  o n e  

o f  t h o s e  i n s t a n c e s ,  h i s  h o s p i t a l i z a t i o n  was a major  c o n t r i b u t i n g  

f a c t o r  t o  a n  i n c i d e n t  o f  d i s c i p l i n e .  R e s p o n d e n t  h a s  b e e n  a n d  

c o n t i n u e s  t o  be u n d e r  a d o c t o r ' s  care  t o  manage  a n d  c o n t r o l  h i s  

d i a b e t e s .  R e s p o n d e n t  v e r i l y  b e l i e v e s  t h a t  h i s  m e d i c a l  c o n d i t i o n ,  

t h e  i n a d e q u a t e l y  c o n t r o l l e d  d i a b e t e s ,  was a major c o n t r i b u t i n g  

c a u s e  t o  bad b u s i n e s s  j u d g m e n t  f r o m  a p p r o x i m a t e l y  l a t e  1 9 8 5  

t h r o u g h  a n d  i n c l u d i n g  mid-1987.  F u r t h e r  R e s p o n d e n t  was d i a g n o s e d  

a s  h a v i n g  " g a l l o p i n g "  c a n c e r  i n  May, 1 9 8 9  a n d  h a s  u n d e r g o n e  

s e v e r a l  s u r g e r i e s  f o r  t h a t  c o n d i t i o n  i n c l u d i n g  a s u b s t a n t i a l  
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removal  of  m u s c l e  and lymph node t i s s u e  i n  J u n e ,  1989. 

Respondent  v e r i l y  be l i eves  t h a t  t h e  s t ress  o f  t h e s e  p r o c e e d i n g s  

c o n t r i b u t e d  t o  t h e  breakdown o f  h i s  immune s y s t e m .  I t  is now 

r e c o g n i z e d  a n d  a c c e p t e d  t h a t  t h e  p r a c t i c e  of law is a s t r e s s f u l  

p r o f e s s i o n  and t h e  Bar i t s e l f  h a s  come t o  s p o n s o r  numerous 

symposiums and  c o n f e r e n c e s  on d e a l i n g  w i t h  t h e  s t ress  o f  

p r a c t i c e .  Respondent  r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  a t t e m p t  t o  

l i s t e n  e v e r y o n e ' s  p r o b l e m s ,  l e g a l  o r  o t h e r w i s e ,  h a s  s u b s t a n t i a l l y  

i n c r e a s e d  t h e  s t r e s s  on him and h a s  t h e r e b y  c o n t r i b u t e d  t o  t h e  

d e t e r i o r a t i o n  o f  h i s  h e a l t h .  

Assuming t h e  Respondent  k n e w  o r  s h o u l d  have  known he  

was a c t i n g  i m p r o p e r l y  w i t h  r e s p e c t  t o  t h e  c l i e n t ' s  p r o p e r t y  o r  t o  

a t h i r d  p e r o s n ' s  p r o p e r t y  i n  t h e s e  cases ,  t h e  m i t i g a t i n g  f a c t s  

c l e a r l y  undermine any  c o n s c i o u s  o r  d e l i b e r a t e  a t t e m p t  by t h e  

Respondent  t o  c o n v e r t  t h e  c l i e n t ' s  p r o p e r t y .  And i t  c a n n o t  

f a i r l y  be s a i d ,  i n  l i g h t  of  t h e  m i t i g a t i n g  e v i d e n c e ,  t h a t  he  

n e g l e c t e d  t h e  s i t u a t i o n s  o r  showed a c a l l o u s  d i s r e g a r d  f o r  t h e  

in te res t s  of a c l i e n t  o r  t h i r d  p a r t y  which would s u p p o r t  s o  

severe a s a n c t i o n  a s  d i s b a r m e n t .  

3 .  WHETHER OR NOT THE DISCIPLINE RECOMMENDED I S  
UNCLEAR I N  THAT THE REFEREE FAILED TO ADDRESS THE 
QUESTION OF WHETHER THE SUSPENSIONS RECOMMENDED - 
SHOULD BE CONCURRENT OR CONSECUTIVE. 

I n  i t s  s t a t e m e n t  o f  t h e  c a s e  t h e  B a r  c o r r e c t l y  o b s e r v e s  

t h a t  t h e  r e f e r e e  f a i l e d  t o  make any  recommendation on t h e  i s s u e  

of  whe the r  any  d i s c i p l i n e  imposed a s  a r e s u l t  of  t h e s e  c a s e s  

s h o u l d  b e  c o n c u r r e n t  o r  c o n s e c u t i v e .  A s  a p r a c t i c a l  m a t t e r ,  t h i s  

b e g s  t h e  q u e s t i o n  o f  a t h r e e  y e a r  s u s p e n s i o n  a s  opposed t o  a s i x  
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y e a r  s u s p e n s i o n  a s  opposed  t o  a f i v e  y e a r  d i s b a r m e n t .  To a 

c e r t a i n  e x t e n t ,  t h a t  q u e s t i o n  h a s  p r e v i o u s l y  been  l i t i g a t e d  on 

R e s p o n d e n t ' s  p e t i t o n  f o r  l e a v e  t o  r e s i g n ,  w i t h  l e a v e  t o  a p p l y  f o r  

r e i n s t a t e m e n t  a f t e r  t h r e e  y e a r s ,  which  was d e n i e d .  Gary H.  Nee ly  

v s .  T h e  F l o r i d a  Bar ,  c a s e  n u m b e r  7 4 , 0 9 3 .  

Respondent  r e s p e c t f u l l y  s u b m i t s  a n d  c o n t e n d s  t h a t  t h e  

re fe ree ' s  recommendation a s  t o  d i s c i p l i n e ,  i f  s u p p o r t e d  by t h e  

e v i d e n c e ,  s h o u l d  be a f f o r d e d  no lesser d i g n i t y  t h a n  r e f e r e e ' s  

f i n d i n g s  of f a c t s  which a r e  s u p p o r t e d  by t h e  e v i d e n c e .  T h i s  is 

s o  a s  a f u n c t i o n  o f  t h e  r e f e r e e ' s  r o l e  a s  t r i e r  of  f a c t  who h a s  

h e a r d  a l l  of  t h e  e v i d e n c e  a n d  had t h e  o p p o r t u n i t y  t o  weigh t h a t  

e v i d e n c e  i n  l i g h t  of  t h e  demeanor o f  t h e  witnesses a n d  t h e  o t h e r  

i n t a n g i b l e  f a c t o r s  of  d e c i s i o n m a k i n g  which a r e  n o t  r e a d i l y  

o b s e r v e d  f rom a c o l d  t r a n s c r i p t  of  p r o c e e d i n g s .  The  r e f e r e e  i s  

i n  t h e  best p o s i t i o n  t o  d e t e r m i n e  t h o s e  i n e v i t a b l e  q u e s t i o n s  of  

d e g r e e  which a r e  i n h e r e n t  t o  b o t h  t h e  f i n d i n g  of  f a c t  a n d  t h e  

recommendation of  a p p r o p r i a t e  s a n c t i o n s  upon a f i n d i n g  of  g u i l t  

o r  i nnocence .  

I f  i t  is  t h e  B a r ' s  p o s i t i o n  t h a t  t h e  r e f e r e e  f a i l e d  t o  

p r o p e r l y  c o n s i d e r  t h e  R e s p o n d e n t ' s  p r i o r  d i s c i p l i n a r y  h i s t o r y ,  

t h a t  c o n t e n t i o n  is e n t i r e l y  w i t h o u t  mer i t .  Rule  3-7.5 ( k )  ( 4 ) ,  

R u l e s  R e g u l a t i n g  t h e  F l o r i d a  Bar ,  p r o v i d e s  t h e  n e c e s s a r y  

mechanism i n  t h a t  " a f t e r  a f i n d i n g  of  g u i l t  a l l  e v i d e n c e  o f  p r i o r  

d i s c i p l i n a r y  measures  may be o f f e r e d  by bar c o u n s e l  s u b j e c t  t o  

a p p r o p r i a t e  o b j e c t i o n  o r  e x p l a n a t i o n  by  r e s p o n d e n t "  a n d  b o t h  

memoranda on t h e  measure o f  d i c i p l i n e  s u b m i t t e d  t o  t h e  r e f e r e e  

c o n t a i n e d  an  e x h a u s t i v e  r e c i t a t i o n  o f  R e s p o n d e n t ' s  p r i o r  

e n c o u n t e r s  w i t h  t h e  Bar .  F u r t h e r ,  t h e  B a r  a r g u e d  s t r e n u o u s l y  f o r  
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disbarment in its memoranda. There is no question but that the 

referee was given full disclosure of Respondent's past 

disciplines and had ample opportunity to take those matters into 
. .  

1 -  consideration in making his recommendation. 

What the Bar omits from its recitation is that these 

matters were continued, with the approval of the referee, so that 

Respondent could file and litigate his petition for leave to 

resign with leave to apply for readmission after three years. 

Had that petition been granted, it would have been a final 

resolution of all pending disciplinary matters. Respondent 

presumes that the referee was aware that the petition for leave 

to resign was denied and that his recommendation as to 

discipline, silent as it may be on the question of whether the 

recommended suspensions should be concurrent or consecutive, is a 

product of due consideration of all of the information submitted 

including the Respondent's prior record and the denial of the 

petition for leave to resign. On that basis, Respondent 

respectfully submits that the Bar's observation that the 

suspensions would be "presumably" concurrent is an accurate 

interpretation of what the referee intended as his ruling. 

Respondent respectfully contends and submits that the 

referee's recommendation of thirty-six months suspension would 

adequately punish the Respondent and serve as sufficient 

deterrent to others without undermining the dignity of these 

proceedings or of the disciplinary process. This strkes a fair 

balance in that it is more severe than prior discipline 

attributable to similar matters, not unduly harsh, and sets up a 

deterrent to others who would see that a pattern of insufficient 

- 15 - 



$ .  

1 .  

a t t e n t i o n  t o  t h e  b u s i n e s s  s i d e  of  o p e r a t i n g  a law p r a c t i c e  h a s  

consequences  which would cause them t o  be d i l i g e n t .  A d d i t i o n a l l y ,  

Respondent  s u b m i t s  t h a t  t h i s  s u s p e n s i o n  s h o u l d  be c o n c u r r e n t  w i t h  

any  o t h e r  a c t i v e  o r  pend ing  d i s c i p l i n e .  Respondent  r e s p e c t f u l l y  

a s se r t s  t h a t  i t  w i l l  n o t  u n d e r m i n e  t h e  p u b l i c  c o n f i d e n c e  i n  t h e  

p r a c t i c i n g  Bar no r  w i l l  i t  o t h e r w i s e  h i n d e r  t h e  a d m i n i s t r a t i o n  of  

j u s t i c e  t o  g r a n t  t h i s  measure of  d i s c i p l i n e  a s  i t  w i l l  n o t  l i k e l y  

a p p e a r  t o  t h e  p u b l i c  a s  i f  Respondent  i s  " g e t t i n g  o f f  l i g h t l y " .  

Respondent  r e s p e c t f u l l y  s u b m i t s  t h a t  i n  l i g h t  o f  a l l  of  

t h e s e  m i t i g a t i n g  f a c t o r s ,  and  t h e  f a c t  t h a t  h e  is  c u r r e n t l y  u n d e r  

a n  a c t i v e  s u s p e n s i o n  which w i l l  n o t  be t e r m i n a t e d  u n t i l  he  

p e t i t i o n s  f o r  r e i n s t a t e m e n t  a n d  d e m o n s t r a t e s  r e h a b i l i t a t i o n ,  

c o n c u r r e n t  s u s p e n s i o n s  o f  t h i r t y - s i x  months a s  recommended by t h e  

r e f e r e e  r a t h e r  t h a n  d i s b a r m e n t  would b e  t h e  a p p r o p r i a t e  s a n c t i o n .  

C O N C L U S I O N  

Based upon t h e  a rgumen t s  a n d  a u t h o r  i t  ies se t  f o r t h  

a b o v e ,  t h e  Respondent  r e s p e c t f u l l y  u r g e s  t h i s  Honorable  Cour t  t o  

r emand  t h i s  cause f o r  f u r t h e r  p r o c e e d i n g s  on t h e  Reynolds  m a t t e r  

a s  r e q u e s t e d ,  o r ,  i n  t h e  a l t e r n a t i v e ,  t h a t  t h i s  Honorable  C o u r t  

a d o p t  a n d  a p p r o v e  t h e  recommendation o f  t h e  r e f e r e e  a s  t o  t h e  

measure of d i s c i p l i n e  t o  be imposed. 

/ P.  0. B d x  350040 
P a l m  C o a s t ,  F l o r i d a  32135 

A t t o r n e y  f o r  Respondent  
F l a .  B a r  No.: 0395560 

(904)  446-2323 
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S u i t e  2 0 0 ,  O r l a n d o ,  F l o r i d a ,  by U .  S. M a i l ,  John T .  B e r r y ,  E s q . ,  

The F l o r i d a  Bar ,  650  Apa lachee  Pkwy., T a l l a h a s s e e ,  F l o r i d a  and t o  

John H a r k n e s s ,  J r . ,  E s q . ,  The F l o r i d a  B a r ,  650 Apalachee  Pkwy-., 

T a l l a h a s s e e ,  F l o r i d a  by f a c s i m i l e  and U .  S. Mail t h i s  - &day of 

t 
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