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PRELIMINAHySTMJ3EW 

Respondent accepts petitioner's Preliminary Sta-t. 

w n d e n t  accepts the petitioner's Statenrrent of the Case and 
Facts. 

Since the &krckle, decision infra, does not conflict w i t h  Harris, 

infra or Clark, infra, this  court lacks jurisdiction to review the Wkle  

case. 
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ARGUMENT 

ISSUE 

KHEXFER 'ME DECISICN IN MEXKLJ3 V. SlXIE, No. 

89-233 (Fla. 2d DCA, April 12, 1989) [14 

F.L.W. 9501 IS AN MPRESS AND DIRECT (?oNFLIcT 

WITH HARRIS V. STATE, 520 So.2d 639 (Fla. 1st 

DCA), revieWdenied, No. 71,999 (Fla. Oct. 12, 

1988) AND CLARKV. SlXIE, 530 So.2d 519 (Fla. 

5th DCA 1988). 

The decision in &krckle does not -sly and directly conflict with 

the ckcisions in H a r r i s  and Clark. Consequently, t h i s  Court lacks 

jurisdiction to entertam ' t h i s  matter. 

In I4xckle, the Court was clearly dealing w i t h  a constitutional claim 

relating to double j-. The m k l e  Court relied on the double 

jeopar$y language of Carawan v. State, 515 So.2d 161 (Fla. 1987). The 

W k l e  Court detemuW that such double jeopardy issues could be applied 

retmactively citing Glenn v. State,  537 So.2d 611 (Fla. 2DCA 1988). 

In Glenn, supra the second District certified conflict between Glenn 

and Harris. The G l m  Court relied upon Kraus v. State,  491 So.2d 1278 
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(Fla. 2DCA 1986). Apparently, it was this perceived conflict between Kram 

and Harris which led to the certification. maus was also a double jeopardy 

case. Them is no conflict. Harris is a statutory construction case. 

Harris relied on Hall v. State, 517 So.2d 678 (Fla. 1988). Hall cited 

the statutory cons- 'on principle found in Carawan. Hall did not cite 

the double jeopardy principles fxun Carawan. Bath Hall and Harris are 

statutory construction cases, not jeopardy cases. 

In Clark, the Court was addressing an ineffective assistance of 

appellate counsel claim. Appllate counsel did not raise a double jeopardy 

claim but the Court raised the double jeopardy claim sua sponte. The 

Court denied the claim on the basis on the then existing case law. The 

Court was not inclined to find Appellate counsel ineffective for failing to 

anticipate a change in law. The Clark Court denied relief. In dicta, the 

Clark Court suggested that nothing in Carawan made it applicable to the 

ineffective assistance of counsel claim. The Court noted that the Carman 

opinion did not mle the principles of that decision retroacti ve. TheClark 

case did not say that Carawan was not re- 've. The Clark Court did not 

say that the Glenn opinion was  wmng in making double jeopardy claims 

retxmaal 've. Clark did not say that double jeopardy claims could not be 

pursued via Florida M e  of Crimina l  Procedure 3.850. None of the issues 

which w e r e  addressed in the w k l e  opinion were detemined 0- * i n  

Clark. Consequently, them is no direct and Frreconcilable conflict 

betseen the Memkle and Clark opinions. 
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Based on the foregoing v t  and authorities, Fbspndent 

nspectfully requests that this Court deny Petitoner's request for rwiew by 

this Court since this Court lacks jurisdiction to entertam such review. 
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