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-He accepts the State's S t a t e m m t  of the Case and Facts. 
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Merckle was sentenced in violation of principles of double jeopxiy as 

guaranteed by the Florida and federal cOTlStitUtiOIlS. Wkle  pmperly 

presented this double jeopardv isme via FLA RCRP 3.850. The trial court 

erred by denying said moturn withcrutaharing. T h e S e c o n d D i s t r i c t  

praperly rwersed the trial court's order on the basis of this court's 

decision in Carawan infra. 
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&rckle was convicted of bribery, recieving unlawful catpnsation, 

extortion by a state officer, and misbeha vior in  office. He was sentenced 

to five (5) years in state prison on the bribery cornriction followed by 

consecutive terms of prabation for the 3Emamng offenses. These 

convictions and sentences were affintled on appeal Merckle v. State 512 

So.2nd 948 (Fla.2d DCA 1987). This Appellate decision was approved by this 

Court in&rckle v. State 529 So.2d 269 (Fla. 1988). 

Af te r theabovepmeedqs  * were concluded, luIerckle filed a IWtion to 

Vacate Judcjmnt and Sentence pursuant to Florida Rule of Criminal procecfure 

3.850. m k l e  claimed that the mltiple sentemes imposed violated double 

jeopardy prwisions because a l l  convictions and sentexes stan fran a single 

act requiring the sirme proof. Wkle relied on this Court's decision in  

Car- v. State 515 So.2d 161 (Fla. 1987). The trial court denied this 

mtion without a hearing. 

W k l e  again appealed to the Florida Second D i s t r i c t  Court of 

Appeals. T h a t c o u r t r e v e r s e d a n d ~ t h e c a s e t o t h e t r i a l c o u r t .  The 

second D i s t r i c t  specifically found that Carawan substantially mdified the 

law regarding double jeopardy. The second D i s t r i c t  found that  Caravan had 

not been decided a t  the tim Ikrkle pursued his dim& appeal. The Second 

D i s t r i c t  further found that Carawan primiples should be applied 

retroactively and m t e d  thruugh Florida Rule of Criminal Pmcedum 
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3.850. The Florida second D i s t r i c t  relied upon its prior decision in Glenn 

v. State 537 So.2d 611 (Fla. 2d DCA 1988). 

The State sought review of the I&nlcle decision in this court based 

upon perceived conflict betwen the decisions of different D i s t r i c t  Courts. 

This Court accepted jursidiction for this appamnt nason. 

In Carawan v. State 515 So.2d 161 (Fla. 1987) this Court reviewed the 

The Carawan Court stated doplble jeopardy l aw  which has evolved in Florida. 

the issue before it as follows: 

The central question before us is the 
proper of const.ruing criminal statutes 
in light of the pmhibition against double 
jeopardy contained in the state and federal 
constitutions. The t w o  Quble jepoarcty 
clauses forbid not only successive trials for 
the same offense, but also prohibit 
subjecting a defendant to mltiple plnisharrents 
for the same offense. Carawan at 163. 

The Carawan opinion continues: 

' I .  . . rn recognize that the puwer to define cr- 
and punishments i n  derogation of the cclnmn l aw  
inheres in the legislative bramh. . . subject to 
constitutional limitations. It is plxmmed, 
however, that this legislative prerogative is not 
exercised by *hing the same offense under mre 
than one statutory pruvision, since the legislature 
can achieve the same resul t  w i t h  gmater econany by 
merely increasing the mty for the single 
underlying offense. Thus, before reaching the 
guestion of any possible constitutional violation, 
courts necessarily must f i r s t  deterrmne - what the 
legislature intended to p n i s h  and precisely how. 
The double jeapardy issue has not been raised i n  
any case i n  which the legislature clearly, 
unambiguously and precisely stated an intent to 
punish the exact same offense under seprate 
statutory pmvisions, and we do not reach this 

what the legislature intended.t1 Carawan at 164. 

question today. Rather, the issue has arisen in 
those cases where it canmt be said w i t h  certam .ty 

whether a jeopardy violation occumed under the state and . .  Indemmumg 

federal constitutions this court looked to three nlles of statutory 
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construction to guide its decision making process. 

The f i r s t  is that absent a violation of 
constitutional right, specific, clear and 
precise s t a m t s  of legislative intent 
control nqanhng intfmdedpenalties. only 
wher€! no clear intent exists does any other 
rule of construch 'on conrj into play. . . . 
The second rule is that, in absence of any 
clearly discernable legislative intent, the 

Blockburuer v. United States, 284 U.S. 299, 52 
S.Ct. 180, 76 L.H.  306 (1932) to assist in 
detwming this intent. E.Q., Hmser v. State, 
474 S0.2~ 1196 (Fla. 1985). Shply stated the 
l3loc- test c~npares the elements of the 
crimes in question. If both hime one el-t 
the other does not, then a 'on arises 
that the offenses are separate, a 'on 
t h a t  IEmztheless can be defeated by evidence 
of a contrary legislative intent. On the 
other hand, i f  the test is not mt, the court 
must Ixeat the offenses as equivalent based on 
a m  'on that the offenses are the same 
and tha t  the legislature does not intend to 
p n b h  the sam offense twice. We have 
recognized that the legislature has codified 
th i s  rule of construction in section 
775.021(4), Florida Statutes (1985). . . 
The Third rule is tha t  courts rmst msolve 
a l l  doubts in favor of lenity toward the 
accused. This "rule of lenity," a part of our 
cammn law, has been codified i n  section 
775.021(1), Florida Statutes (1985): The 
provisions of this code and offenses defined 
by other statutes shall be strictly construed; 
when the language is !imwq+b ' le of differing 
constructions, it shall be constaxed mst  
favorably to the accused. *I Carasem at  165. 

court begins by using the test established in 

In applying these three tests the conclusion reached is that the jeopardy 

pruvisions of the state and federal constitutions either are, or are not, 

violated. where a violation occurs, the result is of constitutional. 

significance and not mmly a violation of the rules of construction which 

whether the constitution was violated. This . .  assist the court in detemmq 
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fmdanental distimtmn - must be kept clearly in focus. 

In Glenn and =He the Second D i s t r i c t  following the Carawan test 

found that both petitions darrmstrated a prima facie entitl-t to relief 

under a mltiple sentence double jeopardy analysis. The state ignoxes the 

plain statement of the issue in carawan and suggests that Carawan was 

"mrely a brief evolutionary decision on legislative intent concerning the 

issue of nniltiple pmishznt". Essentially, the state chooses to present an 

issue which it finds to be more beneficial to the State's postion rather 

than dealing with the issue specifically presented in Carawan, Glenn, and 

l&.mkle. A l l  three cases dealt w i t h  multiple sentence double jeopardy 

issues not naked StatutOJzy cons- issues. 

Instatev. smith So.2d (Fla. 1989); 14 Fl;A 308 (June 23, 

1989) this Court found that the Florida legislatwe rejected the Caramin 

result  when it armended Florida Statute 775.021(4). The smith court 

specifically refused to retroactively apply the smith decision. The net 

effect was to find that the Carawan mltiple sentence double jeopardy 

analysis muld be applied to offenses occurring prior to the -t, ht 

that Carawan muld not apply to offenses occurring a f - k r  the -t. 

Them is nothing inconsistent be- the smith and Carawan decisions. 

The legislatwe simply stated its intent in a clear fashion by anmding the 

statute. consequently, the courts mst recagnize this specifically stated 

intent i n  cases which arose after the -t. Them is no occasion for 

the Court to consider the dcctrine of mty in post-amncbnt cases. The 

legislative action in no way umkmhes the Carawan analysis as it relates 

to cases which arose prior to the statutoxy ammhmt. 

It is against this backgraund that this Court must detennine hther  a 

In nniltiple sentence double jeopardy claim may be presented via EbiLe 3.850. 
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-- G l m  infra the Court specifically ' that double jeopardy aqmmts 

may be presented via Florida Me of Criminal Prucedwe 3.850. The Court 

cited Kraus v. State 491 So2d 1278 (Fla. 2d DCA 1986). The state ignoms 

maus in  its brief. The maus decision cited Cantrell v. State 405 So2d. 

986 (Fla. 1st DCA 1981), rwersed on ather grounds 417 So.2d 260 (1982). 

The State ignores Cantrell as w e l l .  

In lkcuiston v. State 534 So2d 1144 (Fla. 1988) this Court, citingwitt 

v. State 387 So2d 922 (Fla. 1980), recognized that a change in law of 

fundamental or constitutional significance d d  be presented via Fla. R. 

Cr. Pro. 3.850. Merckle's case presents such a constitutional claim. 

In Palmr  v. State 438 So2d 1 (Fla. 1983), this Court held that minimum 

mandatory sentences could not be imposed consequetively for separate 

offenses arising f m n  a single criminal transaction or episode. This ruling 

was not based on constitutional considerations. Nevertheless, in Bass v. 

State 530 So.2d 282 (Fla. 1988) this Court specifically held that Palnr?r 

muld be retroacti ve. The caurt vent on to say that  such a theory could be 

presented pursuant to FIa. R. Cr. Pro. 3.850. It is imomeivable that  such 

a non-constitutional principle mlating to consecutive minirnrm mandatory 

sentences muld be subject to collateral attack and mrkle's consecutive 

sen- claim based on constitutional principles muld not. Bass mandates 

the mtxmactl 've application of Carawan. 
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Based on the foxegoing aqmmts and authorities, Respondent suhnits 

that the Second District correctly decided the Mxckle case and that the 

decision of the Second District should be apprwed. €bwever, =He 

rmhmits that the recards of this court f r a n  h i s  v i o u s  appeal clearly 

establish that he is entitled to have the sentences (probation) in Counts 

tm thmugh four vacated. -tly, =He requests that this court 

vacate the sentences on Counts tm thmugh four so that =He will be 

relieved of the constitutional violation presently impused upon him. 

I HEREBY CEFUTEY that a true and correct copy of the foregoing has 

been furnished by U.S. Mail to Katherine V. Blanco, Asistant At- 

General, Park Trarmrell wlilding, 1313 Tanpa street, Suite 804, Tampa, 

Florida 33602 this I I dy of &gust, 1989. 

1341 Euclbra &t 
Dernrer, Colorado 80220 
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