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PRELIMINARY STATEMENT 

Responden t s ,  JAMES WATTS and S t e v e n  Smi th ,  were t h e  

d e f e n d a n t s  and A p p e l l a n t s  i n  t h e  matter of Watts v .  S t a t e ,  1 4  FLW 

1014  (F la .  2d DCA A p r i l  2 1 ,  19891 ,  w h e r e i n  t h e  Second Dis t r i c t  

C o u r t  of Appeals c e r t i f i e d  c o n f l i c t  w i t h  t h e  F i f t h  D i s t r i c t  C o u r t  

o f  Appeals. Responden t s  would accept t h e  S t a t e m e n t  of t h e  Case and 

Facts p r e s e n t e d  by t h e  P e t i t i o n e r .  ( B r i e f  of P e t i t i o n e r  pp. 2-41 
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SUMMARY OF THE A RGUMENT 

The 1 9 8 5  amendment t o  s e c t i o n  958.14, F l o r i d a  S t a t u t e s  

(1983)  p r o v i d e s  t h a t  t h e  maximum s e n t e n c e  which c a n  be imposed upon 

a r e v o c a t i o n  of  Y o u t h f u l  O f f e n d e r  Community C o n t r o l  is s i x  y e a r s .  

The l a n g u a g e  of t h e  s t a t u t e  is  clear and unambiguous on i t s '  s h o u l d  

b e  g i v e n  i ts '  s t a t e d  effect .  

The i n t e n t  of t h e  l e g i s l a t u r e  was t o  l i m i t  t h e  maximum 

s e n t e n c e  as i n t e r p r e t e d  by t h e  F i r s t ,  Second ,  and T h i r d  D i s t r i c t  

C o u r t s  of Appeal. The t i m i n g  of t h e  amendment c o u p l e d  w i t h  

e s t a b l i s h e d  r u l e s  o f  s t a t u t o r y  c o n s t r u c t i o n  s u p p o r t  no  o t h e r  

r e s u l t .  Had t h e  l e g i s l a t u r e  wished a r e s u l t  d i f f e r e n t  from t h a t  

a p p l i e d  by t h e  Second Dis t r ic t ,  t h e  s t a t u t e  c o u l d  have  been  

amended. I t  h a s  n o t  been  amended. F u r t h e r ,  t h e  r u l e  of l e n i t y  

r e q u i r e s  t h a t  P e t i t i o n e r ' s  c o n s t r u c t i o n  of s e c t i o n  958.14 be 

r e j e c t e d .  
0 

Respondent  are e n t i t l e d  t o  have  t h e  p r o v i s i o n s  of t h e  

amendment a p p l y  t o  them. The ac t  g i v i n g  r i s e  t o  R e s p o n d e n t ' s  b e i n g  

s u b j e c t  t o  t h e  p e n a l t y  p r o v i s i o n s  of s e c t i o n  958.14 a r o s e  a f t e r  

t h e  e f f e c t i v e  d a t e  of t h e  amendment. F u r t h e r ,  s i n c e  n o  ex post 

f a c t o  v i o l a t i o n  w i l l  o c c u r ,  Responden t s  are  e n t i t l e d  t o  have  t h e  

l a w  i n  e f fec t  a t  t h e  t i m e  o f  t h e i r  s e n t e n c i n g  t o  b e  a p p l i e d .  The 

d e c i s i o n  of t h e  Second D i s t r i c t  s h o u l d  b e  affirmed. 

2 



ARGUMENT 

ISSUE I 

WHETHER THE TRIAL COURT ERRED I N  
SENTENCING THE DEFENDANT TO A TERM 
OF IMPRISONMENT I N  EXCESS OF S I X  
YEARS UPON A REVOCATION OF COMMUNITY 
CONTROL IMPOSED PURSUANT TO SECTION 
958.14? F L O R I D A ' S  YOUTHFUL OFFENDER 
ACT? 

Respondents  s u b m i t s  t h a t  t h e  Second Dis t r i c t ,  i n  

answering t h e  above q u e s t i o n  i n  t h e  a f f i r m a t i v e ,  d i d  s o  

a p p r o p r i a t e l y .  

S e c t i o n  958.14, F l o r i d a  S t a t u t e s  (1983) i n i t i a l l y  

p e r m i t t e d  t h e  c o u r t ,  upon a r e v o c a t i o n  of y o u t h f u l  o f f e n d e r  

community c o n t r o l ,  t o  d i s r e g a r d  t h e  ea r l i e r  c l a s s i f i c a t i o n  of t h e  

d e f e n d a n t  as  a y o u t h f u l  o f f e n d e r  and impose any s e n t e n c e  it might  

have imposed o r i g i n a l l y .  I n  1985,  t h e  s t a t u t e  was amended t o  

0 prov ide :  

V i o l a t i o n  of p r o b a t  im community c o n t r o l  
p r  og r a m  . 
A v i o l a t i o n  o r  a l l e g e d  v i o l a t i o n  of prob- 
QL t h e  terms of a community c o n t r o l  program 
s h a l l  s u b j e c t  t h e  y o u t h f u l  o f f e n d e r  t o  t h e  
p r o v i s i o n s  of s e c t i o n  948.06(1) . However. no  
youthful o f f e n d e r  s h a l l  be committed t o  t h e  
c u s t o d v  of t h e  deDcutment f o r  such viol- 
f o r  a Deriod l o n g e r  t b n  6 v e a r s  o r  f o r  a 

o f f e n s e  f o r  w h i c h  h e  was foun d au  i l t v .  
p e r i o d  l o n u e r  t h a n  t h e  maximum s e n t e n c e  f o r  t h e  

whichever Fs less,  w i t h  c r e d i t  f o r  t i m e  ser ved 
W h i l e  i n c a r c e r a t e d .  

S e c t i o n  958.14? F l o r i d a  S t a tu t e s  (1987) . (Emphasis d e n o t e s  

amendment t o  s t a t u t e ) .  

3 



The Second Dis t r ic t  h e l d  t h a t  t h e  amendment appl ies  i n  

t h e  i n s t a n t  case and t h e  maximum s e n t e n c e  which may b e  imposed upon 

r e v o c a t i o n  is s i x  y e a r s .  P e t i t i o n e r  a r g u e s  t h a t  s u c h  a r e s u l t  is 

c o n t r a r y  t o  l e g i s l a t i v e  i n t e n t  and t h e  d e c i s i o n s  of  t h e  F i r s t ,  

Second ,  and T h i r d  Dis t r ic t  C o u r t s  are i n c o r r e c t .  T h i s  a rgumen t  

d o e s  n o t  w i t h s t a n d  a n a l y s i s .  

' 
F i r s t ,  t h e  c l ea r ,  u n e q u i v o c a l  l a n g u a g e  of t h e  s t a t u t e  

p r o h i b i t s  t h e  r e s u l t  u rged  by P e t i t i o n e r .  A b a s i c  r u l e  of 

s t a t u t o r y  c o n s t r u c t i o n  is t h a t  t h e  words  used  s h o u l d  be g i v e n  t h e i r  

p l a i n  and o r d i n a r y  meaning.  Graham v.  S t a t e  8 362 SO.2d 924 

(F la .  1978)  The l a n g u a g e  of 958.14 is  clear:  ..." NO y o u t h f u l  

o f f e n d e r  s h a l l  b e  commit ted  t o  t h e  c u s t o d y  of t h e  d e p a r t m e n t  f o r  

s u c h  v i o l a t i o n  f o r  a p e r i o d  l o n g e r  t h a n  s i x  y e a r s  or f o r  a p e r i o d  

l o n g e r  t h a n  t h e  maximum s e n t e n c e  f o r  t h e  o f f e n s e  f o r  which h e  was 

0 found  g u i l t y ,  wh icheve r  is  less..." When g i v e n  t h e i r  p l a i n  

meaning,  t h e  words  s u p p o r t  t h e  Second Dis t r i c t ' s  c o n c l u s i o n  t h a t  

s i x  y e a r s  is t h e  maximum s e n t e n c e  which may be  imposed a t  a 

r e v o c a t i o n  of Y o u t h f u l  O f f e n d e r  Community C o n t r o l .  F u r t h e r ,  a n y  

i n q u i r y  i n t o  l e g i s l a t i v e  i n t e n t  may o n l y  b e g i n  when t h e  s t a t u t e  i s  

ambiguous on i t s '  face. S t a t e  v .  E a r n ,  287 So.2d I, 4 (Fla .  

1 9 7 3 ) .  To a t tempt  t o  d i s c e r n  l e g i s l a t i v e  i n t e n t  where  t h e  l a n g u a g e  

is c lear  and unambiguous is u n n e c e s s a r y  and f u t i l e .  See St ree ter  

v .  S u l l i v a n ,  509 So.2d 268 (F la .  1 9 8 7 ) .  Respondent  s u b m i t s  t h a t  

t h e  l a n g u a g e  of s e c t i o n  958.14, F l o r i d a  S t a t u t e s  (1983)  is  clear 

and t h e r e  is no  a m b i g u i t y  on t h e  face of t h e  s t a t u t e - - a s  s u c h .  

Thus,  t h e  appropriate  s e n t e n c e  upon a r e v o c a t i o n  of Y o u t h f u l  

4 



Offender Community C o n t r o l  is a maximum of s i x  y e a r s ,  a s  t h e  Second 

Dis t r i c t  r u l e d .  

Even shou ld  t h i s  c o u r t  conc lude  t h a t  f u r t h e r  i n q u i r y  i n t o  

t h e  i n t e n t  of t h e  l e g i s l a t u r e  i n  amending s e c t i o n  958.14, F l o r i d a  

S t a tu t e s  (1983) is n e c e s s a r y ,  t h e  i d e n t i c a l  r e s u l t  is reached. 

The l e g i s l a t u r e  amended s e c t i o n  958.14, F l o r i d a  S t a t u t e s  

(1983) s h o r t l y  a f t e r  t h e  d e c i s i o n s  of t h e  F i r s t  and F o u r t h  

D i s t r i c t s  i n  Brooks V. S t a  , 4 6 1  So.2d 995 (F la .  1st DCA 1984) 

and C l e m  V .  S t a t e  , 462 So.2d 1134 ( F l a .  4 t h  DCA 1 9 8 4 ) .  As 

a p p r o p r i a t e l y  noted  by t h e  c o u r t  i n  Watson V .  S t a t e  528 S0.2d 101, 

1 0 2  (F la .  1st DCA 1 9 8 8 ) :  

I n  view of t h i s  a c t i o n ,  t h e  on ly  l o g i c a l  
c o n c l u s i o n  is t h a t  t h e  l e g i s l a t u r e  in tended  t o  
change t h e  case law i n t e r p r e t a t i o n  of s e c t i o n  
958.14, o r  i n  any e v e n t  t o  change t h e  l a w ,  s o  
t h a t  once t h e  c i r c u i t  c o u r t  h a s  g i v e n  a 
d e f e n d a n t  y o u t h f u l  o f f e n d e r  s t a t u s  and h a s  
sen tenced  h im as a y o u t h f u l  o f f e n d e r ,  it m u s t  
c o n t i n u e  t h a t  s t a t u s  and o n l y  r e s e n t e n c e  t h e  
d e f e n d a n t  as a y o u t h f u l  o f f e n d e r  f o r  a 
v i o l a t i o n  of t h e  p r o b a t i o n  o r  community c o n t r o l  
p o r t i o n  of h i s  y o u t h f u l  o f f e n d e r  s e n t e n c e .  A 
y o u t h f u l  o f f e n d e r ' s  s e n t e n c e  a f t e r  r e v o c a t i o n  
of p r o b a t i o n  o r  community c o n t r o l  is t h e r e f o r e  
l i m i t e d  t o  a maximum of s i x  y e a r s  less c r e d i t  
f o r  t i m e  s e r v e d .  To assume t h a t  t h e  
l e g i s l a t u r e  d i d  n o t  i n t e n d  a change i n  t h e  l a w  
would be t o  assume it in tended  t o  e n a c t  a 
n u l l i t y .  T h e  language of s e c t i o n  958.14, as 
amended, r e l a t i n g  s p e c i f i c a l l y  t o  r e s e n t e n c i n g  
of y o u t h f u l  o f f e n d e r s  a f t e r  v i o l a t i o n  of 
p r o b a t i o n  o r  community c o n t r o l  , should  p r e v a i l  
over  t h e  p r e e x i s t i n g  g e n e r a l  p r o v i s i o n s  of 
s e c t i o n  948.06(1) r e l a t i n g  t o  any v i o l a t i o n  of 
p r o b a t i o n  o r  community c o n t r o l  by anyone. 

I t  is f u r t h e r  presumed t h a t  when t h e  l e g i s l a t u r e  amends a s t a t u t e ,  

i t  i n t e n d s  t o  accord  t h e  s t a t u t e  a meaning d i f f e r e n t  from t h a t  
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accorded it b e f o r e  t h e  amendment. W d o n  V .  Hamster 403 

So.2d 409 ( F l a .  1981) and Rein , 352 So.2d 853, 861 ( F l a .  

1977) ( c i t a t i o n  o m i t t e d ) .  Tl vip::zhe c o n s t r u c t i o n  urged by 

P e t i t i o n e r  i s  t o  ac t  i n  d i r e c t  c o n t r a v e n t i o n  t o  t h e  e s t a b l i s h e d  

rules  of s t a t u t o r y  c o n s t r u c t i o n .  Is i t  t o ,  as noted  i n  Watson, 

assume t h a t  t h e  l e g i s l a t u r e  in tended  t o  enact  a n u l l i t y .  C l e a r l y ,  

t h e  f a c t  t h a t  t h e  amendment t o  s e c t i o n  958.14 occurred  a f t e r  

c o n t r a r y  i n t e r p r e t a t i o n  by t h e  c o u r t s  e s t a b l i s h e s  t h a t  t h e  

l e g i s l a t u r e  was aware of t h e  a p p l i c a t i o n  of t h e  s e n t e n c e  p r o v i s i o n s  

of s e c t i o n  958.14 and c o n s c i o u s l y  and d e l i b e r a t e l y  de termined t h a t  

t h e y  should  be changed. 

P e r m i t t i n g  t h e  c o u r t  t o  s e n t e n c e  a d e f e n d a n t  t o  a p e r i o d  

of i n c a r c e r a t i o n  of more t h a n  s i x  y e a r s  upon a r e v o c a t i o n  is a l s o  

i n  c o n t r a v e n t i o n  t o  t h e  e x p r e s s  i n t e n t  of t h e  Youthfu l  Offender  

A c t .  The purpose  of t h e  Youthfu l  Offender  A c t  is " t o  improve t h e  

chances  of c o r r e c t i o n  and s u c c e s s f u l  r e t u r n  t o  t h e  community of 

y o u t h f u l  o f f e n d e r s  by p r o v i d i n g  them w i t h  v o c a t i o n a l ,  e d u c a t i o n a l ,  

c o u n s e l i n g ,  o r  p u b l i c  s e r v i c e  o p p o r t u n i t i e s  and by p r e v e n t i n g  t h e i r  

a s s o c i a t i o n  w i t h  o l d e r  and more exper ienced  cr iminals  d u r i n g  t h e  

times of t h e i r  confinement . . ." .  5 958.021, F l a .  S t a t .  (1988) .  A s  

s t a t e d  by t h i s  c o u r t  i n  A l l e n  v. St-, 526 So.2d 69,  70 ( F l a .  

19881, t h e  purposes  of t h e  Youthfu l  Offender  A c t  is  t o  p r o v i d e  a 

s e n t e n c i n g  a l t e r n a t i v e  t h a t  is more s t r i n g e n t  t h a n  t h e  j u v e n i l e  

system and l e s s  s o  than  t h e  a d u l t .  I n  A l l e n ,  t h i s  c o u r t  r e f u s e d  

t o  p e r m i t  t h e  i m p o s i t i o n  of c o n s e c u t i v e  s e n t e n c e s  f o r  m u l t i p l e  

f e l o n i e s  w h i c h  would r e su l t  i n  an  i n c a r c e r a t i v e  p e r i o d  of more t h a n  

@ 
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t 

s i x  y e a r s .  To permit  a s e n t e n c e  i n  e x c e s s  o f  s i x  y e a r s  upon 

r e v o c a t i o n  of y o u t h f u l  o f f e n d e r  community c o n t r o l  is a n a l o g o u s  t o  

t h e  q u e s t i o n  p r e s e n t e d  i n  Allen, -. I n  u, 528 

So.2d 558 (Fla .  1st DCA 1 9 8 8 ) ,  t h e  F i r s t  D i s t r i c t  h e l d  t h a t  t h e  

c o u r t  may n o t  impose a s e n t e n c e  i n  e x c e s s  of s i x  y e a r s  a f t e r  

r e v o c a t i o n .  J u s t i c e  E r v i n ,  i n  a s p e c i a l l y  c o n c u r r i n g  o p i n i o n ,  

n o t e d  t h a t  t h e  r e s u l t  u rged  by P e t i t i o n e r  would b e  c o n t r a r y  t o  

Allen and t h a t  t h e  s o l e  case c o n s t r u i n g  s e c t i o n  948.14 as  u rged  by 

P e t i t i o n e r ,  F r a n k l i n  v. S t a t e  , 528 So.2d 558 (F la .  5 t h  DCA 1988)  

amr  oved i n  Dart , 1 4  FLW 281  (Fla .  J u n e  1 5 ,  19891 ,  would n o t  

s u r v i v e  unde r  a n a l y s i s  w i t h  t h i s  c o u r t ' s  p r i o r  r u l i n g .  

F u r t h e r ,  had t h e  l e g i s l a t u r e  i n t e n d e d  t o  a l low t h e  c o u r t s  

t o  s e n t e n c e  y o u t h f u l  o f f e n d e r s  i n  e x c e s s  of t h e  s i x  y e a r  cap i n  

c o n t r a v e n t i o n  of t h e  r u l i n g s  i n  Buck le  v .  S t a t e  , 528 So.2d 1 2 8 5  

0 ( F l a .  2d DCA 1988)  , Watson, SuDra;  Re- I auDra; H a l l  V .  S t a t e  536 

So.2d 268 (Fla .  3d DCA 1 9 8 8 ) ;  S t a t e  V. M i l e s  , 536 So.2d 263 ( F l a .  

3d DCA 1988)  , case number 73 ,841 ,  Dixon v.  S ta te  I 

1 4  FLW 965 (Fla.  3d DCA 1 9 8 9  o p i n i o n  f i l e d  A p r i l  1 8 ,  1989)  and t h e  

i n s t a n t  case, t h e  l e g i s l a t u r e  c o u l d  have  amended t h e  s t a t u t e  t o  

r e f l ec t  t h a t  d e s i r e .  The l e g i s l a t u r e  is  presumed t o  know t h e  law 

and how it is b e i n g  i n t e r p r e t e d .  F a i l u r e  t o  f u r t h e r  amend s e c t i o n  

958.14 i n d i c a t e s  t h e  i n t e n t  and d e s i r e  of t h e  l e g i s l a t u r e  is b e i n g  

m e t  by t h e  r u l i n g  of t h e  F i r s t ,  Second ,  and T h i r d  D i s t r i c t  C o u r t s  

l i m i t i n g  t h e  s e n t e n c e  t o  a s i x  y e a r  maximum s e n t e n c e  upon 

r e v o c a t i o n  of y o u t h f u l  o f f e n d e r  community c o n t r o l .  
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P e t i t i o n e r  h a s  a l s o  c h o s e n  t o  i g n o r e  s e c t i o n  775.021, 

F l o r i d a  S t a t u t e s  (1988)  which p r o v i d e s  t h a t  when t h e  l a n g u a g e  of 

a s t a t u t e  is s u s c e p t i b l e  of d i f f e r i n g  c o n s t r u c t i o n s ,  t h e  s t a t u t e  

s h a l l  b e  c o n s t r u e d  mos t  f a v o r a b l y  t o  t h e  a c c u s e d .  A l though  i t  is 

Responden t s  p o s i t i o n  t h a t  t h e  l a n g u a g e  of  s e c t i o n  958.14 is c lear  

and n o t  s u s c e p t i b l e  t o  d i f f e r i n g  c o n s t r u c t i o n s ,  t h e  r u l e  of l e n i t y  

r e q u i r e s  t h a t  t h e  c o n s t r u c t i o n  P e t i t i o n e r  u r g e s  t h i s  c o u r t  t o  

accept be rejected. Al lowing  t h e  s e n t e n c i n g  c o u r t  t o  d i s r e g a r d  a 

p r i o r  d e s i g n a t i o n  as a y o u t h f u l  o f f e n d e r  and s e n t e n c e  t h e  d e f e n d a n t  

a t  a r e v o c a t i o n  p r o c e e d i n g  t o  any  s e n t e n c e  which m i g h t  have  b e e n  

imposed o r i g i n a l l y  is u n q u e s t i o n a b l y  a more s e v e r e  and t h u s  less 

f a v o r a b l e  c o n s t r u c t i o n  of t h e  s t a t u t e .  

The r a t i o n a l e  of t h e  F i f t h  D i s t r i c t  i n  m n k l  i n  i s  s i m p l y  

wrong. The c o u r t ,  a f t e r  d i s c u s s i n g  t h e  d o u b l e  j e o p a r d y  c h a l l e n g e  

t o  t h e  s e n t e n c e  i n  t h a t  case, 526 So.2d a t  160- 63, a d d r e s s e d  0 
s e c t i o n  958.14 i n  somewhat o f f h a n d  manner:  

A l though  t h e  Y o u t h f u l  O f f e n d e r  A c t  was amended 
i n  1 9 8 5  t o  p r o v i d e  t h a t  n o  y o u t h f u l  o f f e n d e r  
s h a l l  b e  commit ted  t o  t h e  d e p a r t m e n t  upon a 
v i o l a t i o n  of p r o b a t i o n  f o r  a p e r i o d  l o n g e r  t h a n  
s i x  y e a r s  or t h e  s t a t u t o r y  maximum, wh icheve r  
is  less, t h e  amendment d o e s  n o t  r e q u i r e  a c o u r t  
t o  r e c l a s s i f y  a d e f e n d a n t  as  a y o u t h f u l  
o f f e n d e r  a f t e r  a v i o l a t i o n .  A c c o r d i n g l y ,  
s e c t i o n  948.06, F l o r i d a  S t a t u t e s  (1987)  may 
s t i l l  b e  a p p l i e d  when t h e  c o u r t  d e t e r m i n e s  t h a t  
t h e  d e f e n d a n t  s h o u l d  n o  l o n g e r  b e  c lass i f ied  
as a y o u t h f u l  o f f e n d e r ,  a l l o w i n g  t h e  c o u r t  t o  
s e n t e n c e  a d e f e n d a n t ,  a f t e r  r e v o c a t i o n  t o  any  
term which c o u l d  have  been  o r i g i n a l l y  imposed 
w i t h o u t  r e f e r e n c e  t o  t h e  ac t .  

U. a t  1 6 3  ( c i t a t i o n  o m i t t e d ) .  

But  t h i s  is n o t  what  t h e  s t a t u t e  s a y s .  R a t h e r ,  i t  
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s p e c i f i c a l l y  p r o v i d e s  t h a t  a " y o u t h f u l  o f f e n d e r "  who v i o l a t e s  

p r o b a t i o n  or community c o n t r o l  s h a l l  be s u b j e c t  t o  s e c t i o n  948.06,  

F l o r i d a  S t a t u t e s  (1987)  , and t h a t  n o  " y o u t h f u l  o f f e n d e r "  s h a l l  b e  

s e n t e n c e d  " for  s u c h  v i o l a t i o n  f o r  a p e r i o d  l o n g e r  t h a n  6 

y e a r s . . .  . " 5 958.14, F l a .  S t a t .  ( 1 9 8 7 ) .  To accept t h e  F i f t h  

D i s t r i c t ' s  c o n s t r u c t i o n ,  one  would have  t o  presume t h a t  t h e  

l e g i s l a t u r e  u sed  " y o u t h f u l  o f f e n d e r "  t o  mean one  t h i n g  i n  t h e  f i r s t  

s e n t e n c e  of t h e  s t a t u t e ,  and a n o t h e r  t h i n g  i n  t h e  second  s e n t e n c e :  

c l e a r l y ,  t h e  " y o u t h f u l  o f f e n d e r "  t o  whom r e f e r e n c e  is made i n  t h e  

f i r s t  s e n t e n c e  i s  one  who is b e f o r e  t h e  c o u r t  on a l l e g e d  v i o l a t i o n  

of p r o b a t i o n  or community c o n t r o l  and n o t  one  who h a s  b e e n  

"reclassified" as a y o u t h f u l  o f f e n d e r  p r i o r  t o  s e n t e n c i n g  upon 

r e v o c a t i o n ,  y e t  t h e  F i f t h  Dis t r i c t ' s  i n t e r p r e t a t i o n  is t h a t  t h e  

" y o u t h f u l  o f f e n d e r "  t o  whom r e f e r e n c e  is made i n  t h e  s econd  

s e n t e n c e  of t h e  s t a t u t e  is  one  who h a s  been  " r e c l a s s i f i e d . "  

T h e r e  is  n o t h i n g  i n  t h e  s t a t u t e  t h a t  a d m i t s  of s u c h  a d i s t i n c t i o n ,  

a n d ,  i f  t h e  l e g i s l a t u r e  had i n t e n d e d  " y o u t h f u l  o f f e n d e r "  t o  mean 

some th ing  d i f f e r e n t  i n  t h e  s econd  S e n t e n c e ,  it e a s i l y  c o u l d  have  

p r o v i d e d  t h a t  t h e  s i x - y e a r  l i m i t  a p p l i e d  o n l y  when t h e  o f f e n d e r  was 

r e c l a s s i f i e d  as  a y o u t h f u l  o f f e n d e r .  The l e g i s l a t u r e  p o i n t e d l y  d i d  

n o t  m a k e  s u c h  a d i s t i n c t i o n ,  and t h e  c o n t r o l l i n g  r u l e  is  t h a t  

" [ t l h e  l e g i s l a t u r e  is presumed t o  know t h e  meaning of t h e  words it 

u t i l i z e s , "  Re ino ,  s u p r a ,  and t h e  c o u r t s ,  " i n  c o n s t r u i n g  a s t a t u t e ,  

may n o t  i n v a d e  t h e  p r o v i n c e  of t h e  l e g i s l a t u r e  and add words  which  

change  t h e  p l a i n  meaning of t h e  s t a t u t e . "  M e t r o D o l i t a n  Dade County  

V .  B r i d a e s  I 402 So.2d 411, 414  (Fla.  1981)  ( c i t a t i o n  o m i t t e d ) .  

@ 

@ 
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The S t a t e ' s  attempt t o  b r e a t h e  v i t a l i t y  i n t o  t h e  F r a n k l i n  

h o l d i n g  by r e f e r e n c e  t o  t h e  f e d e r a l  y o u t h f u l  o f f e n d e r  s t a t u t e ,  

( B r i e f  of P e t i t i o n e r  a t  A26-29) is of  n o  a s s i s t a n c e  t o  i t s  case. 

Whi l e  t h i s  c o u r t  h a s  n o t e d  t h a t  t h e  F l o r i d a  s t a t u t e  is  " p a t t e r n e d "  

a f t e r  t h e  f e d e r a l  s t a t u t e  ( and  t h e  Alabama y o u t h f u l  o f f e n d e r  act  

as w e l l )  , A l l e n  v .  S t a t e  , 526 So.2d 6 9 ,  70 ( F l a .  19881 ,  t h e r e  is 

n o t h i n g  i n  t h e  p r o v i s i o n s  of  t h e  f e d e r a l  s t a t u t e  c i t e d  i n  t h e  

S t a t e ' s  brief which p a r a l l e l s  t h e  f l a t  l i m i t a t i o n  imposed by 

s e c t i o n  958.14. See  B r i e f  of P e t i t i o n e r  a t  A26-29. To t h e  

c o n t r a r y ,  it  appears t h a t  t h e  c u r r e n t  f e d e r a l  s t a t u t e s  a re  

v i r t u a l l y  i d e n t i c a l  t o  t h e  pre - 1985 F l o r i d a  s t a t u t e  i n  t h e i r  

a d o p t i o n  of g e n e r a l  p r o b a t i o n- r e v o c a t i o n  p r o v i s i o n s  as  p a r t  of a 

y o u t h f u l  o f f e n d e r  s e n t e n c i n g  scheme. 1 8  U.S.C. § 5 0 2 3 ( a ) ,  

S3653. Whi l e  it i s  c e r t a i n l y  t r u e  t h a t  F l o r i d a  s t a t u t e s  which are  

p a t t e r n e d  a f t e r  f e d e r a l  e n a c t m e n t s  may p r o p e r l y  be c o n s t r u e d  by 

r e f e r e n c e  t o  s u c h  e n a c t m e n t s  and f e d e r a l  d e c i s i o n a l  law, e.a. , 
Moore V. S t a k  , 452 So.2d 559, 562 (F la .  1 9 8 4 ) ,  " [ t l h i s  r u l e  is, 

or course,  n o t  b i n d i n g  and is s u b o r d i n a t e  t o  t h e  c a r d i n a l  p r i n c i p l e  

t h a t  l e g i s l a t i v e  i n t e n t  is t h e  poles tar  of s t a t u t o r y  c o n s t r u c t i o n . "  

O t m e n h e w r  & Co. ,  I n c .  V .  Younq , 456 So.2d 1 1 7 5 ,  1178  (F la .  1984)  

( c i t a t i o n  o m i t t e d )  . Thus,  t h e  c u r r e n t  c o n t r a s t  between--and t h e  

former c o n g r u i t y  o f- - the  F l o r i d a  and f e d e r a l  s t a t u t e s  s e r v e s  o n l y  

t o  p r o v e  t h e  c o r r e c t n e s s  o f  t h e  d e c i s i o n  below.  The F l o r i d a  

l e g i s l a t u r e ,  i n  f i r s t  a d o p t i n g  t h e  y o u t h f u l  o f f e n d e r  s t a t u t e ,  

i n t e n d e d  t o  a u t h o r i z e  a n y  l a w f u l  s e n t e n c e  upon community c o n t r o l  

r e v o c a t i o n ,  and it thereaf ter  d e p a r t e d  from t h e  f e d e r a l  model ,  
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i n t e n d i n g  t o  place a s i x  y e a r  l i m i t  on s e n t e n c e s .  

The q u e s t i o n  of what  impact th i s  C o u r t ' s  r u l i n g s  i n  Poore 

y. St&, 531 So.2d 161 (Fla .  1988) and t h e  r e c e n t  d e c i s i o n  of t h i s  

C o u r t  a p p r o v i n g  t h e  d o u b l e  j e o p a r d y  p r o v i s i o n  of FrankLm ' have  on 

t h i s  d e c i s i o n  mus t  a l s o  b e  a d d r e s s e d .  

' 
I n  Poore t h e  d e f e n d a n t  was c l a s s i f i e d  as a y o u t h f u l  

o f f e n d e r  and s e r v e d  two and a h a l f  y e a r s  i n c a r c e r a t i o n  a s  p a r t  of 

a " t r u e  s p l i t  s e n t e n c e . "  Poore a t  164. T h i s  C o u r t  a d d r e s s e d  o n l v  

t h e  q u e s t i o n  of whe the r  or n o t  d o u b l e  j e o p a r d y  b a r r e d  t h e  

i m p o s i t i o n  of a new s e n t e n c e  on r e v o c a t i o n  of p r o b a t i o n  and i f  t h a t  

s e n t e n c e  c o u l d  exceed  t h a t  o r i g i n a l l y  imposed.  T h i s  C o u r t  h e l d  

t h a t  i n  t h e  case of a t r u e  s p l i t  s e n t e n c e  o n l y  t h e  r e m a i n d e r  of 

t h e  s e n t e n c e  o r i g i n a l l y  imposed b e  imposed a t  r e v o c a t i o n .  T h i s  

C o u r t  r u l e d  t h a t  i n  t h e  f o u r  o t h e r  r e c o g n i z e d  s e n t e n c i n g  

a l t e r n a t i v e s ,  a n y  s e n t e n c e  which may have  o r i g i n a l l y  been  imposed 

s u b j e c t  t o  g u i d e l i n e s  was appropriate a t  r e v o c a t i o n .  T h i s  C o u r t  

d i d  n o t ,  however ,  a d d r e s s  t h e  i s s u e  p r e s e n t e d  i n  t h i s  case a s  i t  

d i d  n o t  a r i s e  i n  P o o r e  b e c a u s e  t h e  t r i a l  c o u r t  i n  P o o r e  had a l w a y s  

imposed a s e n t e n c e  w i t h i n  t h e  s i x  y e a r  l i m i t a t i o n  period d i c t a t e d  

by s e c t i o n  948.14. S e c t i o n  948.14 was n o t  d i s c u s s e d .  

0 

F u r t h e r ,  s e c t i o n  948.14 was n o t  d i s c u s s e d  by t h i s  C o u r t  

i n  F r a n k l i n  , i n  which t h e  i s s u e  was p r e s e n t ,  b u t  n o t  c e r t i f i e d  t o  

t h i s  C o u r t .  Whi l e  t h i s  h o l d i n g  appl ies  t o  s e n t e n c e s  as imposed i n  

t h e  i n s t a n t  case, p r o b a t i o n a r y  s p l i t  s e n t e n c e s ,  when l o o k i n g  t o  t h e  

face of t h i s  c o u r t ' s  d e c i s i o n ,  Responden t s  mus t  p r o c e e d  from t h e  

a s s u m p t i o n  t h a t  t h i s  C o u r t  c h o s e ,  i n  i t s  d i s c r e t i o n ,  t o  r e f r a i n  
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a d d r e s s i n g  any  i s s u e  o t h e r  t h a n  t h a t  c e r t i f i e d  by t h e  d i s t r i c t  

c o u r t  i n  F r a n k l i n .  Freund  v .  S t a t e  , 520 So.2d 556, 557 N.2 

(F la .  1988). Responden t s  r e s p e c t f u l l y  s u g g e s t  t h a t  t h e  p r o v i s i o n  

of s e c t i o n  958.14 place a n  a d d i t i o n a l  l i m i t a t i o n  upon t h e  c o u r t  a 

r e s e n t e n c i n g .  F u r t h e r ,  t h e  s e n t e n c e  imposed i n  F r a n k 1  i n  was n o t  

i n  e x c e s s  of t h e  g u i d e l i n e s ,  a s  i n  t h e  case of  Responden t s .  

F r a n k l i n ,  as  d e c i d e d  by t h e  C o u r t  t h u s  s t a n d s  f o r  n o  more 

t h a n  d o e s  P o o r e ,  and as t h e  c o u r t  i n  Dixon , 14 FLW a t  966 

c o n c l u d e d :  

P o o r e  s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  d o u b l e  
j e o p a r d y  d o e s  n o t  f o r b i d  t h e  i m p o s i t i o n  of a 
l o n g e r  p e r i o d  of i n c a r c e r a t i o n  t h a n  t h a t  
e n t e r e d  i n  t h e  o r i g i n a l  s e n t e n c e  when a 
d e f e n d a n t  v i o l a t e s  p r o b a t i o n  i n  a p r o b a t i o n a r y  
s p l i t  s e n t e n c e .  

Nowhere i n  Poore d i d  t h e  Supreme C o u r t  h o l d  
t h a t  t h e  amended s e c t i o n  958.14 permits a c o u r t  
t o  " r e c l a s s i f y "  a y o u t h f u l  o f f e n d e r  as  a n  a d u l t  
o f f e n d e r  upon a p r o b a t i o n  or community c o n t r o l  
v i o l a t i o n .  W e  d e c l i n e  t o  f i n d  t h a t  t h e  Supreme 
C o u r t  h e l d  t h u s  by i m p l i c a t i o n  or i n f e r e n c e .  
Whi le  i t  is  t r u e  t h a t  P o o r e  c o n c e r n e d  a 
y o u t h f u l  o f f e n d e r  who was r e s e n t e n c e d  o u t s i d e  
t h e  c o n f i n e  of  t h e  amended s e c t i o n  958.14, t h a t  
f a c t  was n e v e r  p l a c e d  a t  i s s u e  i n  t h a t  case as  
it h a s  been  i n  t h e  case b e f o r e  u s .  
C o n s e q u e n t l y ,  w e  do n o t  v iew Poore as a u t h o r i t y  
f o r  t h e  S t a t e ' s  p r o p o s i t i o n .  I n  f ac t ,  it i s  
i n c o n c e i v a b l e  t h a t  t h e  Supreme C o u r t  h e l d  t h u s  
by i m p l i c a t i o n  o r  r e f e r e n c e .  Whi l e  i t  is t r u e  
t h a t  P o o r e  c o n c e r n e d  a y o u t h f u l  o f f e n d e r  who 
was r e s e n t e n c e d  o u t s i d e  t h e  c o n f i n e s  of t h e  
amended s e c t i o n  958.14 t h a t  f ac t  was n e v e r  
p l a c e d  a t  issue i n  t h a t  case a s  i t  h a s  been  i n  
t h e  case b e f o r e  u s .  C o n s e q u e n t l y ,  w e  d o  n o t  
v iew P o o r e  as  a u t h o r i t y  f o r  t h e  S t a t e ' s  
p r o p o s i t i o n .  

P e t i t i o n e r  a r g u e s  t h a t  b o t h  Responden t s  are n o t  e n t i t l e d  

t o  claim b e n e f i t  unde r  t h e  1985 amendment b e c a u s e  t h e  s u b s t a n t i v e ,  

12 



o r i g i n a l  law v i o l a t i o n s  occur red  p r i o r  t o  t h e  amendment. ( B r i e f  

of P e t i t i o n e r  pp.7-8). I n  B u c k l e ,  -, t h e  Second Di s t r i c t  he ld  

t h a t  t h e  1985 amendment a p p l i e s  t o  r e v o c a t i o n  p roceed ings  where  t h e  

o r i g i n a l  o f f e n s e  was committed b e f o r e  t h e  e f f e c t i v e  d a t e  of t h e  

s t a t u t e  because  it is t h e  v i o l a t i o n  of p r o b a t i o n  o c c u r r i n g  a f t e r  

t h e  e f f e c t i v e  d a t e  of t h e  1985 amendment because  it is t h e  

v i o l a t i o n  w h i c h  s u b j e c t s  them t o  t h e  p e n a l t i e s  of s e c t i o n  958.14. 

a also Brown V. S t a t e  , 492 So.2d 822 (F la .  2d DCA 1 9 8 6 ) .  

0 

T h e r e  is f u r t h e r  s u p p o r t  f o r  Respondents  p o s i t i o n  t h a t  

t h e y  are  e n t i t l e d  t o  t h e  b e n e f i t  of t h e  1985 amendment. I n  Jackson  

v. S t a t e  , 478 So.2d 1054 (F la .  1 9 8 5 ) .  J a c k s o n  he ld  t h a t  t h e  t r i a l  

c o u r t  m u s t  s e n t e n c e  a d e f e n d a n t  t o  t h e  g u i d e l i n e s  i n  e f f e c t  a t  t h e  

t i m e  of s e n t e n c i n g .  T h e  Uni ted  S t a t e ' s  Supreme C o u r t  i n  Miller V. 

F l o r i d a  482 U . S .  96 L.Ed.2d 357,  1 0 7  SoCt. (1987) 

modif ied J a c k s o n  when i t s '  a p p l i c a t i o n  would r e su l t  i n  a v i o l a t i o n  

of t h e  s p o s t  f a c t Q  c l a u s e  of Art ic le  I of t h e  United S t a t e s  

C o n s t i t u t i o n .  Ex post f a c t o  v i o l a t i o n s  occur  when t h e  law i f  

r e t r o s p e c t i v e  & t h e  o f f e n d e r  is d i sadvan taged .  I f  no s p o s t  

f a c t o  v i o l a t i o n  h a s  occur red  t h e  p o l i c y  of J a c k s o n  ho ld ing  t h a t  

t h e  law i n  e f f e c t  a t  s e n t e n c i n g  a p p l i e s .  

0 

Applying t h e  1985 amendment t o  t h e  i n s t a n t  case d o e s  n o t  

v i o l a t e  t h e  s p o s t  f a c t Q  clause.  T h e r e f o r e ,  t h e  r u l e  of Jackson  

must apply .  The 1985 amendment a p p l i e s  t o  Respondents  and t h e y  

are  e n t i t l e d  t o  i t s '  c o n s i d e r a t i o n s  a t  s e n t e n c i n g .  
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ISSUE I1 

THE TRIAL COURT ERRED I N  IMPOSING A 
SENTENCE WHICH EXCEEDED THE 
GUIDELINES FOLLOWING APPELLANT'S 
REVOCATION OF COMMUNITY CONTROL. 

T h i s  C o u r t  i n  U a n k L h  V. S t a t e  , 1 4  FLW 281  [ c a s e  number 

7 2 , 4 8 4 ] ( F l a .  1 9 8 9  o p i n i o n  f i l e d  J u n e  15 ,  1 9 8 9 ) ,  and Lamber t  v. 

Sta t e ,  14 FLW 281  [case number 71,8901 ( F l a .  1 9 8 9  o p i n i o n  f i l e d  J u n e  

1 5 ,  1989 )  I h e l d  t h a t  upon a r e v o c a t i o n  of p r o b a t i o n  t h e  t r i a l  c o u r t  

is l i m i t e d  i n  t h e  s e n t e n c e  t h a t  i t  may impose t o  t h e  o r i g i n a l  

g u i d e l i n e s  s e n t e n c e  and t h e  o r i g i n a l ,  a l l o w e d  f o r  o n e - c e l l  bump. 

Shou ld  t h i s  c o u r t  d e t e r m i n e  t h a t  t h e  c o u r t  s h o u l d  "de-  

c l a s s i f y "  Responden t s  from t h e i r  y o u t h f u l  o f f e n d e r  s t a t u s ,  t h e  

c o u r t  is bound a t  s e n t e n c i n g  by t h e  r u l i n g  i n  F r a n k l h .  

Responden t  Watts recommended g u i d e l i n e s  d i s p o s i t i o n  was 

f o u r  y e a r s  (Watts R64) .  Responden t  S m i t h ' s  recommended g u i d e l i n e s  

s e n t e n c e  of t h r e e  y e a r s  ( S m i t h  R 1 3 ) .  Under t h e  r u l i n g  of t h i s  
@ 

c o u r t  i n  F r a n k l h ,  t h e  d e p a r t u r e  s e n t e n c e s  of t e n  y e a r s  mus t  b e  

s t r u c k  and r e s e n t e n c i n g  w i t h i n  t h e  g u i d e l i n e s  is  r e q u i r e d .  
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CONCLUSION 

I n  l i g h t  of t h e  f o r e g o i n g  r e a s o n s ,  a rgumen t ,  and 

a u t h o r i t i e s ,  Respondent  r e s p e c t f u l l y  asks t h i s  Honorab l e  C o u r t  t o  

uphold  t h e  d e c i s i o n  of  t h e  Second D i s t r i c t  C o u r t  of Appeal and 

remand t h e  case & i u d i c e  f o r  t h e  i m p o s i t i o n  of s e n t e n c e  

c o n s i s t e n t  w i t h  t h a t  d e c i s i o n .  
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ITEM e 
DCA opinion f i l ed  April 21, 1989, 
in the case of James Watts case number 
88-1404 
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