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STATFMFNT OF THF CASF 

Respondent Michael Lynn Williams appealed to Fifth District 

. A -  

_ -  

Court of Appeal from a Final Judgment of Forfeiture entered 

against him on May 18,  1988  by the Circuit Court, Ninth Judicial 

Circuit, in and for Orange County. The Final Judgment had 

forfeited Respondent's ownership interest in a certain 1985  BMW 

Model 7 3 5  four-door automobile and vested ownership in the 

Appellee, City of Fdgewood, Florida. 

In entering that Final Judgment (R 2 3 1 - 2 3 2 ) ,  the trial court 

had made certain findings of fact and conclusions of law: 

1 )  that the automobile was used and employed in aiding or 

abetting the commission of the crime of a lewd and lascivious 

act on a child under the age of sixteen, in violation of Section 

800 .04 ,  Florida Statutes 

2) that the automobile was contraband as defined by the 

Florida Contraband Forfeiture Act 

3 )  that Respondent had failed to show good cause why the 

automobile should not be forfeited. 

O n  March 16,  1989 ,  the Fifth District Court of Appeal, filed 

an opinion reversing the trial court. The Court's opinion 

conceded that the B W  was used to drive Respondent to the scene 

of the alleged crime but found that use to be only "remotely 

incidental", a test found in the First District Court's opinion 

in Crenshaw - v. State, 5 2 1  So.2d 138 ,  1 4 1  (Fla. 1 s t  DCA 19881 ,  

review granted, Case No. 7 2 ,  1 8 1  (Fla. May 13,  1 9 8 8 ) .  In a 

special concurrence by Judge Cobb, the apparent conflict with 

Duckham - v. State, 478 So.2d 3 4 7  (Fla. 1 9 8 5 )  was distinguished. 
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A c o p y  of t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l ' s  o p i n i o n  i n  t h i s  

c a s e  i s  a t t a c h e d  h e r e t o  a s  F x h i b i t  A. A c o p y  of i t s  O r d e r  d a t e d  

A p r i l  1 3 ,  1 9 8 9  d e n y i n g  P e t i t i o n e r ' s  M o t i o n  F o r  R e h e a r i n g  a n d  

C l a r i f i c a t i o n  i s  a t t a c h e d  h e r e t o  a s  F x h i b i t  B .  A c o p y  o f  

P e t  i t  i o n e r  ' s  Not  i c e  t o  I n v o k e  D i s c r e t i o n a r y  J u r i s d i c t i o n  d a t e d  

May 3 ,  1 9 8 9  i s  a t t a c h e d  h e r e t o  a s  F x h i b i t  C. 

STATFMFNT OF THF FACTS 

I t  i s  u n d i s p u t e d  t h a t  t h e  v i c t i m ,  M . H . ,  b o r n  

 1 9 7 1 ,  ( R - 3 5 )  w a s  i n  h e r  b r o t h e r ' s  c o n d o m i n i u m  i n  t h e  

C a m e l o t  A p a r t m e n t s  i n  t h e  C i t y  of F d g e w o o d ,  O r a n g e  C o u n t y ,  

F l o r i d a  o n  a p a r t i c u l a r  d a y  i n  J u l y ,  1 9 8 7  ( R - 3 8 ) .  B e t w e e n  5:OO 

p.m. a n d  5 :30  p .m. ,  Ms. H .  c a l l e d  R e s p o n d e n t  a t  h i s  p l a c e  

of e m p l o y m e n t ,  V a p o r  P r o d u c t s ,  a l s o  l o c a t e d  w i t h i n  t h e  c i t y  

l i m i t s  o f  F d g e w o o d .  A t  t r i a l ,  V a p o r  P r o d u c t s  w a s  c h a r a c t e r i z e d  

b y  t h e  P e t i t i o n e r ' s  w i t n e s s ,  L i e u t e n a n t  H u t t o ,  a s  b e i n g  " a l m o s t  

a c r o s s  t h e  s t r e e t , "  f r o m  C a m e l o t  A p a r t m e n t s  ( R - 2 9 ) .  

Ms.  H .  s t a t e d  t h a t  s h e  h a d  p l a n n e d  t o  r i d e  h e r  

b i c y c l e  b a c k  home  a t  t h e  e n d  of t h e  d a y ,  b u t  i n s t e a d  s o u g h t  a 

r i d e  f r o m  R e s p o n d e n t  b e c a u s e  i t  w a s  r a i n i n g  ( R - 3 9 ) .  R e s p o n d e n t  

s u g g e s t e d  t h a t  Ms. H .  f i n d  a n o t h e r  w a y  h o m e ,  t h a t  h e  

c o u l d n ' t  g i v e  h e r  a r i d e  ( R - 4 0 ,  8 7 ) .  T h e  v i c t i m  c a l l e d  

R e s p o n d e n t  a s e c o n d  t i m e ,  a g a i n  a s k i n g  f o r  a r i d e  home ( R - 4 0 ) .  

U p o n  a r r i v i n g  a t  t h e  a p a r t m e n t ,  R e s p o n d e n t  h a d  p h y s i c a l  

c o n t a c t  w i t h  M . A.H .  t o  a n  e x t e n t  t h a t  t h e  C o u r t  

c o n c l u d e d  w a s  s u f f i c i e n t  t o  come w i t h i n  t h e  d e f i n i t i o n  of l e w d  

a n d  l a s c i v i o u s  w i t h i n  t h e  m e a n i n g  of F l o r i d a  l a w .  T h i s  f i n d i n g  

h a s  n o t  b e e n  a t  i s s u e  o n  a p p e a l .  T h e  e v i d e n c e  a t  t r i a l ,  e v e n  
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from the testimony of the Respondent, was that Respondent touched 

or fondled the victim's breast in a manner that a finder of fact 

could reasonably conclude was lewd and lascivious. 

in addition, the testimony at trial showed that the W 735 

was the vehicle used by the Respondent a) to drive himself to the 

victim's brother's apartment, the scene of the crime; b) to 

offer the victim a ride home and c) to drive the victim home. 

Respondent, while acknowledging a certain lack of memory on 

these points, never directly denied or rebutted these three uses 

of the automobile. 

SUhtIWRY 

The decision of the Fifth District Court of Appeal in the 

case at bar is in direct and express conflict with Duckham - v. 

State, 478 So.2d 347 (Fla. 19851, 5 Re Forfeiture --- of One 1983 

Lincoln, 497 So.2d 1254 (Fla. 4th DCA 1986) and Smith - v. 

Caggiano, 496 So.2d 853 (Fla. 2nd DCA 1986). The decision of the 

Fifth District Court of Appeal is prernised squarely and solely 

upon a case to which this court has already granted review and 

which is s t i l l  pending and awaiting a decision. Crenshaw - v. 

State, supra. The disputed issue which the Petitioner seeks this 

Court to review is whether or not the provisions of the 

Contraband Forfeiture Act, Sections 932.701-732.704 Florida 

Statutes (1987), require an additional showing beyond the 

statutory requirement that the alleged contraband "has been or is 

actually employed as an instrumentality in the commission of, or 

in aiding or abetting in the commission of, any felony". Section 

932.701 (2)(e), Florida Statutes (1987). 

-3- 
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- 1 .  ISSUF 

WHFTHFR THF COURT HAS JURISDICTION AND SHOULD FXFRCISF 
IT HFRFIN 

T I .  ARGUWNT 

THF COURT HAS JURISDICTION TO RFVIFW THF DFClSlON 
OF THF FIFTH DISTRICT COURT AND SHOULD GRANT THF 
PFT IT ION FOR D1 SCRFT IONARY RFVIFW. 

The Florida Supreme Court has the jurisdiction to hear the 

case at bar pursuant to Rule 9.030(a)(2)(A)(iv), which provides 

that the discretionary review jurisdiction of this Court may be 

sought t o  review a decision of a district court when that 

decision expressly and directly conflicts with a decision of the 

Supreme Court or of another district court. By reversing the 

trial court's final judgment of forfeiture, the district court's 

opinion in t h i s  case directly and expressly conflicts with 

Duckham v. State, supra, 3 Re: Forfeiture of One 1983 Lincoln, 
supra and Smith v. Caggiano, supra. The conflict presented to 

this Court is essentially the same one presented to this Court in 

- - - ~  

- 

Crenshaw - v. State, supra, to which this Court has already granted 

review. 

The opinions of the First and Fifth District Courts in 

Crenshaw and this case respectively, stand for the proposition 

that, in addition to the plain and obvious words of Section 

932.701(2)(e), Florida Statutes (1987) there is an additional, 

judicially created standard for determining whether an item is 

forfeitable as contraband under the Contraband Forfeiture Act. 

That additional standard, which was quoted directly from Judge 

Zehmer's opinion in Crenshaw in Judge Goshorn's opinion in this 

case, is hereafter referred to as the "remotely incidental'' test 

-4- 



or standard. 

Other courts, applying the same statute, have not seen f i t  

either t o  create or apply the remotely incidental test. In - In 

Re: Forfeiture of One 1983  Lincoln, supra, a forfeiture of an 

automobile was ordered by the Fourth District Court of Appeal. 

--- 

The vehicle had been used to drive its owner to a meeting, not 

held in the automobile, at which a borrower discussed a usurious 

loan with the lender who was the owner and driver of the 

vehicle. The usurious transaction had not yet been consummated 

at the time the vehicle was used or seized. Nonetheless, the 

court found that the vehicle had been used t o  facilitate the 

felonious u s u r y  and was subject to forfeiture, reversing the 

trial court which had refused forfeiture. 

In Smith v .  Caggiano, supra, the Second District Court of 

Appeal ordered the forfeiture of a Cadillac automobile, thereby 

- 

reversing the trial court which had refused forfeiture. In 

Caggiano, the Court found that Mr. Caggiano's use of his vehicle 

to transport himself to the scene of felonious wagering was 

enough to justify forfeiture. 

Both the -- One 1983 Lincoln and Caggiano cases relied on 

Duckham v. State, supra, as piecedent. In Duckham, the defendant - 

drove his Volkswagen to a restaurant. In the restaurant, Duckham 

struck a deal to buy drugs from an undercover policeman and then 

drove himself to his apartment. No drugs were transported in the 

car. No conversations took place in the car. The undercover 

policeman was never in the car. The sale of the drugs eventually 

took place in Duckham's apartment. 
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I n  h i s  s p e c i a l  c o n c u r r e n c e  i n  t h i s  c a s e ,  J u d g e  C o b b  

c o r r e c t l y  p o i n t s  o u t  t h e  n e e d  t o  d i s t i n g u i s h  t h e  c a s e  a t  b a r  f r o m  

D u c k h a m  i f  t h e  f o r f e i t u r e  h e r e  i s  t o  b e  r e v e r s e d .  P e t i t i o n e r  

u r g e s  t h a t  D u c k h a m  c a n n o t  b e  d i s t i n g u i s h e d  a n d  t h a t  a c o n f l i c t  

e x i s t s .  P e t i t i o n e r  f u r t h e r  s u g g e s t s  t h a t  J u d g e  C o b b ' s  a t t e m p t  t o  

d i s t i n g u i s h  D u c k h a m  i s  a d i s t i n c t i o n  w i t h o u t  a d i f f e r e n c e .  

J u d g e  C o b b ' s  d s t i n c t i o n  w a s  t h i s :  i n  D u c k h a m  t h e  v e h i c l e  

w a s  u s e d  t o  f a c i l i t a t e  t h e  " d r u g  d e a l "  a f t e r  i t  w a s  a l r e a d y  i n  

p r o g r e s s ,  w h e r e a s  i n  t h i s  c a s e  t h e  e v i d e n c e  d i d  n o t  s h o w  t h a t  t h e  

u s e  o f  t h e  v e h i c l e  " i n t e r v e n e d  d u r i n g  t h e  p r o g r e s s  o f  a c t i v i t y . "  

N o t h i n g  i n  D u c k h a m ,  n o t h i n g  i n  O n e  1 9 8 3  L i n c o l n ,  a n d  n o t h i n g  i n  

C a g g i a n o  s u g g e s t s  t h a t  t h e r e  i s  s o m e t h i n g  e s s e n t i a l  a b o u t  t h e  

t i m e  s e q u e n c i n g  of t h e  u s e  of t h e  a l l e g e d  c o n t r a b a n d  i t e m  a n d  t h e  

f e l o n y  a c t i v i t y .  I n  D u c k h a m ,  t h e  o p i n i o n  c l e a r l y  s t a t e s  t h a t  

t h e  c a r  w a s  u s e d  t o  f a c i l i t a t e  t h e  s a l e .  T h e  s a l e  t o o k  p l a c e  

a f t e r  t h e  u s e  of t h e  v e h i c l e .  I n  t h i s  c a s e  t h e  f e l o n y  a s s a u l t  o n  

t h e  c h i l d  t o o k  p l a c e  a f t e r  t h e  u s e  of t h e  v e h i c l e .  J u d g e  C o b b ' s  

u se  of t h e  t e r m  " d r u g  d e a l "  t o  c h a r a c t e r i z e  t h e  w h o l e  s e r i e s  of 

e v e n t s ,  a l l o w s  h i m  t o  c h a r a c t e r i z e  t h e  u s e  of t h e  v e h i c l e  a s  

b e i n g  " d u r i n g  t h e  p r o g r e s s  of t h e  c r i m i n a l  a c t i v i t y . "  

-- 

B u t  t h e  t e r m  " d r u g  d e a l "  i s  u n d e f i n e d  a n d  b r o a d .  C o u l d  n o t  

t h e  w h o l e  s e r i e s  o f  e v e n t s  i n  t h i s  c a s e  b e  s i m i l a r l y  

c h a r a c t e r i z e d  a s  " t h e  s e d u c t i o n  of a c h i l d "  t h e r e b y  a l l o w i n g  t h e  

u s e  of t h e  c a r  t o  b e  s a i d  t o  b e  d u r i n g  t h e  p r o g r e s s  of t h a t  

c r i m i n a l  a c t i v i t y ?  

D u c k h a m  e n u n c i a t e d  t h e  e n d  o f  t h e  u s e f u l n e s s  of t h e  

n a r r o w i n g  c o n s t r u c t i o n  s e t  f o r t h  b y  t h i s  c o u r t  i n  G r i f f i s  v .  - 
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S t a t e ,  3 5 6  S o . 2 d  2 9 7  ( F l a .  1 9 7 8 ) .  D u c k h a m  r e c o g n i z e d  t h a t  t h e  

l e g i s l a t u r e  i n t e n d e d  t h a t  t h e  C o n t r a b a n d  F o r f e i t u r e  A c t  b e  r e a d  

l i t e r a l l y .  D u c k h a m  a t  3 4 9 .  T h e  l i t e r a l  r e a d i n g  of t h e  A c t  a n d  

t h e  " b r i g h t  l i n e "  s t a n d a r d  t h a t  i t  c o n t a i n s  a r e  t h u s  e r o d e d  b y  

C r e n s h a w  a n d  t h e  D i s t r i c t  C o u r t ' s  o p i n i o n  i n  t h i s  c a s e .  T h e  t e r m  

" r e m o t e l y  i n c i d e n t a l "  i s  n o t  d e f i n e d .  B o t h  w o r d s  a r e ,  i n  a n d  o f  

t h e m s e l v e s ,  r e l a t i v e  t e r m s  a n d  n o t  e a s i l y  d e f i n e d .  By t h e  u s e  o f  

s u c h  t e r m s ,  t h e  F i r s t  a n d  F i f t h  D i s t r i c t  C o u r t s  h a v e  n o t  p r o v i d e d  

a g u i d e l i n e  f o r  e i t h e r  t h e  t r i a l  c o u r t s  o r  f o r  l a w  e n f o r c e m e n t  

a g e n c i e s  w i t h i n  t h e i r  j u r i s d i c t i o n  b u t  h a v e  o n l y  a n n o u n c e d  t h e i r  

i n t e n t i o n  t o  s e c o n d - g u e s s  t h e  j u d g m e n t  of t h e  t r i a l  c o u r t s  b y  

u s i n g  t h e  " r e m o t e l y  i n c i d e n t a l "  t e s t .  

A f t e r  G r i f f i s ,  t h e  l e g i s l a t u r e  e n a c t e d  a b r o a d  b u t  c l e a r l y  

d e f i n e d  s t a t u t e ,  a s  d i s c u s s e d  i n  D u c k h a m .  I n  t h i s  c a s e  a n d  i n  

C r e n s h a w ,  t h e  D i s t r i c t  C o u r t s  of A p p e a l  h a v e  e x c e e d e d  t h e i r  

p r o p e r  f u n c t i o n s  b y  j u d i c i a l l y  c r e a t i n g  a n  e x t r a  s t e p  i n  t h e  

f o r f e i t u r e  c r i t e r i a ,  n o t  f o u n d  i n  t h e  s t a t u t e .  N o t h i n g  i n  t h e i r  

o p i n i o n s  s u g g e s t s  t h a t  t h i s  e x t r a  s t e p  i s  c o n s t i t u t i o n a l l y  

c o m p e l l e d .  I n  a d d i t i o n ,  t h e y  h a v e  ' I r e f i n e d "  t h e  s t a t u t e  i n  a 

v a g u e  a n d  a m b i g u o u s  w a y  t h a t  o n l y  c r e a t e s  t u r m o i l  i n  t h e  t r i a l  

c o u r t s  a n d  w i t h  t h e  l a w  e n f o r c e m e n t  a g e n c i e s  of t h e i r  d i s t r i c t s .  

T h e  D i s t r i c t  C o u r t ' s  o p i n i o n  i n  t h i s  c a s e  e x p r e s s l y  c o n f l i c t s  

w i t h  t h i s  C o u r t ' s  o p i n i o n  i n  D u c k h a m  a n d  w i t h  t h e  o t h e r  c a s e s  

c i t e d  f r o m  t h e  S e c o n d  a n d  F o u r t h  D i s t r i c t s .  A c c o r d i n g l y ,  t h i s  

C o u r t  h a s  j u r i s d i c t i o n  a n d  s h o u l d  g r a n t  r e v i e w .  

CONCLUS ION 

P e t  i t  i o n e r  r e s p e c t f u l l y  r e q u e s t s  t h i s  C o u r t  t o  a c c e p t  

-7- 
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j u r i s d i c t i o n  a n d  g r a n t  r e v i e w  i n  t h i s  c a s e  t o  r e s o l v e  t h e  

c o n f l i c t  a m o n g  t h e  d i s t r i c t  c o u r t s  a n d  w i t h  t h i s  C o u r t  o n  t h e  

i s s u e  o f  w h e t h e r  t h e  C o n t r a b a n d  F o r f e i t u r e  A c t  r e q u i r e s  a s h o w i n g  

t h a t  t h e  p r o v e n  n e x u s  b e t w e e n  t h e  u s e  o f  t h e  a l l e g e d  c o n t r a b a n d  

a r t i c l e  a n d  t h e  p r o h i b i t e d  c r i m i n a l  a c t i v i t y  m u s t  b e  b e y o n d  w h a t  

may b e  c h a r a c t e r i z e d  a s  r e m o t e l y  i n c i d e n t a l .  

I n  t h e  a l t e r n a t i v e ,  P e t i t i o n e r  r e q u e s t s ,  p u r s u a n t  t o  R u l e  

9 . 1 2 0 ( e ) ,  F l a . R . A p p . P . ,  t h a t  t h i s  C o u r t  p o s t p o n e  a d e c i s i o n  o n  

j u r i s d i c t i o n  i n  t h i s  c a se  u n t i l  s u c h  t i m e  a s  t h i s  C o u r t  d e c i d e s  

t h e  c a s e  o f  C r e n s h a w  v .  S t a t e  ( C a s e  No. 7 2 ,  1 8 1 )  p r e s e n t l y  

p e n d i n g  b e f o r e  t h i s  C o u r t .  T h e  o p i n i o n  of t h e  D i s t r i c t  C o u r t  i n  

t h i s  c a s e  w a s  p r e m i s e d  s o l e l y  u p o n  t h e  F i r s t  D i s t r i c t  C o u r t  o f  

A p p e a l ' s  d e c i s i o n  i n  C r e n s h a w  f o u n d  a t  5 2 1  S o . 2 d  1 3 8 .  

- 

-8- 



CFRTlFlCATF OF SFRVrCF 

I HFRFBY CFQTIFY that a copy of the foregoing has been 

furnished by mail delivery to William A .  Greenberg, Fsq., 6500 

U.S. Highway 1 7- 9 2 ,  Fern Park, FL on t h i s  the q* day of May, 

1989 .  

a r 11 17 9 8 3 4 

&q? Robinson St., 11445 
Orlando, FL 3 2 8 0 1  
Telephone: ( 4 0 7 )  4 2 3 - 1 1 7 1  

Attorneys for Petitioner 

r r y ,  Taylor & C a r l s  

FAX 11 ( 4 0 7 )  6 4 9 - 8 3 2 9  
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