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PREFATORY STATEMENT 

In this brief, the designations to the Record on Appeal will 

be designated by "R". 



STATEMENT OF THE CASE --- 

Respondent adopts Petitioner's Statement of the Case and 

incorporates it by reference herein. 

-1- 



STATEMENT OF THE FACTS -- 

It is undisputed that M.H., born, 

1971, (R-35) was in her brother's condominium in the Camelot 

Apartments in the City of Edgewood, Orange County, Florida on a 

particular day in July, 1987 (R-38). Between 5:OO P.M. and 5:30 

P.M., Ms. H. called Appellant at his place of employment, 

Vapor Products, also located within the city limits of Edgewood. 

In fact, Vapor Products was characterized by the City's witness, 

Lieutenant Hutto, a s  being "almost across the street," from 

Camelot Apartments (R-29). 

Ms. H. stated that she had planned to ride her 

bicycle back home at the end of the day, but instead sought a 

ride from Appellant because it was raining (R-39). Appellant 

suggested that Ms. H. find another way home, that he 

couldn't give her a ride (R-40, 87). Ms. H. called 

Appellant a second time, again asking for a ride home (R-40). 

Ms. H. was on the telephone when Appellant arrived 

and in any event, was in the apartment that did not afford her a 

view of the parking lot where Appellant would have had to have 

parked the subject vehicle, if he had driven it, as alleged (R- 

55). 

Upon arriving at the apartment, Appellant had physical 

contact with M.A.H. to an extent that the Court 
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c o n c l u d e d  was s u f f i c i e n t  t o  come w i t h i n  t h e  d e f i n i t i o n  of  l e w d  

and  l a s c i v i o u s  w i t h i n  t h e  meaning of F l o r i d a  law. 

T h e  C o u r t  c o n c l u d e d  t h a t  b y  t h e  g r e a t e r  w e i g h t  of t h e  

e v i d e n c e ,  a l l  e l e m e n t s  of  t h e  f o r f e i t u r e  h a d  b e e n  s a t i s f i e d ,  

i n c l u d i n g  t h e  p a r t i c u l a r  ma t t e r  a s  t o  w h e t h e r  o r  n o t  t h e r e  w a s  

s u f f i c i e n t  n e x u s  b e t w e e n  t h e  v e h i c l e  a n d  t h e  c o m m i s s i o n  of t h e  

crime t o  come w i t h i n  t h e  p u r v i e w  of t h e  f o r f e i t u r e  s t a t u t e .  
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SUMMARY OF ARGUMENT - 

The Florida Supreme Court does not have jurisdiction to hear 

the case at bar pursuant to any provision whatsoever of Florida 

Rule of Appellate Procedure 9.030. Specifically, the Court does 

not have jurisdiction pursuant to Rule 9.030(a)(2)(A)(iv) because 

the decision of the Fifth District Court of Appeals did not 

expressly and directly conflict with a decision of another 

District Court of Appeal or expressly and directly conflict with 

a decision of the Florida Supreme Court on the same question of 

law. 

Petitioner, in its brief, has attempted to argue to this 

Court that the decision of the Fifth District Court of Appeals 

sought to be reviewed imposes some additional standard or burden 

upon a law enforcement agency seeking forfeiture. Petitioner 

asserts that the opinion oE the Fifth District Court of Appeals 

in Crenshaw - -  v. State, 521 So.2d 138 (Fla. 1st DCA 1988) review - 
granted, Case No. 72181 (Fla. May 13, 1988) create a "remotely 

incidental" test or standard not contemplated by the provisions 

of Florida Statutes 932.701 to 932.704. 

Neither the decision by the Fifth District Court of Appeals 

in the instant case, nor Crenshaw v. State, supra are in conflict 

with the decisions of the Florida Supreme Court or the District 

Courts of Appeal of this state. 

- 
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F l o r i d a  S t a t u t e  932.701(2)(e)  d e f i n e s  cont raband a r t i c l e  t o  

i n c l u d e :  

Any p e r s o n a l  p r o p e r t y ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  
t o ,  any i t e m ,  o b j e c t ,  t o o l ,  s u b s t a n c e ,  d e v i c e ,  weapon, 
mach ine ,  v e h i c l e  of  any k i n d ,  money, s ecu r i t i e s ,  o r  
c u r r e n c y ,  which h a s  been o r  is a c t u a l l y  employed as an  
i n s t r u m e n t a l i t y  i n  t h e  commission o f ,  o r  i n  a i d i n g  o r  
a b e t t i n g  i n  t h e  commiting o f  a f e l o n y .  

W e b s t e r ' s  - N e w  C o l l e g i a t e  D i c t i o n a r y ,  1977 o f f e r s  t h e  f o l l o w i n g  

d e f i n i t i o n s :  

Instrumentality- t h e  q u a l i t y  o r  s t a t e  o f  be ing 
i n s t r u m e n t a l .  

Instrumental- s e r v i n g  a s  a means,  a g e n t ,  o r  
t o o l .  

Aid- t o  p r o v i d e  w h a t  is u s e f u l  o r  n e c e s s a r y  i n  
a c h i e v i n g  an  end. 

Abet- t o  a s s i s t  o r  s u p p o r t  i n  t h e  achievement  of  
a purpose.  

F l o r i d a  S t a t u t e  9 3 2 . 7 0 1 ( 2 ) ( e )  d o e s  n o t  d e f i n e  a c o n t r a b a n d  

a r t i c l e  s o  b r o a d l y  a s  t o  i n c l u d e  a n y  i t e m  o f  p e r s o n a l  p r o p e r t y  

m e r e l y  u s e d  i n  t h e  c o m m i s s i o n  o f  a f e l o n y .  T h e  r u l i n g  o f  t h e  

F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l s  s o u g h t  t o  be r e v i e w e d  and t h e  

r u l i n g  i n  Crenshaw - -  v. S t a t e ,  s u p r a  a s  w e l l  a s  t h e  r e a s o n i n g  o f  

t h e  Second D i s t r i c t  Cour t  of  Appeal i n  C i t y  of  Clearwater vs. One 

1980 P o r s c h e  911SC, V e h i c l e  I D  No. 91A0140918, 426 So.2d 1260 

( F l a .  2nd DCA 1 9 8 3 )  m e r e l y  s e r v e  t o  i n t e r p r e t  t h e  f o r f e i t u r e  

_. 

- -- 

s t a t u t e  as r e q u i r i n g  something o t h e r  t h a n  a r e m o t e l y  i n c i d e n t a l  

c o n n e c t i o n  b e t w e e n  t h e  c o m m i s s i o n  o f  a f e l o n y  and a n  i t e m  o f  

p e r s o n a l  p r o p e r t y  employed i n  t h e  commission of  t h a t  f e lony .  The 
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d e c i s i o n  o f  t h e  C o u r t  b e l o w  mere ly  c a r r i e s  o u t  t h e  s t a t e d  

l i m i t a t i o n  of t h e  f o r f e i t u r e  s t a t u t e  b y  r e q u i r i n g  t h a t  t h e  

p e r s o n a l  p r o p e r t y  s o u g h t  t o  b e  f o r f e i t e d  a c t u a l l y  d o e s  a i d  o r  

a b e t  i n  t h e  c o m m i s s i o n  of a f e l o n y ,  o r  q u a l i f y ,  a s  per t h e  

d e f i n i t i o n  a b o v e ,  a s  a n  i n s t r u m e n t a l i t y  e m p l o y e d  i n  t h e  

c o m m i s s i o n  of t h a t  f e l o n y .  

I n  I n  R e :  F o r f e i t u r e  of One  1 9 8 3  L i n c o l n ,  497  So.2d 1 2 5 4  -- --- 
( F l a .  4 t h  DCA 1 9 8 6 ) ,  t h e  C o u r t  s t a t e d  t h a t :  

" . . . t he  v e h i c l e  d r i v e n  by Pappas t o  t h e  F e b r u a r y  
6 ,  1984  m e e t i n g  was s t i l l  u s e d  t o  f a c i l i t a t e  t h e  commiss ion  
of t h e  c o n t e m p l a t e d  crime." 497 So.2d 1254 ,  1256.  

B y  c o n c l u d i n g  t h a t  t h e  v e h i c l e  i n  q u e s t i o n  f a c i l i t a t e d  t h e  

c o m m i s s i o n  o f  t h e  c r ime ,  t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeals 

s a t i s f i e d  t h e  f o r f e i t u r e  s t a t u t e .  T h i s  f a c i l i t a t i o n  was 

u n d o u b t e d l y  a b s e n t  i n  t h e  case a t  b a r ,  a l l o w i n g  t h e  A p p e l l a t e  

C o u r t  t o  d e n y  f o r f e i t u r e .  T h e  case  a t  b a r  a n d  I n  R e :  F o r f e i t u r e  -- 
of One 1983  L i n c o l n ,  s u p r a  a r e  t h u s  n o t  i n  c o n f l i c t .  --- 

S m i t h  - v. Cagq iano ,  496 So.2d 853 ( F l a .  2nd DCA 1986)  saw t h e  

appel la te  c o u r t  a l low a f o r f e i t u r e  whe re  a v e h i c l e  had  b e e n  u s e d  

t o  t r a n s p o r t  i t s  o w n e r  t o  t h e  s c e n e  of f e l o n i o u s  w a g e r i n g  

a c t i v i t y .  T h e  case  a t  b a r  i s  d i s t i n g u i s h a b l e  a g a i n  i n  t h a t  t h e  

o w n e r  of  t h i s  v e h i c l e  d i d  n o t  u s e  h i s  c a r  a s  a n  i n s t r u m e n t a l i t y  

o r  t o  a i d  a n d  a b e t  i n  t h e  a l l e g e d  c o m m i s s i o n  of t h e  f e l o n y .  T h e  

u n d i s p u t e d  f a c t s  a re  t h a t  t h e  owner  of t h e  BMW d r o v e  h i s  car n o t  

much f u r t h e r  t h a n  across  t h e  s t ree t .  A d d i t i o n a l l y ,  t h e  v i c t i m  of 

t h e  a l l e g e d  f e l o n y ,  Ms. H i e r h o l z e r ,  made  a t  l e a s t  two t e l e p h o n e  
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c a l l s  t o  t h e  v e h i c l e ' s  owner  s e e k i n g  a r i d e  home (R-41); and  t h e  

m e e t i n g  a t  t h e  condominium b e t w e e n  t h e  owner  o f  t h e  v e h i c l e  and  

t h e  v i c t i m  was n o t  p r e a r r a n g e d  (R-54). The  d e c i s i o n  of t h e  F i f t h  

D i s t r i c t  C o u r t  of Appeals be low r e f l e c t s  t h e  c o n c l u s i o n  t h a t  t h e  

v e h i c l e  i n  no  way a i d e d ,  a b e t t e d ,  o r  f a c i l i t a t e d  t h e  c r ime  t h a t  

c o u l d  h a v e  t a k e n  p l ace  i n  t h e  a b s e n c e  of t h e  v e h i c l e ' s  o w n e r  

d r i v i n g  i t  l i t t l e  more t h a n  a c r o s s  t h e  s t r e e t .  

I n  Duckham - -  v. S t a t e ,  4 7 8  So.2d 3 4 7  ( F l a .  1 9 8 5 )  t h e  v e h i c l e  

s o u g h t  t o  b e  f o r f e i t e d  was d r i v e n  t o  a r e s t a u r a n t  w h e r e i n  a dea l  

was s t r u c k  t o  buy d r u g s  from a n  u n d e r c o v e r  p o l i c e m a n .  The v e h i c l e  

was t h e n  d r i v e n  t o  a n  a p a r t m e n t  where  t h e  s a l e  of t h e  d r u g s  took 

p lace .  As r e l a t e d  b y  J u s t i c e  Cobb  i n  h i s  c o n c u r r i n g  o p i n i o n  i n  

t h e  case be low,  Duckham is d i s t i n g u i s h a b l e  from t h e  f a c t s  i n  t h e  

c a se  a t  b a r  b e c a u s e  t h e r e  t h e  v e h i c l e  was u s e d  t o  d r i v e  t o  t h e  

s i t e  o f  t h e  c o n s u m m a t e d  d r u g  t r a n s a c t i o n .  T h e  c a r  t h u s  

u n d o u b t e d l y  f a c i l i t a t e d  t h e  c o m m i s s i o n  o f  t h e  f e l o n y  i n  Duckham, 

c l e a r l y  d i s t i n g u i s h i n g  i t  f r o m  t h e  f a c t s  i n  t h e  case a t  bar .  I n  

f a c t  t h e  C o u r t  s p e c i f i c a l l y ,  i n  Duckham, h e l d  t h a t  t h e  p a r t i c u l a r  

u s e  of  t h e  v e h i c l e  f a c i l i t a t e d  t h e  i l l e g a l  s a l e .  478  So.2d 3 4 7 ,  

348.  

T h e  C o u r t  i n  Duckham r e c o g n i z e d  t h e  n o t i o n  t h a t  p r o p e r t y  - 
s o u g h t  t o  be f o r f e i t e d  c a n  be too remotely re la ted  t o  t h e  f e l o n y  

t o  s u p p o r t  a f o r f e i t u r e .  T h i s  C o u r t  s t a t e d  i n  Duckham: 

"The i n s t a n t  case is a l s o  d i s t i n g u i s h a b l e  from 
t h a t  case and w e  f i n d  no c o n f l i c t  w i t h  One 1980 
P o r s c h e .  478 So.2d 347,  349."  
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In City of Clearwater vs. One 1980 Porsche 911SC, supra, the 

vehicle sought to be forfeited was driven to Tampa International 

- ----- 

Airport where its driver then flew to North Dakota to consummate 

a drug transaction. There the Court stated that: 

"Even assuming that there was evidence sufficient 
to show that the Porsche was used in part of the 
journey to North Dakota, such use appears to be only 
remotely incidental to the sale of marijuana. The 
criminal activity was not proved to have dependence 
upon the use of the Porsche. We believe that any other 
ruling by the trial court under the particular 
circumstances of this case would have passed beyond 
the outer limits of the terms 'facilitate' and 
'aiding or abetting.' 426 So.2d 1260, 1262.'' 

If the Supreme Court in Duckman, supra can distinguish the 

holding in -- One 1980 Porsche, supra, this Court cannot have 

jurisdiction of this cause on the basis of the instant case being 

in conflict with Duckham. 
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CONCLUSION 

The decision of the Fifth District Court of Appeals below 

has created no additional step nor has it created an additional 

burden for law enforcement agencies seeking forfeiture. Rather 

the decision below correctly interpreted the forfeiture statute 

to require the commission of the felonious act to have some 

dependence upon the property sought to be forfeited as a 

prerequisite to forfeiture. The instant case is not in conflict 

with any decision of any District Court of Appeals of this state 

or any decision of the Florida Supreme Court. There is thus no 

jurisdiction to grant review in this cause. 

Respectfully submitted, 

_ -  
WILLIAM A. GREENBERG, ESQ. 
GREENBERG & LESTER 
Post Office Box 300310 
Fern Park, Florida 32730 
(407) 339-5944 
Attorney for Respondent 
Florida Bar #248738 
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