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STATEMENT OF TEE CASE AND FACTS 

On August 17, 1979, DR. BARRON admitted MR. SHAPIRO to 

the hospital for removal of malignant polyps in the colon (R 331, 

334-35). MR. SHAPIRO was 79 years of age at the time of 

admission (R 343). DR. BARRON was averaging well over two cases 

a week of colon resection (SR 48-50) and up to this point in time 

he had never used antimicrobial or antibacterial medication 

prophylactically for these surgeries (SR 116). He made the 

treatment choice not to use antimicrobial or antibacterial 

medication in MR. SHAPIRO's surgery because he had been 

successful with other methods of colon cleansing in the past (SR 

48-49). DR. BARRON surgically removed the polyps and, during the 

procedure, sutured hernias and removed the appendix (SR 12-14). 

Almost immediately following surgery, MR. SHAPIRO had 

an alteration in his mental status leading to confusion and 

difficulty with postoperative care (SR 5, 8, 16-19). He began to 

develop a localized peritonitis by the 28th of August (SR 20 ) ;  

the infection continued throughout the course of his hospitaliza- 

tion ultimately leading to blindness, deafness and 

complications . DR. BARRON transferred care of MR. SHAPIRO 
1 

internal medicine group on October 7, 1979 and the 

other 

to an 

group 

1 
MR. SHAPIRO died after suit was filed; MRS. SHAPIRO was 

substituted as personal representative of the estate (R 110-14), 
but the complaint was not amended to claim wrongful death. 
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discharged t h e  p a t i e n t  from t h e  h o s p i t a l  on February 4 ,  1980 (SR 

23 ) .  

A r e l a t i v e  of MR. SHAPIRO's, D r .  E m i l  Gutman, became 

involved i n  MR. SHAPIRO's c a r e  and t r ea tmen t  i n  September, 1979. 

Dr. Gutman i s  a board c e r t i f i e d  r a d i o l o g i s t  who p r a c t i c e d  i n  

Dayton, Ohio ( R  272).  Before h i s  r a d i o l o g i c  p r a c t i c e ,  he was i n  

gene ra l  p r a c t i c e  and he t e s t i f i e d  he had a broader background 

t h a n  some r a d i o l o g i s t s  ( R  275).  D r .  Gutman spoke wi th  MRS. 

SHAPIRO be fo re  MR. SHAPIRO's ope ra t ion  and advised her t o  b r ing  

her  husband t o  Dayton f o r  t rea tment .  A t  h i s  d e p o s i t i o n ,  he  

t e s t i f i e d  t h a t  i f  s h e  had followed h i s  advice ,  MR. SHAPIRO would 

s t i l l  be a l i v e  ( R  275-76). H e  suggested t r a v e l i n g  t o  Dayton 

because he was f a m i l i a r  w i t h  t h e  surgeons up the re  and had a 

s p e c i f i c  phys ic ian  i n  mind who had opera ted  on him prev ious ly .  

D r .  Gutman was very f a m i l i a r  wi th  t h i s  p h y s i c i a n ' s  t r a i n i n g  and 

t h a t  he d i d  t h e  type  of su rge ry  MR. SHAPIRO needed ( R  276-77). 

Dr. Gutman spoke with  MRS. SHAPIRO be fo re  t h e  surgery  

and followed t h e  h o s p i t a l i z a t i o n  by phone and i n  person ( R  278- 

7 9 ) .  A t  h i s  d e p o s i t i o n  i n  A p r i l ,  1987, D r .  Gutman t e s t i f i e d  t h a t  

MR. SHAPIRO should have g o t t e n  a n t i b i o t i c s  be fo re  h i s  surgery  and 

t h a t  w i t h  e lect ive surgery  s u c h  as t h i s  it was common p r a c t i c e  a s  

f a r  back a s  1979 t o  g i v e  bowel p repa ra t ion  by way of a n t i b i o t i c s  

p r i o r  t o  surgery  ( R  278-80). H e  was aware of MR. SHAPIRO's 

su rge ry ,  t h e  f a c t  t h a t  " th ings  went bad" and t h a t  MR. SHAPIRO was 
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t r a n s f e r r e d  t o  t h e  i n t e n s i v e  care u n i t  and remained t h e r e  th rough  

h i s  h o s p i t a l i z a t i o n .  MRS. SHAPIRO would c a l l  him and he would 

t e l l  h e r  what he though t ,  These t e l e p h o n e  c o n v e r s a t i o n s  took 

p l a c e  f r e q u e n t l y  ( R  280) .  

A t  some p o i n t  d u r i n g  September,  1979, MRS. SHAPIRO 

c a l l e d  D r .  Gutman and r e q u e s t e d  him t o  come t o  Boca Raton t o  see 

h e r  husband which he d i d  immediately,  a r r i v i n g  a t  t h e  h o s p i t a l  

n e a r  midnight .  He remained a t  t h e  h o s p i t a l  f o r  an hour t o  an 

hour and a h a l f  l o o k i n g  th rough  MR. SHAPIRO's h o s p i t a l  c h a r t  ( R  

282) .  D r .  Gutman was c r i t i c a l  of t h e  medica l  care because  t h e r e  

was n o t  a h e m a t o l o g i s t  c o n s u l t i n g  r e g a r d i n g  a b l e e d i n g  problem. 

Based on t h i s  review, D r .  Gutman l a t e r  t e s t i f i e d  he a l s o  t h o u g h t  

t h e  i n t e r n i s t s  were a t  f a u l t  and he e v e n t u a l l y  p a r t i c i p a t e d  i n  

o b t a i n i n g  an e x p e r t  f o r  t h e  l a w s u i t  by p e r s o n a l l y  c a l l i n g  

p h y s i c i a n s  ( R  283-85). 

A t  t h e  t i m e  of Dr. Gutman's midnight  v i s i t ,  MR. SHAPIRO 

was "more dead t h a n  a l i v e . "  D r .  Gutman c o n s u l t e d  w i t h  t h e  

p h y s i c i a n s  abou t  t h e  problems MR. SHAPIRO had w i t h  blood 

t r a n s f u s i o n s  and gave them a d v i c e  on how t o  t r e a t  MR. SHAPIRO so 

t h a t  he cou ld  a c c e p t  t h e  t r a n s f u s i o n s .  D r .  Gutman took t h e  

c r e d i t  f o r  s a v i n g  MR. SHAPIRO's l i f e  th rough  t h i s  adv ice .  D r .  

Gutman remained i n  Boca Raton f o r  t h e  e n t i r e  weekend a f t e r  t h e  

midn igh t  h o s p i t a l  v i s i t  ( R  289-90). 
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After his return to Ohio, Dr. Gutman continued to 

follow MR. SHAPIRO's hospitalization through phone conversations. 

He was very familiar with the antibiotics that were being used, 

the fact that they were extremely powerful and the follow-up 

which was required when using these medications (R 292). At some 

point, Dr. Gutman talked to DR. BARRON in the hospital or  by 

telephone. In Dr. Gutman's opinion as expressed in his 

deposition, DR. BARRON was operating as physicians did back in 

1950, not the way they were operating in 1979. "He did a lot of 

things that shouldn't been done (R 294)." MRS. SHAPIRO told Dr. 

Gutman that MR. SHAPIRO had lost his vision before the patient 

was discharged from the hospital (R 296). 

When MRS. SHAPIRO was questioned in her deposition 

about Dr. Gutman's review, she indicated that Dr. Gutman's 

primary purpose was to look in on MR. SHAPIRO, see how he was and 

what the conditions were. When asked whether Dr. Gutman had any 

criticisms of DR. BARRON's treatment, she stated "You let him 

speak for himself (R 351)." 

When questioned as to the complaints she had of DR. 

BARRON's treatment, MRS. SHAPIRO stated "I am complaining about 

the fact that my husband is blind. He drug [sic] himself into 

the hospital for a colon operation and came out blind. Came out 

deaf in one ear. ... That is my complaint (R 363)." MRS. SHAPIRO 

was aware that her husband's blindness was caused by the fungus 

4 



i n f e c t i o n ,  as d iagnosed by D r .  Wallace, who treated t h e  p a t i e n t  

d u r i n g  t h e  h o s p i t a l  s t a y .  She was a l s o  aware t h a t  t h e  i n f e c t i o u s  

p r o c e s s  began when her husband a c q u i r e d  a p o s t o p e r a t i v e  i n f e c t i o n  

which r e q u i r e d  one a n t i b i o t i c  a f t e r  a n o t h e r ,  k i l l i n g  good and bad 

b a c t e r i a  and a l l o w i n g  a fungus  t o  take over  (R 365-67). 

When D r .  Wallace was called i n  t o  c o n s u l t  d u r i n g  t h e  

h o s p i t a l  s t a y ,  he  t o l d  MRS. SHAPIRO t h a t  t h e  cand ida  i n f e c t i o n ,  

which a r o s e  from t h e  e x t e n s i v e  use of a n t i b i o t i c s  t o  t r e a t  t h e  

p o s t o p e r a t i v e  i n f e c t i o n s ,  caused t h e  b l i n d n e s s .  To p r e v e n t  t h e  

cand ida  i n f e c t i o n ,  MRS. SHAPIRO t e s t i f i e d  t h a t  spec ia l i s t s  were 

called i n  d u r i n g  t h e  h o s p i t a l i z a t i o n  who a d m i n i s t e r e d  t h e  

medica t ion  which e v e n t u a l l y  k i l l e d  o f f  t h e  i n f e c t i o n  (R 367). 

MRS. SHAPIRO h e r s e l f  s u g g e s t e d  t h e  i n f e c t i o u s  d i s e a s e  p h y s i c i a n  

t o  care f o r  her husband d u r i n g  t h e  h o s p i t a l i z a t i o n  because  "I 

d i d n ' t  want any more p l a y i n g  around w i t h  Lee (R 368)." Based on 

t h e  dangerous  n a t u r e  of t h e  drug used t o  c o n t r o l  t h e  cand ida ,  

MRS. SHAPIRO made sure t h a t  h e r  husband ' s  c o n d i t i o n  was moni tored  

v e r y  c a r e f u l l y  and t h a t  t h e  c l i n i c  r e p o r t s  were read  and t h e  

m e d i c a t i o n  d i s c o n t i n u e d  when the re  was an a d v e r s e  r e a c t i o n  (R 

368). 

A t  t h e  end of MR. SHAPIRO's h o s p i t a l  s t a y ,  MRS. SHAPIRO 

r e q u e s t e d  t h e  h o s p i t a l  r e c o r d s  t o  be s e n t  t o  h e r .  She gave them 

t o  her  a t t o r n e y .  She never  r eques ted  any r e c o r d s  from DR. BARRON 
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b u t  s h e  d i d  review t h e  r e c o r d s  when s h e  o b t a i n e d  them ( R  352: 

3 6 8 ) .  D r .  C a l v i n  Kunin was t h e  e x p e r t  p h y s i c i a n  who e v e n t u a l l y  

t e s t i f i e d  by d e p o s i t i o n  on b e h a l f  of MR. and MRS. SHAPIRO. H i s  

c r i t i c i sm of t h e  care and t r e a t m e n t  r endered  t o  MR. SHAPIRO was 

t h a t  DR. BARRON f a i l e d  t o  u s e  a n t i b a c t e r i a l  o r  a n t i m i c r o b i a l  

a g e n t s  p r i o r  t o  t h e  August,  1979 s u r g e r y .  According t o  D r .  

Kunin, it was wide ly  a c c e p t e d  as f a r  back as t h e  1 9 4 0 ' s  and 

1 9 5 0 ' s  i n  t h e  f i e l d  of s u r g e r y  t o  u s e  t h i s  t y p e  of t h e r a p y  (R 

408) .  D r .  Kunin ' s  o p i n i o n  was based on t h e  a v a i l a b l e  medica l  

l i t e r a t u r e  and h i s  review of l e a d i n g  su rgeons  i n  t h e  c o u n t r y  over  

a p e r i o d  of twenty  y e a r s  ( R  409).  D r .  Kunin t e s t i f i e d  t h a t  t h e  

medica l  p r o c e s s  i n  MR. SHAPIRO's c a s e  began w i t h  a p o s t o p e r a t i v e  

c o m p l i c a t i o n  caused by t h e  lack of u s e  of t h e  a n t i b i o t i c s  ( R  410- 

11). The lack of p r e o p e r a t i v e  a n t i b i o t i c s  a l lowed t h e  i n f e c t i o u s  

p r o c e s s  t o  beg in  p o s t o p e r a t i v e l y  and t h e  i n f e c t i o u s  p r o c e s s  t h e n  

r e q u i r e d  t h e  e x t e n s i v e  u s e  of a n t i b i o t i c s  a l l o w i n g  a fungus  t o  

develop.  The fungus  e n t e r e d  t h e  b loods t ream and l e d  d i r e c t l y  t o  

t h e  b l i n d n e s s  ( R  420-22). 

According t o  t h e  medica l  r e c o r d s ,  it became a p p a r e n t  

t h a t  MR. SHAPIRO was l o s i n g  h i s  e y e s i g h t  as e a r l y  as  October ,  

1979. The t r e a t i n g  i n t e r n i s t s  o r d e r e d  an eye  c o n s u l t a t i o n  as 

e a r l y  as November 1 2 ,  1979; t h e  c o n s u l t a n t  v i s i t e d  MR. SHAPIRO on 

November 1 4 ,  1979 and r e p o r t e d  t h a t  t h e  cand ida  i n f e c t i o n  had 

reached t h e  eyes .  MR. SHAPIRO was diagnosed as having l o s t  h i s  
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vision in November, 1979, because of the growth of the fungus 

which became blood born and affected the optic area. The blind- 

ness was definitively diagnosed by December 31, 1979 (AP 1-5). 

MR. and MRS. SHAPIRO filed a complaint for medical 

malpractice against DR. BARRON on January 29, 1982 (R 50-53). 

The complaint specifically alleged negligence in the failure to 

use antimicrobial prophylaxis preoperatively, intraoperatively 

and immediately postoperatively (R 51). DR. BARRON filed a 

motion for summary judgment on the basis of the statute of 

limitations (R 251). The lower court granted the motion (R 501). 

Recognizing the caution which should be used in 

granting summary judgment motions in malpractice cases, the lower 

court determined there was no genuine issue of material fact and 

that DR. BARRON was entitled to judgment as a matter of law. The 

court stated that it was uncontroverted the records revealed that 

MR. SHAPIRO was suffering from an infection by September 1, 1979 

and that this infection and its treatment led to a further fungus 

which affected the decedent's vision by November 14, 1979. The 

uncontroverted evidence demonstrated a diagnosis of blindness 

from the fungus infection by December 31, 1979. It was also 

clear that MRS. SHAPIRO was unhappy with the medical care and 

treatment her husband was receiving as early as September, 1979 

and that she requested assistance from Dr. Gutman who traveled to 
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Florida and reviewed the records that same month. 

MRS. SHAPIRO appealed to the Fourth District Court of 

Appeal which reversed the summary judgment. Shapiro v. Barron, 

538 So.2d 1319 (Fla. 4th DCA 1989). DR. BARRON moved for a 

rehearing, a rehearing en banc and certification of the question 

whether the statute of limitations barred this medical 

malpractice claim. All motions were denied and DR. BARRON filed 

an application for discretionary review on the basis of conflict 

with prior cases of this court. This brief is submitted pursuant 

to this court's order accepting jurisdiction. 

SUMMARY OF ARGUMENT 

This court in Nardone v. Reynolds, 333 So.2d 25 (Fla. 

1976) and Moore v. Morris, 475 So.2d 666 (Fla. 1985), set forth 

the guidelines for determining when the statute of limitations 

begins to run in a medical malpractice case. The statute 

commences either when a plaintiff has notice of a negligent act 

giving rise to the cause of action or when a plaintiff is on 

notice of the physical injury which is a consequence of a 

negligent act. Despite many opportunities to do so,  this court 

has not receded from its pronouncements in Nardone. 

The Fourth District Court of Appeal in the instant case 

relied on an erroneous interpretation of Moore to hold that a 

plaintiff must have knowledge not only of a physical injury but 

also that the physical injury was caused by negligence before the 
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s t a t u t e  is t r i g g e r e d .  T h i s  m i s i n t e r p r e t a t i o n  of Moore o r i g i n a t e d  

i n  e a r l i e r  d e c i s i o n s  by t h e  d i s t r i c t  c o u r t s  of a p p e a l  and h a s  

appeared  f r e q u e n t l y  i n  cases denying d e f e n d a n t s  t h e  b e n e f i t  of 

t h e  s t a t u t e  of l i m i t a t i o n s  i n  medica l  m a l p r a c t i c e  cases. 

A p p l i c a t i o n  of t h i s  i n t e r p r e t a t i o n  a l l o w s  p o t e n t i a l  p l a i n t i f f s  t o  

c o n t r o l  when t h e  s t a t u t e  of l i m i t a t i o n s  b e g i n s  t o  run as t o  t h e i r  

claim and a c c o r d s  them t h e  o p p o r t u n i t y  t o  p r e v e n t  t h e  s t a t u t e ' s  

running u n t i l  t h e y  o b t a i n  an e x p e r t  o p i n i o n  t h a t  n e g l i g e n c e  

ex is t s .  N e i t h e r  Nardone nor Moore i n d i c a t e d  an i n t e n t  t o  ex tend  

t h e  s t a t u t e  i n  t h i s  f a s h i o n .  

Although t h e  F o u r t h  D i s t r i c t  Cour t  of Appeal a l s o  

recogn ized  Nardone 's  ho ld ing  t h a t  t h e  c o n t e n t s  of medical r e c o r d s  

shou ld  be imputed t o  p o t e n t i a l  p l a i n t i f f s ,  t h e  c o u r t  f a i l ed  t o  

a p p l y  t h i s  t o  t h e  f a c t s  i n  t h i s  case. The u n c o n t r o v e r t e d  

e v i d e n c e  b e f o r e  t h e  t r i a l  c o u r t  demonst ra ted  t h a t  medical r e c o r d s  

c o n t a i n i n g  t h e  i n f o r m a t i o n  n e c e s s a r y  t o  d e t e r m i n e  whether  

n e g l i g e n c e  e x i s t e d  were a v a i l a b l e  t o  and o b t a i n a b l e  by 

r e s p o n d e n t s  from t h e  moment MR. SHAPIRO was h o s p i t a l i z e d .  The 

u n c o n t r a d i c t e d  ev idence  a l s o  i n d i c a t e d  t h a t  MRS. SHAPIRO took 

advantage  of t h e  a v a i l a b i l i t y  of t h e  medical r e c o r d s  by having an 

independent  medical a d v i s o r  review t h o s e  r e c o r d s  as e a r l y  as  

September,  1979 ( R  2 8 2 ) .  T h i s  medical a d v i s o r  c o n t i n u e d  t o  

c o n s u l t  th roughou t  t h e  remainder  of t h e  h o s p i t a l i z a t i o n  and h i s  
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e x p e r t i s e  was a v a i l a b l e  t o  respondents .  There  was no claim o r  

ev idence  t h a t  anyone had p reven ted  responden t s  from o b t a i n i n g  t h e  

medical r e c o r d s ;  t h e r e  was a l s o  no claim o r  ev idence  of 

c o n t i n u i n g  t r e a t m e n t  o r  c o n t i n u i n g  a s s u r a n c e s  t o  r e s p o n d e n t s  

m i s l e a d i n g  them as t o  t h e  medical c o n d i t i o n  o r  i t s  cause. Even 

under t h e  r e s t r i c t i v e  a n a l y s i s  accorded t h e  s t a t u t e  of 

l i m i t a t i o n s  by t h e  F o u r t h  D i s t r i c t  Cour t  of Appeal,  t h e  summary 

judgment e n t e r e d  by t h e  t r i a l  c o u r t  shou ld  have been upheld.  

ARGUMENT 

I. THE FOURTH DISTRICT COURT OF APPEAL 
ERRED I N  F A I L I N G  TO APPLY THIS COURT'S 
HOLDING I N  NARDONE v. REYNOLDS AND I N  
MISINTERPRETING MOORE v. MORRIS 

T h i s  c o u r t  c l e a r l y  e s t a b l i s h e d  t h e  g u i d e l i n e s  f o r  

a p p l y i n g  t h e  s t a t u t e  of l i m i t a t i o n s  i n  a medical m a l p r a c t i c e  case 

i n  Nardone v. Reynolds, 333 So.2d 25 ( F l a .  1 9 7 6 ) ,  and has  

r e p e a t e d  t h e  p r i n c i p l e s  e s t a b l i s h e d  t h e r e  i n  Ash v. S t e l l a ,  457 

So.2d 1377 ( F l a .  1 9 8 4 ) ,  and Moore v. Morr is ,  475 So.2d 666 ( F l a .  

1985) .  The F o u r t h  D i s t r i c t  Cour t  of Appea l ' s  d e c i s i o n  i n  t h e  

i n s t a n t  case c o n f l i c t s  w i t h  t h i s  cou r t ' s  pronouncements and 

e f f e c t i v e l y  removes t h e  p o s s i b i l i t y  of a d e f e n s e  summary judgment 

on t h e  ba s i s  of t h e  s t a t u t e  of l i m i t a t i o n s  i n  medical malpractice 

cases. The o t h e r  d i s t r i c t  c o u r t s  of a p p e a l  a l s o  have r e v e r s e d  

summary judgments  i n  medical m a l p r a c t i c e  cases, desp i te  t h i s  

c o u r t ' s  r u l i n g s ,  i n  a f a s h i o n  s i m i l a r  t o  t h a t  of t h e  F o u r t h  
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D i s t r i c t  Cour t  of Appeal. T h i s  c o u r t  shou ld  quash  t h e  F o u r t h  

D i s t r i c t  Cour t  of Appea l ' s  o p i n i o n  and d i r e c t  r e i n s t a t e m e n t  of 

t h e  lower c o u r t ' s  o r d e r .  

I n  Nardone, t h e  Uni ted  S t a t e s  D i s t r i c t  Cour t  had 

g r a n t e d  a summary judgment f o r  t h e  p h y s i c i a n s  i n  a medica l  

malpractice case; t h e  Uni ted  S t a t e s  C i r c u i t  Cour t  of Appeals  f o r  

t h e  F i f t h  C i r c u i t  c e r t i f i e d  q u e s t i o n s  t o  t h e  F l o r i d a  Supreme 

Cour t  r e g a r d i n g  when t h e  s t a t u t e  of l i m i t a t i o n s  commenced i n  a 

medica l  m a l p r a c t i c e  case and whether  medica l  r e c o r d s '  c o n t e n t s  

shou ld  be  imputed t o  t h e  p o t e n t i a l  p l a i n t i f f s .  The p a r e n t s  i n  

Nardone were aware p r i o r  t o  t h e i r  c h i l d ' s  d i s c h a r g e  from t h e  

h o s p i t a l  t h a t  he was t o t a l l y  b l i n d ,  no l o n g e r  a b l e  t o  w a l k  and 

beyond h e l p  or  hope of r ecovery ,  a l t h o u g h  t h e y  were n o t  aware of 

t h e  p o s s i b l e  causes f o r  t h e  c h i l d ' s  c o n d i t i o n .  The h o s p i t a l  

r e c o r d s  were a v a i l a b l e  t o  t h e  p a r e n t s  a t  a l l  times and subsequen t  

t r e a t i n g  p h y s i c i a n s  examined p o r t i o n s  of t h o s e  r e c o r d s  i n  t h e  

y e a r s  p r i o r  t o  t h e  l a w s u i t ' s  f i l i n g .  Nardone, 333 So.2d a t  29. 

The c h i l d  was d i s c h a r g e d  i n  J u l y ,  1965 and t h e  p a r e n t s  f i l e d  a 

l a w s u i t  i n  May, 1971. 

T h i s  c o u r t  began i t s  a n a l y s i s  by n o t i n g  t h a t  t h e  

p a r e n t s  u n q u e s t i o n a b l y  were aware of t h e  e x t e n t  of t h e i r  c h i l d ' s  

i n j u r y  when he was d i s c h a r g e d  from t h e  h o s p i t a l .  The p a r e n t s  

argued t h a t  t h e  c o u r t  shou ld  hold  t h a t  t h e  s t a t u t e  began t o  run 

o n l y  when t h e y  became aware of t h e  p h y s i c i a n s '  n e g l i g e n c e .  
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C i t i n g  C i t v  of M i a m i  v. Brooks, 70 So.2d 306 (Fla.  1 9 5 4 ) ,  t h e  

c o u r t  r e j e c t e d  t h i s  argument,  s t a t i n g  t h a t  t h e  s t a t u t e  of 

l i m i t a t i o n s  commences 

[ E l i t h e r  when t h e  p l a i n t i f f  has  n o t i c e  of t h e  
n e g l i g e n t  act g i v i n g  r i se  t o  t h e  cause  of 
a c t i o n  o r  when t h e  p l a i n t i f f  h a s  n o t i c e  of 
t h e  p h y s i c a l  i n j u r y  which is t h e  consequence 
of t h e  n e g l i g e n t  act.  Nardone, 333 So.2d a t  
32. 

The s t a tu te  began t o  run,  t h e r e f o r e ,  when t h e  i n j u r y  was known. 

Reviewing C i t y  of M i a m i  v. Brooks, 70 So.2d 306 ( F l a .  

19541, t h e  Nardone c o u r t  no ted  t h e  g e n e r a l  r u l e  t h a t  where an  

i n j u r y  is s u s t a i n e d ,  t h e  s t a t u t e  of l i m i t a t i o n s  a t t a c h e s  a t  once; 

t h e  s t a t u t e ' s  running is n o t  postponed by t h e  l a t e r  o c c u r r e n c e  of 

s u b s t a n t i a l  damages. I n  i t s  a n a l y s i s ,  t h e  Brooks c o u r t  

d i s t i n g u i s h e d  between n o t i c e  of a n e g l i g e n t  ac t  and n o t i c e  of i t s  

consequences  o r  t h e  i n j u r y  . The Nardone c o u r t  a c c e p t e d  t h i s  

d i s t i n c t i o n  and h e l d  t h e  s t a t u t e  began t o  run when a p l a i n t i f f  

had n o t i c e  of e i t h e r  t h e  act  o r  i n j u r y .  T h i s  c o u r t  de termined 

t h a t  t h e  change i n  t h e  c h i l d ' s  c o n d i t i o n  was obvious  and known t o  

t h e  p l a i n t i f f s  w h i l e  t h e  c h i l d  was s t i l l  h o s p i t a l i z e d  and b e f o r e  

h i s  d i s c h a r g e .  With t h e  a v a i l a b l e  knowledge of t h e  i n j u r y ,  t h i s  

c o u r t  h e l d  t h e  p a r e n t s  were on n o t i c e  of t h e  p o s s i b l e  i n v a s i o n  of 

2 

2 
Because t h e  Brooks p l a i n t i f f  d i d  n o t  have n o t i c e  of e i ther  

t h e  act  o r  i n j u r y ,  t h e  c o u r t  a f f i r m e d  t h e  d e n i a l  of a d i r e c t e d  
v e r d i c t  on t h e  s t a t u t e  of l i m i t a t i o n s .  
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t h e i r  l e g a l  r i g h t s  even w i t h o u t  knowledge t h a t  t h e  c o n d i t i o n  

r e s u l t e d  from a n e g l i g e n t  act .  

Knowledge of t h e  medical r e c o r d s  which were o b t a i n a b l e  

was imputed t o  t h e  p a r e n t s .  The c o u r t  s t a t e d  " t h e  means of 

knowledge a r e  t h e  same as knowledge i t se l f . "  Nardone, 333 So.2d 

a t  34. Examining t h e  purpose  behind imput ing  knowledge of  

r e c o r d s ,  t h e  c o u r t  c i ted v a r i o u s  s o u r c e s  e x p l a i n i n g  t h a t  

ignorance  of a v a i l a b l e  f a c t s  shou ld  n o t  pos tpone t h e  s t a t u t e  of 

l i m i t a t i o n s  and t h a t  a p a r t y  shou ld  n o t  be a l lowed t o  take 

advantage  of t h e i r  own f a u l t  i n  f a i l i n g  t o  examine a v a i l a b l e  

in fo rmat ion .  The s t a t u t e  w i l l  o n l y  be t o l l e d  where a p a r t y  h a s  

remained i g n o r a n t  of t h e  f ac t s  th rough  no f a u l t  of t h e i r  own b u t  

t h e  p a r t y  m u s t  e x e r c i s e  r e a s o n a b l e  c a r e  and d i l i g e n c e  t o  l e a r n  

t h e  facts .  Nardone, 333 So.2d a t  35. 

T h i s  c o u r t  once a g a i n  addressed t h e  s t a t u t e  of 

l i m i t a t i o n s  i n  a medical m a l p r a c t i c e  case i n  Ash v. S t e l l a ,  457 

So.2d 1377 ( F l a .  1 9 8 4 ) ,  when t h e  t r i a l  c o u r t  g r a n t e d  a summary 

judgment f o r  t h e  d e f e n d a n t ' s  p h y s i c i a n  and t h e  d i s t r i c t  c o u r t  

r eve r sed .  Although t h e  c o u r t  approved t h e  r e v e r s a l  of t h e  

summary judgment w i t h o u t  c i t a t i o n  t o  Nardone, it d i d  s o  o n l y  on 

t h e  basis  t h a t  t h e  a v a i l a b l e  d i a g n o s i s  i n  t h a t  case was 

" i n a r g u a b l y  a p r e l i m i n a r y  d i a g n o s i s . "  That  t e n t a t i v e  d i a g n o s i s ,  

accord ing  t o  t h i s  c o u r t ,  was n o t  s u f f i c i e n t  t o  t r i g g e r  t h e  

s t a t u t e  of l i m i t a t i o n s '  running.  U n l i k e  Nardone, t h e  
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p l a i n t i f f  d i d  n o t  have knowledge of a n e g l i g e n t  act  o r  an 

u n t i l  receipt of a d i a g n o s i s .  

i n j u r y  

I n  Moore v. Mor r i s ,  475 So.2d 666 ( F l a .  1 9 8 5 ) ,  t h i s  

c o u r t  quashed t h e  a f f i r m a n c e  of a f i n a l  summary judgment based on 

t h e  s t a t u t e  of l i m i t a t i o n s  i n  a medical m a l p r a c t i c e  case. The 

c o u r t  c i ted Nardone and i t s  pronouncements t h a t  t h e  s t a t u t e  of 

l i m i t a t i o n s  b e g i n s  t o  r u n  when " e i t h e r  ' t h e  p l a i n t i f f  h a s  n o t i c e  

of t h e  n e g l i g e n t  act  g i v i n g  r i se  t o  t h e  cause of a c t i o n  o r  when 

t h e  p l a i n t i f f  has  n o t i c e  of t h e  p h y s i c a l  i n j u r y  which is t h e  

consequence of t h e  n e g l i g e n t  ac t . ' "  Moore, 475 So.2d a t  667. 

The c o u r t  d i d  n o t  i n d i c a t e  any i n t e n t i o n  t o  r e c e d e  t h i s  s t a t e m e n t  

i n  Nardone. 

Examining t h e  f a c t s  of t h e  a l l e g e d  m a l p r a c t i c e  i n  

Moore, which t h e  p a t i e n t  claimed occur red  d u r i n g  c h i l d b i r t h ,  t h e  

c o u r t  de termined t h a t  there were genu ine  issues of material f a c t  

where t h e  p a r e n t s  were mis led  i n t o  b e l i e v i n g  t h e i r  c h i l d  had 

s u f f e r e d  r e v e r s i b l e  i n j u r y  from a n a t u r a l  b i o l o g i c a l  cause. The 

p h y s i c i a n s  t o l d  t h e  p a r e n t s  t h e  c h i l d  was f i n e ,  t h a t  t h e  d i s t r e s s  

had been temporary and t h e  baby had recovered  f u l l y .  There  w a s  

a l s o  t e s t i m o n y  i n d i c a t i n g  t h a t  t h e  p h y s i c i a n s  were unab le  t o  

d i a g n o s e  damage u n t i l  t h e  c h i l d  reached t h e  age of t h r e e .  

C o n t r a r y  t o  r e s p o n d e n t ' s  arguments  i n  t h i s  case, t h e  Moore 

o p i n i o n  d i d  n o t  ho ld  t h a t  t h e  s t a t u t e  of l i m i t a t i o n s  is t r i g g e r e d  
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o n l y  by knowledge of n e g l i g e n c e  o r  i n j u r y  caused by n e g l i g e n c e .  

The o p i n i o n  d i d  r e a f f i r m  t h a t  Nardone was s t i l l  t h e  law b u t  

r e v e r s e d  t h e  summary judgment based on t h e  f ac t s  d e m o n s t r a t i n g  

t h a t  t h e  p a r e n t s  were mis led  as t o  t h e  e x i s t e n c e  and cause of any 

i n j u r y .  

The h o l d i n g s  i n  Nardone, Ash and Moore a l l  i n t e r p r e t  

t h e  s t a t u t e  of l i m i t a t i o n s  i n  a s imilar  f a s h i o n .  They r e q u i r e  

o n l y  n o t i c e  of a n e g l i g e n t  act o r  a p h y s i c a l  i n j u r y ,  which a 

p l a i n t i f f  may l a t e r  d i s c o v e r  is a consequence of a n e g l i g e n t  act.  

None of these o p i n i o n s  s t a t e  t h a t  it is acceptable t o  d e l a y  t h e  

commencement of t h e  s t a t u t e  of l i m i t a t i o n s  u n t i l  a p l a i n t i f f  has 

an e x p e r t  o p i n i o n  s t a t i n g  t h a t  t h e r e  was n e g l i g e n c e  i n  a medical 

p rocedure  which caused i n j u r y .  The e f f e c t  of t h e  F o u r t h  D i s t r i c t  

Cour t  of Appeal's i n t e r p r e t a t i o n  of t h e s e  o p i n i o n s  i n  combinat ion  

w i t h  o t h e r  d i s t r i c t  c o u r t  h o l d i n g s  i n  s i m i l a r  cases i n  r e c e n t  

y e a r s  is t o  d e p r i v e  d e f e n d a n t s  of t h e  b e n e f i t  of t h e  s t a t u t e  of 

l i m i t a t i o n s  i n  medical m a l p r a c t i c e  cases. The Nardone, Ash and 

Moore o p i n i o n s  do n o t  lead t o  t h a t  r e s u l t .  

The F o u r t h  D i s t r i c t  Cour t  of Appeal's o p i n i o n  i n  t h i s  

case, a long  w i t h  t h o s e  of o t h e r  d i s t r i c t  c o u r t s  of a p p e a l  

r e c e n t l y ,  have gone f a r  beyond t h i s  c o u r t ' s  r u l i n g s  r e g a r d i n g  t h e  

s t a t u t e  of l i m i t a t i o n s .  For example, i n  Schafer v. Leher ,  476 

So.2d 781 (Fla.  4 t h  DCA 1 9 8 5 ) ,  t h e  c o u r t  s ta ted "knowledge of a 

p h y s i c a l  i n j u r y  a l o n e ,  w i t h o u t  t h e  knowledge t h a t  t h e  i n j u r y  
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, 

resul ted from a n e g l i g e n t  act ,  does  n o t  t r i g g e r  t h e  l i m i t a t i o n s  

p e r i o d , "  c i t i n g  Moore v. Morris .  T h a t  s p e c i f i c  language does  n o t  

appear  i n  t h i s  c o u r t ' s  o p i n i o n  i n  Moore. Although t h e  c o u r t ' s  

o p i n i o n  i n  S c h a f e r  a l s o  rel ied on r e c o r d s  concealment  i n  

r e v e r s i n g  a summary judgment r u l i n g ,  t h e  language r e f e r r e d  t o  

above i m p l i e s  t h a t  a p l a i n t i f f  m u s t  have t h e  knowledge t h a t  t h e  

i n j u r y  resul ted  from n e g l i g e n c e  b e f o r e  t h e  s t a t u t e  is t r i g g e r e d .  

S i m i l a r l y ,  i n  Almenqor v. Dade County, 359 So.2d 892 

( F l a .  3d DCA 1 9 7 8 ) ,  t h e  c o u r t  r e v e r s e d  a summary judgment on t h e  

s t a t u t e  of l i m i t a t i o n s  d e s p i t e  knowledge w i t h i n  t h e  l i m i t a t i o n s  

p e r i o d  t h a t  a baby was born m e n t a l l y  r e t a r d e d  and showed abnormal 

development.  The c o u r t  was careful t o  n o t e  t h a t  t h e r e  was 

ev idence  i n  t h e  r e c o r d  which cou ld  reasonab ly  have meant t h a t  t h e  

b a b y ' s  i n j u r i e s  were from c o n g e n i t a l  d e f e c t s  rather  t h a n  b i r t h  

trauma. More i m p o r t a n t l y ,  however, t h e  c o u r t  no ted  e v i d e n c e  

t h a t  a d e f e n d a n t  a c t i v e l y  and s u c c e s s f u l l y  mis led  t h e  p l a i n t i f f  

r e g a r d i n g  t h e  e x i s t e n c e  of an i n j u r y .  Although t h e  T h i r d  

D i s t r i c t  Cour t  of Appeal recognized t h e  e s t a b l i s h e d  l a w  r e g a r d i n g  

t h e  s t a t u t e  of l i m i t a t i o n s  a s  s e t  f o r t h  i n  Nardone, it d i d  n o t  

app ly  t h a t  law because of t h e  c i r c u m s t a n c e s  of t h e  case. The 

F l o r i d a  Supreme Cour t  i n  Moore noted  t h e  Almenqor o p i n i o n  and t h e  

ev idence  of concealment .  

I n  F l o r i d a  P a t i e n t ' s  Compensation Fund v. S i tomer ,  524 
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So.2d 671 ( F l a .  4 t h  DCA 1 9 8 8 ) ,  rev.  d ism'd ,  531 So.2d 1353 ( F l a .  

1 9 8 8 ) ,  t h e  c o u r t  a f f i r m e d  a t r i a l  c o u r t ' s  f a i l u r e  t o  g r a n t  a 

d i rec ted  v e r d i c t  on t h e  s t a t u t e  of l i m i t a t i o n s  issue. The 

p l a i n t i f f  had s u r g e r y  r e p l a c i n g  b r e a s t  t i s sue  w i t h  i m p l a n t s ;  s h e  

was d i s c h a r g e d  from t h e  h o s p i t a l  i n  June ,  1981. She n o t i c e d  

a lmos t  immedia te ly  t h a t  t h e  breast  area was swol len  and 

d i s c o l o r e d ,  had t u r n e d  black and was c r u s t y  and b l i s t e r i n g .  The 

c o n d i t i o n  worsened and s h e  e v e n t u a l l y  had emergency s u r g e r y  a t  

t h e  p o i n t  where t h e  s k i n  l o s s  was g r e a t  enough t o  a l l o w  t h e  

i m p l a n t s  t o  be exposed. 

S u i t  a g a i n s t  t h e  a p p e l l a n t  was n o t  f i l e d  u n t i l  

December, 1984, some t h r e e  and a h a l f  y e a r s  f o l l o w i n g  t h e  

emergency s u r g i c a l  p rocedure  t o  replace t h e  implan t s .  The 

p a t i e n t  p r e s e n t e d  t e s t i m o n y  t h a t  s h e  was n o t  aware of an  i n v a s i o n  

of h e r  l e g a l  r i g h t s  u n t i l  s h e  g o t  a second o p i n i o n  from a n o t h e r  

p h y s i c i a n .  The p a t i e n t  d i d  f i l e  an a c t i o n  a g a i n s t  t h e  d o c t o r  

w i t h i n  t h e  two-year p e r i o d  b u t  f a i l e d  t o  j o i n  t h e  Fund u n t i l  

l a t e r .  D e s p i t e  t h e  p a t i e n t ' s  knowledge 'of  h e r  p h y s i c a l  i n j u r y  

and d r a s t i c  change i n  c o n d i t i o n ,  t h e  c o u r t  upheld t h e  t r i a l  

c o u r t ' s  f a i l u r e  t o  g r a n t  a directed v e r d i c t  on t h e  bas is  t h a t  

t h e r e  was a s u b s t a n t i a l  q u e s t i o n  r e g a r d i n g  t h e  e x t e n t  and t i m i n g  

of n o t i c e  of t h e  i n j u r y  and i t s  cause. 

The on ly  way of r e c o n c i l i n g  t h e  h o l d i n g  i n  Si tomer  w i t h  

Nardone and Moore is t o  i n t e r p r e t  t h e  d o c t o r ' s  c o n t i n u i n g  
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t r e a t m e n t  as m i s l e a d i n g  t h e  p l a i n t i f f .  The p l a i n t i f f  c l e a r l y  had 

knowledge of t h e  i n j u r y  a t  t h e  p o i n t  where t h e  i m p l a n t s  became 

exposed and s h e  had t o  undergo emergency s u r g e r y .  She a l s o  had 

knowledge t h a t  t h e r e  had been an act  i n  which t h e  d e f e n d a n t  had 

been invo lved  which was r e l a t e d  t o  t h e  u l t i m a t e  i n j u r y .  The 

d i c t a  i n  t h e  F o u r t h  D i s t r i c t  Cour t  of Appeal's o p i n i o n ,  however, 

seems t o  r e q u i r e  t h a t  t h e  p l a i n t i f f  have knowledge t h e  i n j u r y  was 

caused by a n e g l i g e n t  medical p rocedure  b e f o r e  t h e  s t a t u t e  of 

l i m i t a t i o n s  b e g i n s  t o  run. T h i s  was n o t  a requ i rement  set  f o r t h  

i n  Nardone o r  Moore; r a t h e r ,  it h a s  evolved th rough  t h e  d i s t r i c t  

c o u r t s  of a p p e a l s '  i n t e r p r e t a t i o n s  and a p p l i c a t i o n s  of Nardone. 

I n  Boaorff  v. Koch, 1 4  F.L.W. 968 ( F l a .  3d DCA Apri l  

28, 1 9 8 9 ) ,  t h e  c o u r t  r e v e r s e d  a summary judgment on t h e  bas is  of 

t h e  s t a t u t e  of l i m i t a t i o n s  where  p a r e n t s  of a minor c h i l d  were 

aware as e a r l y  as Apr i l ,  1972 of t h e  d r a s t i c  change i n  t h e i r  

c h i l d ' s  c o n d i t i o n  i n c l u d i n g  an i n a b i l i t y  t o  w a l k  o r  t a l k  i n  a 

c h i l d  who p r e v i o u s l y  was be ing  t reated f o r  l e u k e m i a .  A l a w s u i t  

was n o t  f i l e d  u n t i l  December, 1982. C i t i n g  S i tomer ,  t h e  c o u r t  

s t a t ed  t h a t  even i f  t h e  parents knew something was wrong w i t h  

t h e i r  c h i l d  i n  1972, it d i d  n o t  n e c e s s a r i l y  f o l l o w  t h a t  t h e y  knew 

o r  shou ld  have known t h a t  t h e  i n j u r y  was caused by medical 

neg l igence .  The Bogorff  p a r e n t s  contended t h a t  t h e  s t a t u t e  

shou ld  n o t  commence u n t i l  1982 when t h e y  f i r s t  read  a 1977 l e t t e r  
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which was s e n t  by one t r e a t i n g  p h y s i c i a n  t o  t h e  d e f e n d a n t  

t r e a t i n g  p h y s i c i a n .  

The d i s t r i c t  c o u r t  of appea l  r e l i e d  on t h e  e x i s t e n c e  of 

f r a u d u l e n t  concealment  of t h e  n e g l i g e n c e  t o  avo id  t h e  s t a t u t e  

because  t h e  d e f e n d a n t  t r e a t i n g  p h y s i c i a n  i n d i c a t e d  t o  t h e  p a r e n t s  

he d i d  n o t  b e l i e v e  h i s  t r e a t m e n t  had caused t h e  damages. The 

c o u r t  i n d i c a t e d  t h a t  a p l a i n t i f f  w i t h  no medica l  knowledge shou ld  

n o t  be charged w i t h  knowledge of t e c h n i c a l ,  medica l  i n f o r m a t i o n  . 3 

There was no claim i n  Boqorff  t h a t  t h e  p a r e n t s  were 

p reven ted  from o b t a i n i n g  t h e  medica l  r e c o r d s  which would have 

g i v e n  them t h e  knowledge of t h e  a l l e g e d l y  n e g l i g e n t  acts  . The 
4 

T h i r d  D i s t r i c t  Cour t  of Appea l ' s  o p i n i o n  b a s i c a l l y  admi t t ed  t h a t  

t h e  p a r e n t s  knew i n  A p r i l ,  1972 t h a t  t h e r e  was something 

d r a s t i c a l l y  wrong w i t h  t h e i r  c h i l d  b u t  r e l i e d  on t h e  f ac t  t h a t  

t h e y  d i d  n o t  n e c e s s a r i l y  know t h a t  h i s  c o n d i t i o n  was caused by 

medica l  n e g l i g e n c e .  The o p i n i o n  c i t e d  Si tomer  and S c h a f e r  f o r  

3 
I n  Boqor f f ,  t h e  minor c h i l d ' s  f a t h e r  d i s c o v e r e d  a medica l  

j o u r n a l  a r t i c l e  l i n k i n g  t r e a t m e n t  such as h i s  son r e c e i v e d  w i t h  
b r a i n  damage s u c h  as h i s  son exper ienced .  When p r e s e n t e d  w i t h  
t h i s  a r t i c l e ,  t h e  d e f e n d a n t  t r e a t i n g  p h y s i c i a n  a l l e g e d l y  th rew 
t h e  a r t i c l e  i n  t h e  t r a s h  can and s a i d  t h e r e  was no c o n n e c t i o n  
between t h e  t r e a t m e n t  and b r a i n  damage. 
4 

The p a r e n t s  c la imed t h a t  t h e  d e f e n d a n t  t r e a t i n g  p h y s i c i a n  
had t h e  d u t y  t o  d i s c l o s e  t o  them i n f o r m a t i o n  he r e c e i v e d  from 
subsequen t  t r e a t i n g  p h y s i c i a n s  t h a t  t h e r e  might be a c o n n e c t i o n  
between t h e  t r e a t m e n t  and t h e  e v e n t u a l  damage. The r e c o r d  
demons t ra ted  t h a t  t h e  d e f e n d a n t  t r e a t i n g  p h y s i c i a n  main ta ined  an 
a l t e r n a t i v e  medica l  o p i n i o n  and on t h a t  bas is  d i d  n o t  inform t h e  
p a r e n t s  of a p o s s i b l e  connec t ion .  
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s u p p o r t  f o r  t h i s  p o s i t i o n  t h a t  knowledge of t h e  d r a s t i c  change i n  

c o n d i t i o n  o r  i n j u r y  was n o t  s u f f i c i e n t  t o  p u t  t h e  p a r e n t s  on 

n o t i c e  e x i s t e n c e  

of n e g l i g e n c e  were n e c e s s a r y .  According t o  Nardone and i ts  

progeny,  however, t h e  issue is n o t  whether  p l a i n t i f f s  themse lves  

have t h e  medical knowledge t o  r each  t h e  c o n c l u s i o n  t h a t  t h e y  have 

been i n j u r e d  by n e g l i g e n c e ;  r a t h e r ,  t h e  issue is and shou ld  be 

when p l a i n t i f f s  a r e  on n o t i c e  of i n j u r y  s u f f i c i e n t  t o  w a r r a n t  

f u r t h e r  i n q u i r y  from e x p e r t s  whether  t h e y  have a claim. 

of t h e i r  claim and t h a t  e x p e r t  o p i n i o n s  on t h e  

T h i s  c o u r t  i n  Nardone d i d  n o t  hold  t h a t  a p l a i n t i f f  had 

t o  have knowledge of t h e  p h y s i c i a n ' s  n e g l i g e n c e  i n  o r d e r  t o  

t r i g g e r  t h e  s t a t u t e  of l i m i t a t i o n s .  R a t h e r ,  t h e  c o u r t  i n d i c a t e d  

t h a t  t h e  s t a t u t e  began t o  run when t h e  i n j u r y  was known when t h e  

p a r e n t s  were aware of t h e i r  c h i l d ' s  decerebrate s t a t e  and 

i r r e v e r s i b l e  b r a i n  damage. The c o u r t  d i d  n o t  require t h a t  t h e  

p a r e n t s  have s p e c i f i c  knowledge t h a t  t h e  b r a i n  damage r e s u l t e d  

from a p h y s i c i a n  o r  h o s p i t a l ' s  neg l igence .  The Moore c o u r t ,  

r e l y i n g  on Nardone, i n d i c a t e d  t h a t  t h e  Nardone h o l d i n g  was s t i l l  

t h e  law i n  t h i s  s t a t e  on t h e  s t a t u t e  of l i m i t a t i o n s  f o r  medical 

malpractice cases even n i n e  y e a r s  and s e v e r a l  s t a t u t e s  l a t e r .  

The d i s t r i c t  c o u r t s  of a p p e a l  i n  t h i s  c a s e  and o t h e r  

o p i n i o n s  c i t e d  above have miscons t rued  t h e  Nardone h o l d i n g  by 

d e t e r m i n i n g  t h a t  knowledge of an i n j u r y  w i t h o u t  knowledge t h a t  it 
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resul ted  from a n e g l i g e n t  act does  n o t  t r i g g e r  t h e  s t a t u t e  of 

l i m i t a t i o n s .  Con t ra ry  t o  t h e s e  i n t e r p r e t a t i o n s ,  t h e  Nardone 

o p i n i o n  s t a t e s :  [Tlhe  s t a t u t e  of l i m i t a t i o n s  began t o  run when 

t h e  i n j u r y  was known." The Nardone c o u r t  a l s o  s p e c i f i c a l l y  

rejected t h e  argument t h a t  t h e  s t a t u t e  d i d  n o t  commence u n t i l  t h e  

p a r e n t s  were aware of t h e  p h y s i c i a n ' s  n e g l i g e n c e .  Nardone 

r e q u i r e s  d i l i g e n c e  by p l a i n t i f f s  i n  i n v e s t i g a t i n g  t h e i r  r i g h t s :  

t h e  f ac t  t h a t  knowledge of medical  r e c o r d s  is imputed t o  p a t i e n t s  

is  ev idence  t h a t  t h e s e  p o t e n t i a l  p l a i n t i f f s  have t h e  

r e s p o n s i b i l i t y  t o  use  t h e  knowledge a v a i l a b l e  t o  i n v e s t i g a t e  

whether  a claim e x i s t s .  There is no o t h e r  r eason  t o  impute t h i s  

knowledge t o  a p a t i e n t  i f  n o t  t o  r e q u i r e  them t o  exercise due 

d i l i g e n c e  by u s i n g  t h a t  in fo rmat ion .  

A r e c e n t  c o n c u r r i n g  o p i n i o n  i n  Jackson  v. Georqopolous,  

1 4  F.L.W. 2429 ( F l a .  2d DCA, October  20, 1 9 8 9 ) ,  h a s  p o s t u l a t e d  

t h a t  t h e  v a r y i n g  d i s t r i c t  c o u r t s  of a p p e a l  o p i n i o n s  may be 

harmonized by i n t e r p r e t i n g  t h e  language i n  Nardone t o  require 

o n l y  knowledge o r  n o t i c e  of an i n j u r y  and of an i n c i d e n t  

i n v o l v i n g  t h e  d e f e n d a n t  which r e su l t ed  i n  t h a t  i n j u r y .  The T h i r d  

D i s t r i c t  Cour t  of Appeal i n  Jackson  a f f i r m e d  a f i n a l  judgment 

e n t e r e d  on a d i r e c t e d  v e r d i c t  on t h e  bas is  of t h e  s t a t u t e  of 

l i m i t a t i o n s .  The p l a i n t i f f  was h o s p i t a l i z e d  and o p e r a t e d  on 

between December, 1984 and February ,  1985 b u t  t h e  f a m i l y  f a i l ed  

t o  i n v e s t i g a t e  u n t i l  February ,  1986 o r  f i l e  s u i t  u n t i l  August,  
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1987. Where t h e  f a m i l y  was aware of t h e  s u r g e r i e s  and t h e  

d e c e d e n t ' s  s e r i o u s l y  d e t e r i o r a t i n g  c o n d i t i o n  and t h e  h o s p i t a l  

r e c o r d s  were a v a i l a b l e  t o  t h e  f a m i l y ,  t h e  c o u r t  de termined t h a t  

t h e  s t a t u t e  of l i m i t a t i o n s  b a r r e d  t h e  a c t i o n .  The c o u r t  c i ted 

Nardone and i n d i c a t e d  t h a t  t h e  f a m i l y ,  w i t h  due d i l i g e n c e ,  c o u l d  

have i n v e s t i g a t e d  t h e  r e c o r d s  and d e a t h  c e r t i f i c a t e  and d e t e r m i n e  

whether  a cause of a c t i o n  ex i s t ed .  Judge Lehan wro te  a special 

c o n c u r r i n g  o p i n i o n  t o  e x p l a i n  a p p a r e n t  i n c o n s i s t e n c i e s  between 

Nardone and i t s  progeny and t h e  o t h e r  d i s t r i c t  c o u r t  of a p p e a l  

cases which reach  c o n c l u s i o n s  d i f f e r e n t  from Nardone. Judge 

Lehan made an admirab le  a t t e m p t  a t  harmonizing t h e s e  cases. 

The d i s t r i c t  c o u r t s  of a p p e a l ' s  o p i n i o n s  a l s o  can be 

r e c o n c i l e d  w i t h  Nardone by r e c o g n i z i n g  t h a t  i n  each of t h o s e  

cases t h e r e  e x i s t e d  e i ther  some t y p e  of f r a u d u l e n t  concealment  o r  

a c o u r s e  of c o n t i n u i n g  t r e a t m e n t  accompanied by m i s l e a d i n g  

a s s e r t i o n s  t h a t  t h e r e  was no i n j u r y .  Nei ther  of t h e s e  c o n d i t i o n s  

o c c u r r e d  i n  t h e  i n s t a n t  case. 

Although there  may be ways of viewing t h e  d i s t r i c t  

c o u r t s  of a p p e a l ' s  o p i n i o n s  on t h e  s t a t u t e  of l i m i t a t i o n s  so  t h a t  

t h o s e  o p i n i o n s  are  n o t  i n  c o n f l i c t  w i t h  Nardone, it a p p e a r s  t h e  

b e t t e r  approach would be f o r  t h e  d i s t r i c t  c o u r t s  of a p p e a l  t o  

f o l l o w  Nardone and Moore i n  a l l  cases e x c e p t  t h o s e  where 

c o n t i n u i n g  t r e a t m e n t  o r  f r a u d u l e n t  concealment  e x i s t .  T h i s  would 
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a l l o w  t h e  c o u r t s  t o  r ecogn ize  t h a t  Nardone remains t h e  law i n  

F l o r i d a  b u t  t h a t  t h e  f a c t u a l  c i r c u m s t a n c e s  of some cases i n d i c a t e  

t h a t  e i ther  c o n t i n u i n g  t r e a t m e n t  o r  concealment  of t h e  i n j u r y  

removes t h e  case from t h e  s t r i c t u r e s  of Nardone. There i s  no 

need t o  r e s t r i c t  Nardone 's  ho ld ing  by a l l o w i n g  p o t e n t i a l  

p l a i n t i f f s  t h e  l a t i t u d e  t o  claim ignorance  of t h e i r  cause of 

a c t i o n  u n t i l  t h e y  r e c e i v e  an e x p e r t  o p i n i o n  on t h e  e x i s t e n c e  of 

n e g l i g e n c e .  

I n  t h e  i n s t a n t  case, t h e  F o u r t h  D i s t r i c t  Cour t  of 

Appeal acknowledged t h a t  t h e  c o m p l i c a t i o n s  of s u r g e r y  were 

obv ious  t o  a l l  and t h a t  t h e  b l i n d n e s s  was diagnosed by December 

31, 1979. The c o u r t  a l s o  acknowledged t h a t  t h e  c o n t e n t s  of 

medical r e c o r d s  m u s t  be imputed t o  r e sponden t s ,  t h a t  there was an  

independent  medical a d v i s o r  a v a i l a b l e  th roughou t  t h e  h o s p i t a l i z a -  

t i o n  and t h a t  t h e  e x p e r t  op in ion  as f i n a l l y  submi t t ed  was l i m i t e d  

t o  t h e  f a c t s  a v a i l a b l e  th rough  t h e  medical r ecords .  D e s p i t e  t h e  

r e c o g n i t i o n  of f a c t o r s  which,  u n d e r  Nardone would s u p p o r t  a 

summary judgment,  t h e  c o u r t  c i ted Moore as r e q u i r i n g  knowledge of 

t h e  i n j u r y  and t h a t  t h e  i n j u r y  came from n e g l i g e n c e  b e f o r e  t h e  

s t a t u t e  of l i m i t a t i o n s  is t r i g g e r e d .  

The o n l y  genu ine  issue of m a t e r i a l  f a c t  t h e  c o u r t  was 

able t o  f i n d  t o  j u s t i f y  r e v e r s a l  i n  t h i s  case was a s t a t e m e n t  

r e g a r d i n g  t h e  cause of t h e  fungus  i n f e c t i o n  which responden t  

i n d i c a t e d  came from tubes  d i s l o d g i n g  d u r i n g  t h e  p o s t o p e r a t i v e  
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recovery period. What the court failed to take into account, 

however, was that this information also was available through the 

hospital records which MRS. SHAPIRO had in her possession before 

her husband was even discharged from the hospital. Additionally, 

MRS. SHAPIRO testified that the physicians had told her the 

infection in the postoperative period is what led to the 

blindness (R 365-67). She thus was aware that the infection came 

from the extensive use of antibiotics postoperatively to fight 

other infections her husband was suffering. 

The allegations in the complaint were that the 

infection arose directly from the treatment decisions not to use 

antibiotics preoperatively to prevent a postoperative infection 

(R 50-53). MRS. SHAPIRO was aware of the result of the use of 

tubes in her husband and that the use of those tubes may have led 

to the infection which led to the blindness. All of this 

information was available to her and in fact known by her during 

her husband's hospitalization. She had all of the facts 

necessary to supply to an expert who could have given a 

definitive opinion whether negligence existed; all of the same 

information, in fact, had been supplied to Dr. Gutman for his 

review as early as September, 1979. MRS. SHAPIRO's delay in 

obtaining an expert opinion is not sufficient to extend the 

statute of limitations. This is particularly true in this case 
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where she admit ted  having obtained t h e  h o s p i t a l  records  regarding 

her  husband be fo re  h i s  d i s cha rge  i n  February,  1980. 

The i n s t a n t  ca se  d i d  no t  involve concealment o r  

con t inu ing  t r ea tmen t  j u s t i f y i n g  a d e v i a t i o n  from Nardone's 

holding.  These f a c t u a l  circumstances a r e  s i m i l a r  t o  t hose  which 

occurred i n  Nardone and Nardone's reasoning should have guided 

t h e  Fourth  D i s t r i c t  Court  of Appeal t o  t h e  conclusion t h a t  

respondents had f a i l e d  t o  f i l e  t h e i r  a c t i o n  t imely.  

P e t i t i o n e r s  a l s o  moved f o r  a rehear ing  en banc on t h e  

b a s i s  t h a t  t h e  Fourth  D i s t r i c t  Court of Appeal 's  opinion 

c o n f l i c t e d  w i t h  i ts own ea r l i e r  dec i s ions .  I n  Humber v. Ross, 

509 So.2d 356 (Fla .  4 t h  DCA 1987) ,  t h e  F o u r t h  D i s t r i c t  Court of 

Appeal recognized t h a t  p l a i n t i f f s  are charged w i t h  c o n s t r u c t i v e  

knowledge of t h e  c o n t e n t s  of a v a i l a b l e  medical records .  

Add i t i ona l ly ,  t h e  c o u r t  a l s o  noted t h a t  Nardone indicates  t h e  

l i m i t a t i o n s  per iod  should commence when p l a i n t i f f s  have knowledge 

of t h e  d ra s t i c  change i n  a phys i ca l  cond i t i on  r e g a r d l e s s  of 

whe the r  t hey  know of t h e  causal connect ion wi th  t h e  de fendan t ' s  

acts  o r  f a i l u r e  t o  act.  

Respondents i n  t h i s  case c l e a r l y  had s u c h  knowledge of 

t h e  d r a s t i c  change i n  phys i ca l  cond i t i on  when MR. SHAPIRO began 

t o  l o s e  h i s  eyes igh t  a f t e r  a colon opera t ion .  Desp i te  t h i s  

knowledge, respondents f a i l e d  t o  f i l e  s u i t  u n t i l  more t han  two 

y e a r s  had passed. The lower c o u r t  ci ted Moore f o r  a requirement 
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t h a t  r e sponden t s  needed knowledge t h a t  t h e i r  p h y s i c a l  i n j u r y  

r e s u l t e d  from a n e g l i g e n t  act  b e f o r e  t h e  s t a t u t e  would be  

t r i g g e r e d .  The lower c o u r t ' s  o p i n i o n  t h e r e f o r e  c o n f l i c t s  n o t  

o n l y  w i t h  Nardone b u t  w i t h  i t s  own o p i n i o n  i n  Humber. 

F u r t h e r ,  i n  Frankowitz  v. P r o b s t ,  489 So.2d 5 1  ( F l a .  

4 t h  DCA 1 9 8 6 ) ,  t h e  F o u r t h  D i s t r i c t  Cour t  of Appeal r e v e r s e d  t h e  

d e n i a l  of a motion f o r  d i r e c t e d  v e r d i c t  on t h e  s t a t u t e  of 

l i m i t a t i o n s  where t h e  means of d i s c o v e r i n g  t h e  p h y s i c i a n ' s  

involvement  was r e a d i l y  a v a i l a b l e  th rough  examina t ion  of t h e  

medica l  r e c o r d s  and any d e l a y  i n  examining t h e  r e c o r d s ,  a c c o r d i n g  

t o  Nardone, c o u l d  n o t  pos tpone t h e  s t a t u t e ' s  running.  I n  t h e  

case a t  b a r ,  n o t  o n l y  is t h e r e  a lack of ev idence  t h a t  medica l  

r e c o r d s  were concea led ,  MRS. SHAPIRO h e r s e l f  t e s t i f i e d  t h a t  s h e  

had o b t a i n e d  t h e  medica l  r e c o r d s  b e f o r e  h e r  husband was 

d i s c h a r g e d  from t h e  h o s p i t a l  and t h a t  D r .  Gutman had reviewed t h e  

medica l  r e c o r d s  w h i l e  h e r  husband was s t i l l  h o s p i t a l i z e d  ( R  282; 

3 5 2 ) .  

The s t a t u t e  of l i m i t a t i o n s  a p p l i c a b l e  i n  Nardone was 

§95.11(4)  , F l a .  S t a t .  (1969) .  The Nardone c o u r t  noted  t h a t  t h e  

s t a t u t e  had been amended i n  1971 and a g a i n  i n  1974 a l t h o u g h  t h o s e  

amendments were n o t  deemed t o  be  material t o  t h e  op in ion .  The 

1971 amendment which became e f f e c t i v e  i n  1972 provided a two y e a r  

s t a t u t e  of l i m i t a t i o n s  f o r  causes of a c t i o n ,  which acc rued  when 
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the plaintiff discovered or through the use of reasonable care 

should have discovered the injury. 

The 1974 amendment provided that the period of 

limitations shall run from the time the cause of action is 

discovered or should have been discovered with the exercise of 

due diligence. In May, 1975, the statute was amended again to 

provide that an action for medical malpractice shall be commenced 

within two years from the time the incident giving rise to the 

action occurred or within two years from the time the incident is 

discovered or should have been discovered with the exercise of 

due diligence. The use of the word "incident" remains the same 

to this date. The requirement of reasonable care appeared within 

the statute by the 1971 amendment but was changed to due 

diligence by the amendment effective January 1, 1975. The due 

diligence requirement remains the same to the present date. 

In the instant case, the applicable statute is 

§95.11(4)(b), Fla. Stat. (1979). The 1971 version of the statute 

required discovery of the injury, §95.11(4), F l a .  Stat. (1971), 

while the 1974 amendment effective January 1, 1975 required 

discovery of the cause of action. This language was further 

amended in May of 1975 to require discovery of the incident 

giving rise to the action. The analysis in Nardone regarding 

discovery of a cause of action is particularly appropriate to the 

later legislative modifications to the statute of limitations. 
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The Nardone opinion established the need for diligence in 

investigating a potential invasion of legal rights. 

Unawareness of facts or law, alone, does not 
justify suspending the operation of the 
statute. ... The party seeking protection 
under this doctrine [tolling the statute of 
limitations] must have exercised reasonable 
care and diligence in seeking to learn the 
facts which would disclose fraud. Nardone, 
333 So.2d at 35, citinq Morqan v. Koch, 419 
F.2d 993 (7th Cir. 1969). 

Once a plaintiff is on notice of the possible invasion of legal 

rights, the duty to investigate arises.. This is not only 

statutory law in the statute of limitations but the law as set 

forth in Nardone. Application of the diligence requirement in 

the statute and the reasoning in Nardone requires reversal of the 

Fourth District Court of Appeal's opinion in this case and 

reinstatement of the trial court's final summary judgment. 

11. ASSUMING THE FOURTH DISTRICT COURT OF 
APPEAL'S INTERPRETATION OF MOORE v. 

FILE THEIR CLAIM WITHIN TWO YEARS OF 
WHEN THEY WERE ON NOTICE OF THE 
ALLEGEDLY NEGLIGENT ACT. 

MORRIS IS CORRECT, RESPONDENTS FAILED TO 

Accepting the Fourth District Court of Appeal's legal 

analysis in its opinion, the respondents still failed to file 

their medical malpractice case on a timely basis. Even if this 

court determines that the district courts are appropriately 

interpreting Nardone and Moore, the court should still reverse 

the Fourth District Court of Appeal and order reinstatement of 
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the trial court's final summary judgment. 

The court in this case reversed the summary judgment on 

the basis that there was a question regarding when the SHAPIROS 

should have had knowledge of the cause of the complications, 

citing Moore. The court answered this question in its own 

opinion by noting MRS. SHAPIRO's testimony that she was told the 

cause of her husband's condition was tubes dislodging from his 

stomach during the postoperative period. Even according to the 

district court, however, MRS. SHAPIRO therefore had knowledge of 

an incident or a negligent act during the hospitalization which 

was sufficient to put her on notice that there was a cause of 

action for medical malpractice. 

MRS. SHAPIRO acknowledged that the physicians had told 

her the infection led to the blindness. The Fourth District's 

interpretation of her testimony, that she allegedly believed the 

infection originated with the dislodged tubes, leads to only one 

conclusion, that is, that MRS. SHAPIRO was aware early in the 

hospitalization of these postoperative complications and that 

these postoperative complications led to her husband's blindness. 

In her complaint, MRS. SHAPIRO alleged that the infection arose 

directly from DR. BARRON's treatment decision not to use 

preoperative antibiotics to prevent a postoperative or operative 

infection (R 50-53; 110-14). Regarding the testimony about the 
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t u b e s  and t h e i r  d i s l o d g i n g ,  t h e r e  is  no o t h e r  r e a s o n a b l e  

i n f e r e n c e  t h a n  t h a t  MRS. SHAPIRO knew an i n c i d e n t  had o c c u r r e d ,  

knew c o m p l i c a t i o n s  e x i s t e d  and was on n o t i c e  of p o t e n t i a l  

n e g l i g e n c e  and i t s  r e s u l t ,  b l i n d n e s s .  

A d d i t i o n a l l y ,  t h e  F o u r t h  D i s t r i c t  Cour t  of Appeal 

r ecogn ized  t h a t  t h e  knowledge of t h e  c o n t e n t s  of medica l  r e c o r d s  

m u s t  be imputed t o  t h e  p l a i n t i f f s  p u r s u a n t  t o  Frankowitz  v. 

P r o b s t ,  489 So.2d 51 ( F l a .  4 t h  DCA 1986) .  Accept ing  t h a t  

premise ,  MR. SHAPIRO's medica l  r e c o r d s  r e f l e c t e d  a l l  treatment 

beg inn ing  i n  August and th rough  h i s  d i s c h a r g e  i n  February ,  1980. 

MRS. SHAPIRO t e s t i f i e d  t h a t  s h e  r e q u e s t e d  and o b t a i n e d  t h o s e  

medica l  r e c o r d s  b e f o r e  h e r  husband ' s  d i s c h a r g e  ( R  352; 368) .  

MRS. SHAPIRO had t h e  means of o b t a i n i n g  t h e  knowledge r e g a r d i n g  

t h e  i n c i d e n t s  d u r i n g  h e r  husband 's  h o s p i t a l i z a t i o n .  Indeed,  t h e  

f ac tua l  s i t u a t i o n  is even more compel l ing  t h a n  t h a t  i n  Nardone 

because  MRS. SHAPIRO had p h y s i c a l  cus tody  of t h e  h o s p i t a l  r e c o r d s  

w i t h i n  a month a f t e r  h e r  husband 's  b l i n d n e s s  was diagnosed.  

Assuming t h e  s t a t u t e  of l i m i t a t i o n s  was t r i g g e r e d  only 

upon t h e  l a s t  mention of t h e  b l i n d n e s s  and i t s  cause i n  t h e  

h o s p i t a l  r e c o r d s ,  on December 31, 1979, MRS. SHAPIRO had two 

y e a r s  w i t h i n  which t o  i n v e s t i g a t e  and f i l e  h e r  claim. She a l s o  

had t h e  advantage  of a p h y s i c i a n  r e l a t i ve ,  D r .  Gutman, who was 

f a m i l i a r  w i t h  t h e  h o s p i t a l i z a t i o n  and w i l l i n g  t o  o b t a i n  e x p e r t  

review f o r  h e r .  Dr. Gutman i n  f a c t  n o t  o n l y  took c r e d i t  f o r  
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hav ing  made t r e a t m e n t  d e c i s i o n s  which saved  MR. SHAPIRO's l i f e  

b u t  f o r  o b t a i n i n g  t h e  e x p e r t  who e v e n t u a l l y  t e s t i f i e d  ( R  283-85; 

289-90). T h i s  case d o e s  n o t  i n v o l v e  t h e  f r a u d u l e n t  concea lment  

of med ica l  r e c o r d s  or f a c t s  crucia l  t o  d e t e r m i n i n g  whether  a 

cause of a c t i o n  e x i s t s .  T h e r e  are no c l a i m s  of c o n t i n u i n g  

t r e a t m e n t  or f a l s e  a s s u r a n c e s  t o  r e s p o n d e n t s  encourag ing  them t o  

i g n o r e  a p o t e n t i a l  claim. DR. BARRON's t r e a t m e n t  ended on 

October  7 ,  1979 (SR 2 3 ) .  The a l l e g e d  n e g l i g e n c e  took place on or  

a b o u t  August  1 7 ,  1979. The c o m p l i c a t i o n s  which c o n s t i t u t e  t h e  

damage b e g i n  almost immedia te ly  w i t h  t h e  development  of a 

l o c a l i z e d  p e r i t o n i t i s  by August 28 ,  1979 (SR 2 0 ) .  A t  t h e  v e r y  

l a t e s t ,  t h e  damages were complete by December 31, 1979. 

T h i s  c o u r t  c o u l d  d e t e r m i n e  t h a t  t h e  s t a t u t e  of 

l i m i t a t i o n s  was t r i g g e r e d  when MRS. SHAPIRO c a l l e d  f o r  o u t s i d e  

h e l p  from a p h y s i c i a n  r e l a t i v e  who reviewed t h e  c h a r t  i n  

September,  1979 ( R  2 8 2 ) ,  when MR. SHAPIRO began l o s i n g  h i s  

e y e s i g h t  i n  Oc tobe r ,  1979,  when t h e  c o n s u l t a n t s  r eco rded  i n  t h e  

med ica l  r e c o r d s  t h a t  t h e  c a n d i d a  i n f e c t i o n  had r eached  t h e  e y e s  

on November 14, 1979 o r ,  a t  t h e  l a t e s t ,  when t h e  b l i n d n e s s  was 

a g a i n  n o t e d  i n  t h e  r e c o r d s  t o  have come from t h e  c a n d i d a  

i n f e c t i o n  on December 31,  1979 (AP 1-5; R 363-67). Even assuming 

t h e  F o u r t h  D i s t r i c t  Cour t  of  Appeal's a n a l y s i s  is c o r r e c t  and a 

p l a i n t i f f  must have knowledge of a p h y s i c a l  i n j u r y  and t h a t  t h e  
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p h y s i c a l  i n j u r y  was caused by n e g l i g e n c e  t o  t r i g g e r  t h e  s t a t u t e  

of l i m i t a t i o n s ,  MR. and MRS. SHAPIRO c l e a r l y  had ac tual  knowledge 

and c o n s t r u c t i v e  knowledge by v i r t u e  of t h e  h o s p i t a l  r e c o r d s  i n  

t h i s  case s u f f i c i e n t  t o  s t a r t  t h e  s t a t u t e  of l i m i t a t i o n s  running 

a t  t h e  v e r y  l a t e s t  by December 31, 1979. T h e i r  compla in t  i n  

J a n u a r y  29, 1982, w a s  n o t  f i l e d  t i m e l y  and t h e  summary judgment 

shou ld  have been a f f i rmed .  Thus, even under t h e  F o u r t h  D i s t r i c t  

Cour t  of Appea l ' s  r e l a x a t i o n  of Nardone 's  r e q u i r e m e n t s ,  t h e  t r i a l  

c o u r t  shou ld  have been a f f i r m e d .  
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CONCLUSION 

T h i s  c o u r t  d e f i n e d  t h e  law r e g a r d i n g  t h e  s t a t u t e  of 

l i m i t a t i o n s  i n  medical m a l p r a c t i c e  cases i n  Nardone v. Reynolds 

and reaffirmed it as r e c e n t l y  as  Moore v. Morris .  The F o u r t h  

D i s t r i c t  Cour t  of Appeal f a i l e d  t o  f o l l o w  Nardone 's  g u i d e l i n e s  

and t h i s  c o u r t  shou ld  r e v e r s e  and o r d e r  r e i n s t a t e m e n t  of t h e  

f i n a l  summary judgment. I n  t h e  a l t e r n a t i v e ,  a c c e p t i n g  t h e  F o u r t h  

D i s t r i c t  Cour t  of Appea l ' s  l e g a l  a n a l y s i s ,  under  t h e  f a c t s  of 

t h i s  case t h e  summary judgment a l s o  should  have been a f f i rmed .  
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