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STATEMENT OF THE CASE AND FACTS 

Petitioners, JAMES BARRON, M.D. and JAMES BARRON, M.D., 

P.A. (hereinafter collectively referred to as "petitioner") seek 

to have reviewed a decision of the District Court of Appeal, 

Fourth District, dated and filed February 15, 1989 (A 6). Timely 

motions for rehearing, rehearing en banc and certification were 

denied on March 31, 1989. 

This is a medical malpractice case in which respondent 

sought damages for alleged failure to use antibiotics preopera- 

tively on decedent, LEE SHAPIRO. LEE and JOSEPHINE SHAPIRO, 

husband and wife, commenced this action for damages and after LEE 

SHAPIRO's death amended the complaint to establish JOSEPHINE 

SHAPIRO as personal representative of LEE SHAPIRO's estate. 

Petitioner filed a motion for summary judgment on the issue of 

the statute of limitations. The motion was heard on the first 

day of trial, the court granted the motion and entered final 

summary judgment (A 1). Respondent appealed and the Fourth 

District Court of Appeal reversed the summary judgment. 

Petitioner operated on LEE SHAPIRO on August 17, 1979 

to remove potentially malignant polyps in the colon. In prepara- 

tion for this surgery, petitioner chose not to use antibiotic 

coverage. Shortly following surgery, MR. SHAPIRO began to suffer 

from infections which eventually led to blindness (A 2). Prior 

to and throughout MR. SHAPIRO's hospitalization, MRS. SHAPIRO was 
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c o n s u l t i n g  w i t h  a r e l a t i v e  who was a l s o  a p h y s i c i a n ,  D r .  E m i l  

Gutman. D r .  Gutman t r a v e l e d  from Ohio t o  F l o r i d a  d u r i n g  t h e  

h o s p i t a l i z a t i o n ,  i n  September,  1979, t o  review t h e  medical 

r e c o r d s  and c o n s u l t  w i t h  MRS. SHAPIRO ( A  2- 3). 

MR. S H A P I R O ' s  b l i n d n e s s  was a p p a r e n t  as e a r l y  as 

October ,  1979, c o n s u l t a t i o n s  were o r d e r e d  i n  e a r l y  November, 

1979, and t h e  b l i n d n e s s  was diagnosed by December 31, 1979. MRS. 

SHAPIRO was aware t h a t  t h e  b l i n d n e s s  came from i n f e c t i o n s  h e r  

husband s u f f e r e d  p o s t o p e r a t i v e l y  (A  4 ) .  

A f t e r  MR. S H A P I R O ' s  d i s c h a r g e  from t h e  h o s p i t a l  on 

February  4 ,  1980, t h e  SHAPIROS r e c e i v e d  an expert p h y s i c i a n ' s  

o p i n i o n  t h a t  w i t h i n  r e a s o n a b l e  medical c e r t a i n t y  it was s t a n d a r d  

p rocedure  t o  u s e  a n t i b i o t i c s  p r e o p e r a t i v e l y  i n  August,  1979, and 

t h a t  DR. BARRON's  f a i l u r e  t o  u s e  t h e s e  a n t i b i o t i c s  d i r e c t l y  l e d  

t o  t h e  b l i n d n e s s .  P l a i n t i f f s  f a i l ed  t o  f i l e  t h e i r  claim f o r  

medical m a l p r a c t i c e  u n t i l  J a n u a r y  29, 1982 ( A  4 ) .  

SUMMARY OF ARGUMENT 

The F o u r t h  D i s t r i c t  Cour t  of Appea l ' s  o p i n i o n  i n  t h i s  

case c o n f l i c t s  w i t h  t h i s  c o u r t ' s  o p i n i o n s  i n  Nardone v. Reynolds, 

333 So.2d 25 ( F l a .  1 9 7 6 ) ,  and Moore v. Mor r i s ,  475 So.2d 666 

( F l a .  1 9 8 5 ) ,  and e f f e c t i v e l y  d e p r i v e s  medical m a l p r a c t i c e  

d e f e n d a n t s  of t h e  b e n e f i t  of t h e  s t a t u t e  of l i m i t a t i o n s .  Based 

on t h e  o p i n i o n  i n  t h i s  case, any p l a i n t i f f  can avo id  t h e  

s t a t u t e ' s  bar by c l a i m i n g  a lack of e x p e r t  o p i n i o n  despite t h e  
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c o n s t r u c t i v e  knowledge of negl igence through t h e  a v a i l a b i l i t y  of 

medical records .  T h i s  holding c o n f l i c t s  w i t h  Nardone's 

reasonable  d i l i g e n c e  requirements  and gu idance  from t h i s  c o u r t  is  

necessary  t o  r e so lve  t h e  c o n f l i c t .  

ARGUMENT 

THE D E C I S I O N  I N  THE INSTANT CASE DIRECTLY AND 
EXPRESSLY CONFLICTS W I T H  D E C I S I O N S  FROM THIS 
COURT W H I C H  ESTABLISH THAT THE STATUTE OF 
LIMITATIONS ON A CLAIM FOR MEDICAL MALPRAC- 
T I C E  COMMENCES EITHER WHEN A PLAINTIFF HAS 
NOTICE OF A NEGLIGENT ACT G I V I N G  R I S E  TO A 
CAUSE OF ACTION OR WHEN A PLAINTIFF HAS 
NOTICE OF PHYSICAL I N J U R Y  WHICH IS  THE 
CONSEQUENCE OF THE NEGLIGENT ACT 

The Fourth D i s t r i c t  Court of Appeal 's  d e c i s i o n  i n  t h i s  

case  e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  Nardone v. Reynolds, 

333 So.2d 25 ( F l a .  1976) ,  and Moore v. Morris ,  475 So.2d 666 

(Fla .  1985) ,  which e s t ab l i sh  t h a t  t h e  s t a t u t e  of l i m i t a t i o n s  on a 

claim f o r  medical ma lp rac t i ce  beg ins  t o  run when a p o t e n t i a l  

c la imant  knew or  should have known of t h e  i n j u r y  o r  damages. I n  

Nardone, t h i s  c o u r t  addressed ce r t i f i ed  q u e s t i o n s  from t h e  Uni t ed  

States D i s t r i c t  Court f o r  t h e  Southern Dis t r ic t  of F l o r i d a  

regarding when t h e  s t a t u t e  of l i m i t a t i o n s  beg ins  t o  run i n  a 

medical  ma lp rac t i ce  case. Answering t h e  ques t ions ,  t h e  c o u r t  

examined ea r l i e r  decisions holding t h a t  t h e  s t a t u t e  commences 

e i ther  when t h e  p l a i n t i f f  has n o t i c e  of t h e  neg l igen t  act g iv ing  

r i s e  t o  t h e  cause of t h e  a c t i o n  01: when t h e  p l a i n t i f f  has n o t i c e  

of t h e  phys i ca l  i n j u r y  which is t h e  r e s u l t  of t h e  n e g l i g e n t  act. 
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Where t h e  c o n d i t i o n  is obvious  and known, as it was i n  Nardone, 

t h e  c o u r t  de termined t h a t  t h e  cause of a c t i o n  acc rued  and t h e  

s t a t u t e  of l i m i t a t i o n s  began t o  run b o t h  as t o  t h e  i n j u r e d ,  

incompetent  minor i n  h i s  own r i g h t  and as t o  t h e  m i n o r ' s  p a r e n t s  

as p a r e n t s  and l e g a l  g u a r d i a n s .  

The p a r e n t s  i n  Nardone were aware of t h e  s e v e r i t y  of 

t h e i r  s o n ' s  i n j u r y  as of t h e  t i m e  t h e  c h i l d  was d i s c h a r g e d  from 

t h e  h o s p i t a l  b u t  t h e y  f a i l e d  t o  f i l e  t h e i r  l a w s u i t  u n t i l  f i v e  

years l a t e r .  T h i s  c o u r t  acknowledged t h a t  t h e  p a r e n t s  were aware 

of t h e i r  c h i l d ' s  c o n d i t i o n  and,  based on t h i s  knowledge, were on 

n o t i c e  of t h e  p o s s i b l e  i n v a s i o n  of t h e i r  legal  r i g h t s  th rough  t h e  

e x e r c i s e  of r e a s o n a b l e  d i l i g e n c e .  The Nardone o p i n i o n  t h u s  

establishes t h e  r e a s o n a b l e  d i l i g e n c e  requi rement  of p o t e n t i a l  

p l a i n t i f f s  w i t h  t h e  o p p o r t u n i t y  t o  d i s c o v e r  an i n j u r y  or i t s  

cause .  T h i s  c o u r t  went f u r t h e r  and h e l d  t h a t  t h e  c o n t e n t s  of t h e  

medical r e c o r d s  which a r e  a v a i l a b l e  t o  t h e  p o t e n t i a l  p l a i n t i f f  

shou ld  be imputed t o  t h e  p l a i n t i f f  o r ,  as  i n  Nardone, h i s  l e g a l  

r e p r e s e n t a t i v e .  "The means of knowledge are t h e  same as  

knowledge i t s e l f . "  Nardone, 333 So.2d a t  34. 

I n  i t s  o p i n i o n  i n  t h e  i n s t a n t  case, t h e  F o u r t h  D i s t r i c t  

Cour t  of Appeal r ecogn ized  t h a t  t h e  r e s p o n d e n t ' s  s u r g i c a l  

c o m p l i c a t i o n s  were obvious  t o  a l l .  The c o u r t  a l s o  c i ted i ts  own 

e a r l i e r  o p i n i o n ,  Frankowitz  v. P r o p s t ,  489 So.2d 51 ( F l a .  4 t h  DCA 

19861,  f o r  t h e  Nardone maxim t h a t  t h e  c o n t e n t s  of medical c h a r t s  
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and r e c o r d s  m u s t  be imputed t o  t h e  p l a i n t i f f s .  Indeed,  i n  

Shap i ro ,  t h e  r e s p o n d e n t s  had t h e  r e c o r d s  reviewed b e f o r e  

d i s c h a r g e  and there was no c o n t r o v e r s y  t h a t  such r e c o r d s  were 

a v a i l a b l e  a t  a l l  times. 

I n  Nardone, t h e  p a r e n t s  knew upon t h e i r  c h i l d ' s  

d i s c h a r g e  t h a t  he was t o t a l l y  b l i n d  and beyond hope of r ecovery  

b u t  t h e y  were n o t  t o l d  of t h e  p o s s i b l e  causes of t h e i r  s o n ' s  

c o n d i t i o n .  Although t h e  h o s p i t a l  r e c o r d s  were a v a i l a b l e  a t  a l l  

times, t h e  p a r e n t s  f a i l e d  t o  request t h e  c h a r t  o t h e r  t h a n  f o r  use 

by a r e h a b i l i t a t i o n  c e n t e r  f o u r  y e a r s  l a t e r .  The Uni ted  States 

D i s t r i c t  Cour t  h e l d  e v i d e n t i a r y  h e a r i n g s  and concluded t h a t  t h e  

case d i d  n o t  i n v o l v e  f r a u d u l e n t  concealment  of t h e  c h i l d ' s  

c o n d i t i o n  and t h a t  t h e  p l a i n t i f f s  sough t  t o  u s e  i n f o r m a t i o n  t h a t  

had been a v a i l a b l e  t o  them a t  a l l  times th rough  t h e  exercise of 

due  d i l i g e n c e .  I n  r e sponse  t o  t h e  p l a i n t i f f s '  s p e c i f i c  r e q u e s t  

t h a t  t h e  c o u r t  r u l e  t h e  s t a t u t e  of l i m i t a t i o n s  d i d  n o t  b e g i n  t o  

run u n t i l  t h e y  became aware of t h e  d e f e n d a n t s '  n e g l i g e n c e ,  t h e  

c o u r t  de termined t h a t  it was bound by C i t y  of M i a m i  v. Brooks, 70 

So.2d 306 ( F l a .  1 9 5 4 ) ,  which h e l d  t h a t  t h e  s t a t u t e  began t o  run 

when t h e  i n j u r y  was known. 

More r e c e n t l y ,  i n  Moore v. Mor r i s ,  475 So.2d 666 ( F l a .  

19851, t h i s  c o u r t  r e p e a t e d  i t s  ho ld ing  i n  Nardone t h a t  t h e  

s t a t u t e  of l i m i t a t i o n s  b e g i n s  t o  run e i t h e r  when t h e  p l a i n t i f f  

has n o t i c e  of t h e  n e g l i g e n t  act  o r  n o t i c e  of a p h y s i c a l  i n j u r y  
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which is a consequence of t h e  n e g l i g e n t  act.  I n  Moore, t h e  

p a r e n t s  sued f o r  n e g l i g e n c e  d u r i n g  t h e  c a e s a r e a n  s e c t i o n  b i r t h  of 

t h e i r  c h i l d .  Examining t h e  f ac t s  su r round ing  t h e  b i r t h ,  t h i s  

c o u r t  de termined t h a t  t h o s e  fac ts  were c o n s i s t e n t  w i t h  n a t u r a l  

causes l e a d i n g  t o  t h e  damages. A d d i t i o n a l l y ,  t h e  p a r e n t s  were 

a f f i r m a t i v e l y  mislead as t o  t h e i r  c h i l d ' s  c o n d i t i o n  th roughou t  

t h e  e n t i r e  p e r i o d  of t h e  s t a t u t e  of l i m i t a t i o n s .  The c o u r t  no ted  

t h a t  t h e  n e u r o l o g i c a l  p h y s i c i a n s  cou ld  n o t  s c i e n t i f i c a l l y  

d i a g n o s e  any b r a i n  damage u n t i l  t h e  c h i l d  reached t h e  age of 

t h r e e .  Based on t h i s  t e s t i m o n y ,  t h e  c o u r t  no ted  t h a t  t h e  p a r e n t  

d i d  n o t  know o r  s u s p e c t  i n j u r y  o r  neg l igence .  Based on these 

d i s t i n g u i s h i n g  fac ts ,  t h i s  c o u r t  quashed t h e  D i s t r i c t  Cour t  of 

Appea l ' s  a f f i r m a n c e  of a f i n a l  summary judgment on t h e  bas i s  of 

t h e  s t a t u t e  of l i m i t a t i o n s .  Despite t h i s  h o l d i n g ,  however, t h i s  

c o u r t  affirmed t h e  v i a b i l i t y  of t h e  Nardone op in ion .  

I n  t h e  i n s t a n t  case, t h e  F o u r t h  D i s t r i c t  Cour t  of 

Appeal h a s  quo ted  Moore v. Mor r i s ,  b u t  h a s  t a k e n  s t a t e m e n t s  from 

t h e  o p i n i o n  o u t  of c o n t e x t  t h u s  c r e a t i n g  c o n f l i c t  w i t h  b o t h  Moore 

and Nardone. Moore does  n o t  e s t a b l i s h  any h i g h e r  s t a n d a r d  t h a n  

Nardone and does  n o t  r e q u i r e  t h a t  a p l a i n t i f f  be aware of  an 

i n j u r y  and be t o l d  t h a t  t h e  i n j u r y  was caused by n e g l i g e n c e  

b e f o r e  t h e  s t a t u t e  of l i m i t a t i o n s  b e g i n s  t o  run. The Moore c o u r t  

found ev idence  i n  t h e  r e c o r d  t h a t  t h e  p l a i n t i f f s  were n o t  on 

n o t i c e  of e i t h e r  t h e  n e g l i g e n t  act  o r  t h e  i n j u r y  a t  t h e  time of 
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t h e  i n f a n t ' s  b i r t h .  By c o n t r a s t ,  i n  t h e  i n s t a n t  case, t h e r e  is 

no q u e s t i o n  t h a t  p l a i n t i f f s  were on n o t i c e  of t h e  i n j u r y  i t s e l f  

and on c o n s t r u c t i v e  n o t i c e  of i t s  cause. Thus, i f  any 

d i f f e r e n c e s  e x i s t  a t  a l l  between Nardone and Moore, t h e y  are  

a t t r i b u t a b l e  t o  t h e  fac tua l  s i t u a t i o n  p r e s e n t e d  i n  Moore. T h i s  

c o u r t  d i d  n o t  r ecede  from o r  d i s t i n g u i s h  Nardone i n  any f a s h i o n  

i n  t h e  Moore o p i n i o n ;  r a t h e r ,  t h e  c o u r t  rel ied on t h e  Nardone 

h o l d i n g  i n  r e a c h i n g  its d e c i s i o n  i n  Moore. 

I n  t h e  i n s t a n t  case, w h i l e  paying l i p  s e r v i c e  t o  t h e  

l anguage  c o n t a i n e d  i n  t h e  Nardone o p i n i o n ,  t h e  F o u r t h  D i s t r i c t  

Cour t  of Appeal f a i l e d  t o  c i t e  t h e  o p i n i o n  which remains a long  

w i t h  Moore v. Morr is  t h i s  c o u r t ' s  l a t e s t  pronouncement on t h e  

a p p l i c a t i o n  of t h e  s t a t u t e  of l i m i t a t i o n s  i n  medical m a l p r a c t i c e  

cases. F u r t h e r ,  t h e  a p p e l l a t e  c o u r t  " recogn ized"  t h a t  many of 

t h e  f a c t o r s  r e q u i r e d  i n  Nardone such as knowledge of medical 

r e c o r d s  c o n t e n t s  and medical a d v i c e  e x i s t  i n  t h i s  case y e t  

r e v e r s e d  t h e  lower c o u r t ' s  d e c i s i o n .  

The i s s u e  of t h e  s t a t u t e  of l i m i t a t i o n s '  commencement 

is a c o n t r o v e r s i a l  one i n  t h e  medical m a l p r a c t i c e  area and 

promises  t o  c o n t i n u e  t o  as such. T h i s  c o u r t  has  n o t  r endered  a 

d e f i n i t i v e  o p i n i o n  s i n c e  t h e  Nardone o p i n i o n  i n  1976. D i s t r i c t  

c o u r t s  of appea l  th roughou t  t h e  s t a t e  have examined and re- 

examined Nardone b u t  have a p p l i e d  i t s  h o l d i n g  i n c o n s i s t e n t l y .  

Frankowitz v. P r o p s t ,  489 So.2d 5 1  ( F l a .  4 t h  DCA 1986) ;  Humber v. 

7 
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Ross, 509 So.2d 356 (Fla. 4th DCA 1987). The appellate courts 

need guidance from this court as to this issue. In this case, 

the respondents clearly had knowledge of the injury, access to 

the medical records, advice of a family physician throughout the 

course of a six-month hospitalization and the means to determine 

the cause of the injury. All of the factors of importance in the 

Nardone opinion are present in this case and yet the Fourth 

District Court of Appeal ignored Nardone and reversed the summary 

judgment. 
CONCLUSION 

The Fourth District Court of Appeal's opinion in this 

case is in express and direct conflict with this court's opinion 

in Nardone and Moore and should be quashed. Petitioner requests 

this court to exercise its discretionary jurisdiction by quashing 

the decision and reinstating the lower court's order. 

Respectfully submitted, 

METZGER, SONNEBORN & RUTTER, P.A. 
Attorneys for Petitioners 
Suite 300, Barristers Building 
1615 Forum Place 
Post Office Box 024486 
West Palm Beach, Florida 33402-4486 
(407) 684-2000 n 

NANCY P. MAXWELL 
Florida Bar No 
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ESQUIRE,  2700 N.E. 1 4 t h  S t r ee t  C a u s e w a y ,  Pompano B e a c h ,  F l o r i d a  

33062, by mail, t h i s  /d' day of May, 1989. 

METZGER, SONNEBORN & RUTTER, P.A. 
A t t o r n e y s  f o r  P e t i t i o n e r s  
S u i t e  300 ,  B a r r i s t e r s  B u i l d i n g  
1615 Forum Place 
Post  O f f i c e  B o x  0 2 4 4 8 6  
West Palm B e a c h ,  F lo r ida  3 3 4 0 2- 4 4 8 6  
( 4 0 7 )  6 8 4 - 2 0 0 0  - A? A 
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