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STATEMENT OF FACT 

T h i s  case w a s  o r i g i n a l l y  b r o u g h t  f o r  d i s s o l u t i o n  of marriage b e t -  

ween J e f f r e y  S k i n n e r  and L i s a  S k i n n e r .  Dur ing  t h e  c o u r s e  o f  t h e  liti- 

g a t i o n ,  c e r t a i n  O r d e r s  f o r  payment  o f  a l i m o n y ,  c h i l d  s u p p o r t ,  

e x p e n s e s ,  e t c .  were e n t e r e d .  Among s u c h  p e n d e n t e  l i t e  ma t t e r s  w a s  a n  

O r d e r  f o r  payment o f  a C h i r o p r a c t i c  b i l l  t o  a D r .  J e f f r e y  Frach tman 

f o r  medical  s e r v i c e s  r e n d e r e d  t o  Wife .  Husband, J E F F R E Y  S K I N N E R ,  w a s  

o r d e r e d  t o  m a k e  payment  t h e r e o f  w i t h i n  a s p e c i f i e d  t i m e .  When he  

f a i l e d  t o  d o  so,  Wife r e sponded  on  December 3 0 ,  1987 ,  w i t h  a Motion 

f o r  Contempt s e e k i n g  t o  e n f o r c e  t h e  p r i o r  O r d e r  o f  t h e  C o u r t  f o r  

payment o f  t h e  b i l l .  

T h e r e a f t e r  by s i g n a t u r e s  d a t e d  December 3 0 ,  1987  ( f o r  t h e  W i f e )  

and  F e b r u a r y  1, 1988  ( f o r  t h e  Husband)  t h e  p a r t i e s  e n t e r e d  i n t o  a 

P r o p e r t y  S e t t l e m e n t  Agreement .  Such Agreement  d i d  n o t  p r o v i d e  

e x p r e s s l y  f o r  t h e  medical  b i l l  t o  D r .  F r ach tman ,  b u t  d i d  c o n t a i n  ( i n  

P a r a g r a p h  X) : 

"Except  a s  o t h e r w i s e  p r o v i d e d  i n  t h i s  P r o p e r t y  
S e t t l e m e n t  Agreement ,  e a c h  p a r t y  h e r e t o  f o r e v e r  
r e n o u n c e s  and r e l i n q u i s h e s  a l l  claims o r  demands 
o f  w h a t e v e r  k i n d ,  u p  t o  t h e  d a t e  o f  t h i s  Agreement . . . "  

T h e r e a f t e r  on F e b r u a r y  7 ,  1988 ,  a n  u n c o n t e s t e d  f i n a l  h e a r i n g  w a s  

h e l d  f o r  F i n a l  Judgment  of D i s s o l u t i o n  o f  M a r r i a g e .  A t  t h a t  t i m e ,  
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Wife o f f e r e d  t h e  Agreement  be tween  t h e  p a r t i e s  i n t o  e v i d e n c e .  The 

C o u r t  d u l y  e n t e r e d  a n  O r d e r  d i s s o l v i n g  t h e  m a r r i a g e ,  i n c o r p o r a t i n g  by 

r e f e r e n c e  t h e  P r o p e r t y  S e t t l e m e n t  Agreement .  N o  a c t i o n  w a s  r e q u e s t e d ,  

o r  t a k e n  by t h e  C o u r t  on t h e  t h e n  s t i l l  p e n d i n g  Mot ion  f o r  Contempt ,  

n o r  w a s  any  i s s u e  r a i s e d  o f  t h e  s t i l l  o u t s t a n d i n g  O r d e r  t h a t  t h e  

Husband p a y  D r .  F r a c h t m a n ' s  b i l l .  

A f t e r  t h e  F i n a l  Judgment  on March 3 1 ,  1988 ,  Wife  f i l e d  a Motion t o  

h o l d  h e r  f o r m e r  husband i n  con tempt  f o r  f a i l u r e  t o  pay  D r .  F r a c h t m a n ' s  

b i l l  i n  a c c o r d a n c e  w i t h  t h e  O r d e r s  e n t e r e d  d u r i n g  t h e  c o u r s e  o f  t h e  

l i t i g a t i o n .  Such Motion w a s  d e n i e d  by J u d g e  H i n c k l e y  o n  A p r i l  2 7 ,  

1988 ,  for l a c k  o f  j u r i s d i c t i o n .  

Motion f o r  R e h e a r i n g  was f i l e d  upon s u c h  d e c i s i o n ,  and  d e n i e d .  

Wife t h e n  f i l e d  "Motion f o r  R e l i e f  f rom Judgment"  p r o p o r t i n g  t o  

invoke  t h e  d o c t r i n e  o f  e x c u s a b l e  e r ro r  p u r s u a n t  t o  R u l e  o f  C i v i l  

P r o c e d u r e  1 .540 ,  i n  which  s h e  a l l e g e s  i n  P a r a g r a p h  4 :  

"The f o r m e r  Wife  would a s s e r t ,  p u r s u a n t  t o  Rule  
1.540 ( b )  ( 1 1 ,  i n a d v e r t e n c e ,  s u r p r i s e ,  o r  e x c u s a b l e  
n e g l e c t  i n  t h a t ,  had Wife  known t h a t  t h e  C o u r t  would 
have  u p h e l d  a g e n e r a l  release c l a u s e  t o  be  i n t e r p r e t e d  
a s  w a i v i n g  h e r  r i g h t  t o  t h e  mon ie s  p r e v i o u s l y  C o u r t  
o r d e r e d ,  t h e  Wife  would n e v e r  had a g r e e d  t o  a l low t h e  
a c t i o n  t o  p r o c e e d  t o  f i n a l  h e a r i n g . "  

On November 1 4 ,  1988 ,  J u d g e  H i n c k l e y  e n t e r e d  a n  O r d e r  g r a n t i n g  

W i f e ' s  Mot ion and o r d e r i n g  t h e  Husband t o  p a y  $1 ,535 .00  t o  D r .  - 
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Frachtman within 20 days. 

The Petitioner sought review of this Order by Petition for 

Certiorari to the Fourth District Court of Appeal. 

In that Petition, the error raised was the action of the Court in 

granting the Motion of the Wife for "Relief from Judgment." The addi- 

tional Order of Judge Hinckley to pay the doctor bill within 20 days 

was indeed the end product of what Petitioner believes to be judicial 

error, but the fundamental issue raised by the Petition, and all argu- 

ment thereon, is whether the Trial Court had jurisdiction to grant the 

Motion accepting every allegation thereof as true. 

In considering the Petition for Certiorari, the Fourth District 

held that since the Order of Judge Hinckley gave "immediate monetary 

relief in a domestic relations matter", review must be by direct 

appeal, and the Petition for Certiorari was dismissed as having failed 

to properly invoke the jurisdiction of the District Court to review 

the Order in question. 

In such ruling, however, the District Court certified to this 

Court as a question of great public importance this question: 

DOES A DISTRICT COURT OF APPEAL HAVE 
JURISDICTION TO CONSIDER A PETITION FOR 
CERTIORARI FILED THEREIN TO REVIEW A NON- 
FINAL ORDER WHICH IS REVIEWABLE BY APPEAL BUT 
WHERE NO NOTICE OF APPEAL WAS FILED IN THE 
TRIAL COURT? 
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ARGUMENT 

The q u e s t i o n  c e r t i f i e d  by t h e  F o u r t h  D i s t r i c t  is  w h e t h e r  o r  n o t  

t h e  g e n e r a l  a p p e l l a t e  j u r i s d i c t i o n  g i v e s  t h a t  C o u r t  by t h e  

C o n s t i t u t i o n  and t h e  A p p e l l a t e  R u l e s  power t o  r e v i e w  a n  O r d e r  

d e s i g n a t e d  a s  "Non-Final"  p u r s u a n t  t o  A p p e l l a t e  R u l e  9.130 c a n  be 

invoked  o n l y  by Notice o f  Appeal f i l e d  i n  t h e  C i r c u i t  C o u r t .  

I n  c o n s i d e r i n g  t h a t  q u e s t i o n ,  i t  w a s  t h e  v iew o f  t h e  F o u r t h  

D i s t r i c t  t h a t  t h e  O r d e r  o f  t h e  C i r c u i t  C o u r t  w a s  one  c o v e r e d  by 

A p p e l l a t e  Rule  9.130 b e c a u s e  i t  was a o r d e r  g r a n t i n g  a " . . . . r i g h t  t o  

immedia te  mone ta ry  r e l i e f . .  . i n  a d o m e s t i c  r e l a t i o n  ma t t e r . "  The 

P e t i t i o n e r  h e r e  b e l i e v e s  t h a t  t h a t  i s s u e  is p r o b a b l y  more a p p r o p r i a t e  

t o  S e c t i o n  ( 5 )  o f  R u l e  9 .130 t h a n  S e c t i o n  ( 3 ) ,  b u t  e i t h e r  way t h e  

i s s u e  p r e s e n t e d  is e s s e n t i a l l y  t h e  same. 

I t  w a s  t h e  v i ew  o f  t h e  P e t i t i o n e r  a t  t h e  t i m e  t h a t  a p o s t  judgment  

o r d e r  i n  t h e  n a t u r e  of  t h e  one  g r a n t e d  by J u d g e  H i n c k l e y  was, by i ts  

n a t u r e  and c o n t e n t ,  f i n a l .  J u d g e  H i n c k l e y  d i d  n o t  s e t  a s i d e  t h e  pre- 

v i o u s  F i n a l  Judgment  and  r e o p e n  t h e  case ,  he m e r e l y  m o d i f i e d  i t  t o  

i n c l u d e  a n  o b l i g a t i o n  t h a t  had t h e r e t o f o r e  been  p e n d e n t e  l i t e .  

The i s s u e  which t h e  P e t i t i o n e r  s o u g h t  t o  ra i se  by c e r t i o r a r i  was 

J u d g e  H i n c k l e y ' s  j u r i s d i c t i o n  and  a u t h o r i t y  t o  t a k e  t h a t  a c t i o n  w i t h  

t h a t  f i n a l i t y .  A s  a p o s t  judgment  o r d e r ,  i t  a p p e a r e d  t o  t h e  
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Petitioner an appropriate matter for review by certiorari. Petitioner 

gave no thought to the possibility that it was a "right to immediate 

monetary relief in a domestic relations matter" because of the context 

of the problem was post judgment, but upon review it is clear that 

9.130 would also cover the question raised by the Order issued under 

Florida Rule of Civil Procedure 1.50. 

In candor with the Court, therefore, this situation leaves us with 

the single question presented by the Fourth District. The District 

Courts of Appeal have long held the power to treat a Notice of Appeal 

as a Petition for Certiorari. See Fennel vs. Trailways, 1964, Fla. 3d 

Dist, 160 So.2d 858: Mac Papers, Inc. vs. Coin Machine Acceptance 

Corp., 1969, Fla. 3d Dist., 210 So.2d 463; Radio Communications Corp. 

VS. Oki Electronics of America, Inc., 1973, Fla. 4th Dist., 277 So.2d 

289; Stein vs. Bayfront Medical Center, Inc., 1973, Fla. 2nd Dist., 

287 So.2d 401. 

It is true that there is a statutory authority, FS 59.45, which 

provides that if an appeal is improvidently taken, and the remedy 

sought would have been more properly certiorari, the opportunity of 

review should not be dismissed, and Notice of Appeal and Record is to 

be regarded and acted upon as a Petition for Certiorari. This 

Statutory authority for jurisdiction, however, is directed expressly 
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to the Supreme Court, and while it has basis as historical reference 

for such action by District Courts, it is doubtful that such Statute 

has any real relevance to the fundamental grant of Appellate 

Jurisdiction since the general revision of the court system of Florida 

pursuant to Article V of the Florida Constitution. 

The point probably is better made that we have never questioned 

that a Notice of Appeal, filed with the Clerk of the Trial Court, 

failed to properly invoke jurisdiction for review as a Petition for 

Certiorari (which would have been appropriately filed with the Clerk 

of the Appellate Court). As pointed out by Judge Amstead in his 

dissent here, the issue that is presented is where the papers are 

filed requesting review. This Petition for Certiorari filed with the 

Clerk of the District Court of Appeal clearly fulfilled all of the 

substantive requirements of Appellate Rule 9.130. It gave notice that 

review of sought, stated the facts of the case and the issue and argu- 

ment thereon. A Notice of Appeal filed with the Clerk of the Trial 

Tribunal would, as pointed out by Judge Amsted, simply have been for- 

warded to the District Court of Appeal as a matter of routine. 

The question of jurisdiction of a court should not be left to rest 

on where a document is filed. When it is filed, what it says, and 

what it may do to orderly administration are legitimate jurisdictional 
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"* i s s u e s .  J u r i s d i c t i o n  c a n  be g i v e n  t o  C e r t i o r a r i  f rom a wrongly  f i l e d  

Notice o f  Appea l ,  s u r e l y  a s  a n  i s s u e  of j u r i s d i c t i o n ,  t h e  oppos i te  

c i r c u m s t a n c e  s h o u l d  be t r e a t e d  t h e  same way. 

SUMMARY OF ARGUMENT ON APPELLANT 'S  B R I E F  

The i s s u e  p r e s e n t e d  by t h e  c e r t i f i e d  q u e s t i o n  is w h e t h e r  t h e  

D i s t r i c t  C o u r t  o f  Appea l  h a s  j u r i s i d i c t i o n  t o  c o n s i d e r  a P e t i t i o n  f o r  

Ce r t i o r a r i  t o  r e v i e w  a n  O r d e r  s u b j e c t  t o  a p p e a l  p u r s u a n t  t o  F lo r ida  

A p p e l l a t e  Rule  9 .130 a s  a n  a p p e a l  i f  n o  Notice o f  Appea l  w a s  f i l e d  i n  

t h e  T r i a l  C o u r t .  

I t  is t h e  p o s i t i o n  o f  t h e  A p p e l l a n t  t h a t  t h e  D i s t r i c t  C o u r t s  o f  

Appeal  have  l o n g  e x e r c i s e d  j u r i s d i c t i o n  i n  t h e  r e v e r s e  c i r c u m s t a n c e s ,  

i . e . ,  t o  c o n s i d e r  a Notice o f  Appea l  a s  a P e t i t i o n  f o r  C e r t i o r a r i  

where  n e c e s s a r y  t o  e x e r c i s e  A p p e l l a t e  j u r i s d i c t i o n .  N o  s u b s t a t i v e  

r e a s o n  e x i s t s  f rom t h e  f i l i n g  of  a p i e c e  o f  p a p e r  w i t h  t h e  C l e r k  o f  

t h e  C i r c u i t  C o u r t ,  which i s  a u t o m a t i c a l l y  f o r w a r d e d  t o  t h e  D i s t r i c t  

C o u r t  o f  A p p e a l ,  t o  e s t a b l i s h  a b a r r i e r  t o  j u r i s d i c t i o n  f o r  f i l i n g  o f  

a P e t i t i o n  f o r  C e r t i o r a r i  i n  t h e  D i s t r i c t  C o u r t  o f  Appea l .  

R e s p e c t f u l l y  s u b m i t t e d ,  

DAVIS & BASS 

By : 
MICHAEL K .  D A m S  
A t t o r n e y  f o r  A p p e l l a n t  
6045 S.W. 4 5 t h  S t r ee t  
Dav ie ,  F l o r i d a  3331 J'" 
( 3 0 5 )  584-1650 

B a r  N o .  018396 
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CERTIFICATION 
I HEREBY CERTIFY t h a t  a copy  of t h e  f o r e g o i n g  A p p e l l a n t ' s  Main 

B r i e f  w a s  m a i l e d  t o  M s .  Caryn  S. G r a i n e r ,  P.A., A t t o r n e y  f o r  Appel lee ,  
601 S o u t h  Ocean D r i v e ,  Hol lywood,  F l o r i d a  33019 ,  t h i s  2 7 t h  d a y  o f  
J u l y ,  1989 .  

D A V I S  & BASS 

By : 
MIRkAEL K .  DAVIS 

S.W. 4 5 t h  ' S t r e e t  
F l o r i d a  33314 

( 3 0 5 )  584-1650 

Bar N o .  018396 

8 



A P P E N D I X  



I N  THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT JANUARY TERM 1 9 8 9  

Case N o .  8 8- 3 3 3 7  

I N  RE: THE MARRIAGE OF: 1 
1 

JEFFREY SKINNER, 1 
1 

P e t i t i o n e r ,  1 
1 

v s .  1 
1 

LISA SKINNER, 1 
1 

Respondent  . 1 

O p i n i o n  f i l e d  A p r i l  1 2 ,  1989  

Appeal o f  a n o n- f i n a l  o r d e r  from 
t h e  C i r c u i t  C o u r t  f o r  Broward 
County:  Ha r ry  G .  H i n c k l e y ,  J r . ,  
J u d g e .  

Michae l  K .  D a v i s  o f  D a v i s  & B a s s ,  
Davie ,  f o r  a p p e l l a n t  

N o  a p p e a r a n c e  f o r  a p p e l l e e  

PER CURIAM. 

T h i s  cause came h e r e  a s  a p e t i t i o n  f o r  w r i t  o f  c e r t i o r a r i ,  b u t  by 

o r d e r  w e  d e s i g n a t e d  i t  a n o n- f i n a l  a p p e a l .  W e  would have  j u r i s d i c t i o n  

t o  r e v i e w  t h e  o r d e r  i n  q u e s t i o n  a s  a n  a p p e a l  f rom a n o n- f i n a l  o r d e r ,  

b u t  t h e  a p p e l l a n t  f a i l e d  t o  f i l e  a not ice  o f  a p p e a l  i n  t h e  t r i a l  
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c 

c o u r t ,  e l e c t i n g  i n s t e a d  t o  f i l e  a p e t i t i o n  f o r  c e r t i o r a r i  h e r e .  

The o r d e r  w a s  e n t e r e d  a f t e r  t h e  f i n a l  judgment  of d i s s o l u t i o n ,  

o r d e r i n g  t h e  a p p e l l a n t  t o  pay  a m e d i c a l  b i l l .  The o r d e r  a l s o  g r a n t e d  

t h e  w i f e ' s  m o t i o n  f o r  r e l i e f  f rom judgment  b a s e d  on F l o r i d a  Rule  o f  

C i v i l  P r o c e d u r e  1 . 5 4 0 ( b ) .  Thus,  t h e  o r d e r  i s  a p p r o p r i a t e  f o r  i n t e r l o -  

c u t o r y  a p p e a l  p u r s u a n t  t o  F l o r i d a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e  

9 . 1 3 0 ( a )  ( 3 )  ( C )  ( i i i )  and  9 . 1 3 0 ( a )  ( 5 ) .  

W e  c o n c l u d e  t h a t  w e  a re  bound by Lampkin-Asam VS. D i s t r i c t  C o u r t  

of Appea l ,  364 So.2d 469 ( F l a .  1 9 7 8 ) .  W e  d o  n o t  f i n d  t h e  l a t e r  deci-  

s i o n  i n  J o h n s o n  v s .  C i t i z e n s  S t a t e  Bank, 1 4  F.L.W. 2 ( F l a .  J a n .  5 ,  

1 9 8 9 ) ,  t o  compel a c o n t r a r y  d e c i s i o n .  T h e r e f o r e ,  w e  d i s m i s s  t h e  p e t i -  

t i o n  f o r  w r i t  o f  c e r t i o r a r i  which  would have  been  t r e a t e d  a s  a n  

i n t e r l o c u t o r y  a p p e a l ,  b u t  f o r  f a i l u r e  o f  a p p e l l a n t  t o  f i l e  a n o t i c e  o f  

a p p e a l  i n  t h e  t r i a l  c o u r t .  

N e v e r t h e l e s s ,  w e  c e r t i f y  t h e  f o l l o w i n g  q u e s t i o n  t o  t h e  Supreme 

C o u r t  of F l o r i d a  a s  b e i n g  o n e  of g r e a t  p u b l i c  i m p o r t a n c e .  

DOES A D I S T R I C T  COURT OF APPEAL HAVE 
J U R I S D I C T I O N  TO CONSIDER A PETITION FOR 
C E R T I O R A R I  F I L E D  T H E R E I N  TO REVIEW A NON- 
F I N A L  ORDER W H I C H  I S  REVIEWABLE BY APPEAL BUT 
WHERE NO NOTICE OF APPEAL WAS F I L E D  I N  THE 
T R I A L  COURT? 

LETTS and  G L I C K S T E I N ,  JJ . ,  c o n c u r .  
ANSTEAD, J . ,  d i s s e n t s  w i t h  o p i n i o n .  

2 



ANSTEAD, J., dissenting. 

I would hold that ,he imely filing of an application for cer- 

tiorari in this court was sufficent to invoke our appellate jurisdic- 

tion. Pearce vs. Parsons, 414 So.2d 296, n.1 (Fla 2d DCA 1982). It 

makes little sense to me to hold that the filing of a jurisdictional 

pleading directly in this court is insufficient to invoke this court's 

jurisdiction. The rules provide for the filing of the jurisdictional 

document in the trial court chiefly as a means of convenience for the 

parties and the trial court. The notice filed in the trial court is, 

of course, immediately transferred to this Court by the clerk of the 

trial court. 
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