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STATEMENT OF THE CASE AND FACTS 

Respondent ,  J i m m i e  Hat t en ,  accepts t h e  S ta tement  of t h e  

Case and F a c t s  a s  set f o r t h  i n  P e t i t i o n e r ' s  B r i e f .  
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SUMMARY OF THE ARGUMENT 

C o n v i c t i o n s  f o r  b o t h  sale  and p o s s e s s i o n  of o n e  rock of 

c o c a i n e  c a n n o t  b e  s u s t a i n e d  as s u c h  a r e s u l t  v i o l a t e s  d o u b l e  

j e o p a r d y  . N o  matter what  t h e  a n a l y s i s - - l e g i s l a t i v e  i n t e n t ,  

B1 oc k bu rg  er or r u l e  o f  l e n i t y- - t w o  c o n v i c t i o n s  c a n n o t  b e  s u s t a i n e d  . 
I f  t h i s  c o u r t  f i n d s  d o u b l e  j e o p a r d y  unde r  t h e  r u l e  of l e n i t y  

a n a l y s i s  and t h a t  t h i s  r u l e  h a s  b e e n  o v e r r i d d e n  by a new amendment 

e f f e c t i v e  J u l y  1, 1988,  t h e n  i t  c a n n o t  a p p l y  t h e  new amendment t o  

t h e  case & i u d i c e .  Any r e t r o a c t i v e  a p p l i c a t i o n  of t h e  new 

amendment would i n c r e a s e  a d e f e n d a n t ' s  pun i shmen t  and would v i o l a t e  

t h e  post  $act0 c l a u s e .  
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ARGUMENT 

ISSUE I 

WHETHER THE DOUBLE JEOPARDY CLAUSE 
PRECLUDES RESPONDENT'S CONVICTION OF 
SALE AND SIMPLE POSSESSION OF 
COCAINE. 

P e t i t i o n e r  a r g u e s  t h a t  t h i s  c o u r t ' s  o p i n i o n  i n  S ta t e  V .  

S m i t h ,  1 4  F L W  308  (F la .  J u n e  22 ,  1 9 8 9 1 ,  is n o t  c o n t r o l l i n g  b e c a u s e  

t h e  f a c t u a l  s i t u a t i o n s  i n  S m i t h  dea l t  w i t h  sa le  and p o s s e s s i o n  w i t h  

i n t e n t  t o  s e l l  as opposed  t o  t h e  f a c t u a l  s i t u a t i o n  sub i u d i c e  whe re  

w e  are d e a l i n g  w i t h  sa le  and p o s s e s s i o n .  The s l i g h t  f a c t u a l  

d i f f e r e n c e  is a d i s t i n c t i o n  w i t h o u t  a d i f f e r e n c e .  M r .  H a t t e n  

c lear ly  s o l d  what  h e  p o s s e s s e d ,  and t h i s  so l e  ac t  c o n s t i t u t e d  o n e  

crime. I t  d o e s n ' t  matter t h a t  t h e  S t a t e  o n l y  c h a r g e d  M r .  H a t t e n  

w i t h  p o s s e s s i o n  i n s t e a d  of p o s s e s s i o n  w i t h  i n t e n t  t o  s e l l ;  and  

S t a t e  tac t ics  t o  t r y  t o  g e t  a r o u n d  t h e  d e c i s i o n  i n  Gordon V .  S t a t e  1 

528  So.2d 910 ( F l a .  2d DCA 1 9 8 8 ) ,  s h o u l d  b e  r e j e c t e d  by t h i s  c o u r t .  

The Second D i s t r i c t  C o u r t  of Appeal r e j e c t e d  t h i s  same a rgumen t  i n  

Dukes v .  S t a t e  , 528 So.2d 531  ( F l a .  2d DCA 1988)  , where  t h e  c o u r t  

h e l d  t h a t  a d e f e n d a n t  c o u l d  n o t  be c o n v i c t e d  f o r  b o t h  p o s s e s s i o n  

and sa le  b e c a u s e  b o t h  c h a r g e s  stemmed from p o s s e s s i n g  and s e l l i n g  

t h e  same piece of rock c o c a i n e .  The d e c i s i o n  i n  S m i t h  d o e s  n o t  

s a y  on what  ba s i s  i t  found  sa le  and  p o s s e s s i o n  w i t h  i n t e n t  t o  s e l l  

t h e  same crime, b u t  it app roved  t h e  Gordon  d e c i s i o n  and found  t h e  

crimes a t  i s s u e  t h e  same fo r  d o u b l e  j e o p a r d y  p u r p o s e s .  I f  t h i s  

c o u r t  f ound  l e g i s l a t i v e  i n t e n t  t o  o n l y  have  o n e  c o n v i c t i o n  f o r  t h e  
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one act  of s e l l i n g  what one p o s s e s s e d ,  o r  i f  it a p p l i e d  t h e  r u l e  

of l e n i t y  t o  reach t h i s  d e c i s i o n ,  t h e  r e s u l t  is t h e  same--one ac t ,  

one c o n v i c t i o n .  I t  d o e s n ' t  matter i f  t h e  S t a t e  charged mere 

p o s s e s s i o n  o r  p o s s e s s i o n  w i t h  i n t e n t  t o  s e l l  t o  go along w i t h  t h e  

sale.  The end r e s u l t  is  s t i l l  t h e  same--the d e f e n d a n t  s o l d  w h a t  

h e  possessed .  

T h e r e  is ,  of c o u r s e ,  one o t h e r  p o s s i b l e  r e a s o n  f o r  

f i n d i n g  t h e  crimes t h e  same--using a BlockburgeK a n a l y s i s  as was 

done i n  Gordon and f i n d i n g  t h a t  p o s s e s s i o n  i s  a lesser of sale.  

A s  noted  i n  t h e  motion f o r  r e h e a r i n g  f i l e d  by Gordon i n  Fmith ,  t h e  

o p i n i o n  i n  Smith  sets f o r t h  o n l y  a d i s c u s s i o n  of doub le  j eopardy  

as a f f e c t e d  by t h e  J u l y  1, 1988, amendment. T h e r e  is no a n a l y s i s  

of sa le  and p o s s e s s i o n  w i t h  i n t e n t  t o  s e l l  i n  t h e  o p i n i o n  under 

Blockburaer  ; y e t ,  t h e  Second D i s t r i c t  C o u r t  of Appea l ' s  d e c i s i o n  

i n  Gordon f i n d i n g  one ac t ,  one crime was based s o l e l y  on a 

B1 oc k bur  a e r a n a l y s i s .  The Second Di s t r i c t  C o u r t  of Appeal found 

t h a t  p o s s e s s i o n  w i t h  i n t e n t  t o  s e l l  had a l l  of t h e  e l e m e n t s  of sale  

e x c e p t  one--sale .  Although t h e  S t a t e  argues  and t h i s  c o u r t  h a s  

h e l d  i n  t h e  p a s t  t h a t  sa le  and p o s s e s s i o n  each c o n t a i n  s e p a r a t e  

e l ements  as one c a n  s e l l  w i t h o u t  p o s s e s s i o n  [m Sta te  V. Daowh i n  , 
533 So.2d 7 6 1  (Fla .  198811, i t  is Respondent ' s  argument t h a t  w i t h  

t h e  s t a t u t e s  p e r t a i n i n g  t o  p r i n c i p a l s  and c o n s p i r a t o r s ,  such a 

f a c t u a l  s i t u a t i o n  c a n n o t  e x i s t .  T h e  prime example u s u a l l y  se t  

f o r t h  is t h e  b r o k e r ,  b r o k e r s  as p r i n c i p a l s  and c o n s p i r a t o r s  a re  

r e s p o n s i b l e  f o r  t h e  acts  of a l l  t h e  o t h e r  d e a l e r s  i n  a t r a n s a c t i o n .  

T h u s ,  a b roker  i s  as  g u i l t y  of p o s s e s s i o n  as  t h e  p e r s o n  who 

a 
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a c t u a l l y  o b t a i n e d  t h e  d r u g s  m e r e l y  by hav ing  p a r t i c i p a t e d  i n  t h e  

c o n s p i r a c y  t o  buy and s e l l  d r u g s .  T h i s  is s o  e v e n  though  t h e  

b r o k e r  may n e v e r  have  a c t u a l l y  t ouched  t h e  d r u g s  and e v e n  i f  h e  

n e v e r  i n t e n d e d  t o  t o u c h  t h e  d r u g s .  & P r i e s t l v  v .  S t a t e  450 

So.2d 289 ( F l a .  4 t h  DCA 1 9 8 4 ) .  A s  was h e l d  i n  Gordon and n o t  

s p e c i f i c a l l y  r e j e c t e d  i n  S m i t h ,  p o s s e s s i o n  d o e s  c o n t a i n  a l l  of t h e  

e l e m e n t s  of sa le  e x c e p t  one- - sa l e .  Under a s t r i c t  B l o c k b u r a e r  

a n a l y s i s ,  s a l e  and p o s s e s s i o n  

r e s u l t  from t h e  same act;' and 
2 been  t a k e n  o u t  of t h e  Carawa n 

are s t i l l  o n l y  o n e  crime when t h e y  

t h e  r u l e  of l e n i t y- - e v e n  i f  it  h a s  

e q u a t i o n ,  d o e s  n o t  come i n t o  p l a y .  

The S t a t e  a l s o  a r g u e s  t h a t  t h e  new amendment c a n  be 

applied r e t r o a c t i v e l y  and is n o t  a n  p o s t  f a c t o  a p p l i c a t i o n  of 

t h e  law. S m i t h  c l e a r l y  r e j e c t e d  t h i s  a rgument .  The c h a n g e  i n  t h e  

s t a t u t e  t h a t  h a s  a f f e c t e d  t h i s  c o u r t ' s  d e c i s i o n  i n  Carawa n is a 

s u b s t a n t i v e  o n e  t h a t  v a s t l y  i n c r e a s e s  a d e f e n d a n t ' s  pun i shmen t  i n  

t h a t  i t  p r o v i d e s  m u l t i p l e  p u n i s h m e n t s  f o r  one  act  t h a t  would have  

r e s u l t e d  i n  o n l y  one  pun i shmen t  unde r  Carwa n p r i o r  t o  t h e  c h a n g e  

i n  t h e  law. Miller v .  F l o r i d a ,  107  S . C t .  2446 (1987)  I f ,  

i n d e e d ,  t h i s  c o u r t  now f i n d s  p o s s e s s i o n  and sa le  t o  b e  d i f f e r e n t  

'It is t o  be n o t e d  t h a t  t h e  d e c i s i o n  i n  S m i t h  l e f t  many 
q u e s t i o n s  unanswered.  Because  Smi th  d i d  n o t  d i s c u s s  t h e  e l e m e n t s  
of sa le  and p o s s e s s i o n 8  t h e  d o u b l e  j e o p a r d y  i s s u e  h a s  been  l e f t  
undec ided .  T h i s  c o n c l u s i o n  was r e a c h e d  i n  t h e  r e c e n t  case of 
Wheele r  v .  S t a  te, Case  N o .  87-1908 (F la .  1st DCA Aug. 1 6 ,  1989)  [ 1 4  
FLW 19461 ,  where  t h e  F i r s t  D i s t r i c t  C o u r t  of Appeal c e r t i f i e d  
q u e s t i o n s  t o  t h i s  c o u r t  on t h e  i s s u e  of p o s s e s s i o n  b e i n g  a lesser  
of sale.  I t  is a l s o  t o  be n o t e d  t h a t  t h e  S t a t e  i n  i t s  brief  on 
p a g e  8 h a s  m i s r e a d  Gordon. C o n t r a r y  t o  t h e  S t a t e ' s  i n t e r p r e t a t i o n ,  
Gordon found p o s s e s s i o n  t o  b e  a n  e l e m e n t  of sale.  

awan v .  Sta te  , 515 So.2d 1 6 1  (F la .  1 9 8 7 ) .  2 
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c r i m e s  w i t h  d i f f e r e n t  e l e m e n t s  due t o  t h e  J u l y  1 ,  1 9 8 8 ,  amendment, 

then  such a f i n d i n g  cannot  be  a p p l i e d  t o  c r i m e s  committed b e f o r e  

J u l y  1 ,  1 9 8 8 ,  t h a t  would have been  d e c i d e d  under t h e  Carawa n 

a n a l y s i s .  

The d e c i s i o n  i n  Smith ,  supra ,  a p p l i e s  to t h i s  case.  

Thus, one of t h e  c o n v i c t i o n s  must b e  s e t  a s i d e .  
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CONCLUS I O N  

Based on t h e  a b o v e- s t a t e d  f a c t s ,  a r g u m e n t s ,  and 

a u t h o r i t i e s ,  Responden t  a s k s  t h i s  H o n o r a b l e  C o u r t  t o  upho ld  t h e  

o r d e r  of t h e  Second D i s t r i c t  C o u r t  of  Appeal. 
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