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STATEMENT OF THE CASE AND FACTS 

The P e t i t i o n e r  had a f e e  agreement  w i t h  h i s  a t t o r n e y  i n  which 

he  agreed  t o  pay h i s  a t t o r n e y  $100.00 an  hour f o r  l e g a l  services 

rendered ,  r e g a r d l e s s  of t h e  outcome, o r  a 25% con t ingency  fee,  i f  

t h e  outcome was i n  h i s  f a v o r .  (A-2,3). The e x p e r t  t e s t i m o n y  

p r e s e n t e d  by bo th  t h e  P e t i t i o n e r s  and Respondents  showed t h a t  t h e  

$100.00 minimum ra te  t o  which t h e  a t t o r n e y  had agreed  was lower 

t h a n  t h e  r a t e  which would have been r e a s o n a b l e  f o r  an a t t o r n e y  of 

t h e  P e t i t i o n e r s '  a t t o r n e y ' s  e x p e r i e n c e ,  s k i l l  and r e p u t a t i o n .  

T h e r e f o r e ,  bo th  t h e  t r i a l  c o u r t  and t h e  A p p e l l a t e  Cour t  found t h e  

a t t o r n e y ' s  fee agreement was p a r t i a l l y  c o n t i n g e n t .  (A-2-5; 6-8) .  

The t r i a l  c o u r t  de termined t h a t  $150.00 a n  hour was a 

r e a s o n a b l e  hour ly  ra te  and 278 hours  t o  be a r e a s o n a b l e  time t o  

accompl ish  t h e  s e r v i c e s .  The P e t i t i o n e r s  were awarded $83,400.00 

as a t t o r n e y ' s  fees. The t r i a l  judge  computed a l o d e  s t a r  f i g u r e  

of $41,700.00 ($150.00 x 278) and t h e n  a p p l i e d  a c o n t i n g e n t  fee 

r i s k  f a c t o r  of two a f t e r  f i n d i n g  t h e  P e t i t i o n e r s  had a 50-50 

chance of p r e v a i l i n g  a t  t h e  o u t s e t  of t h e  case. The a u t h o r i t y  f o r  

a p p l i c a t i o n  of t h e  enhancement of an  award of a t t o r n e y ' s  fees 

th rough  a p p l i c a t i o n  of a con t ingency  r i s k  f a c t o r  i n  con t ingency  

fee cases i s  F l o r i d a  P a t i e n t s  Compensation Fund vs .  Rowe, 472 So2d 

1145 ( F l a  1 9 8 5 ) .  (A-2-5). 

The Respondents  appea led  t h e  judgment r endered  by t h e  t r i a l  

c o u r t  on t h e  i s s u e  of l i a b i l i t y  and a l s o  appea led  t h e  award of 

a t t o r n e y ' s  fees i n  f a v o r  of t h e  P e t i t i o n e r  i n  t h e  amount of 
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$83,400.00. The F o u r t h  Distr ic t  Court  of Appeal i n  t h i s  case 

a f f i r m e d  on t h e  issue of l i a b i l i t y ,  b u t  r e v e r s e d  as  t o  t h e  amount 

of a t t o r n e y ' s  fees awarded. (A-6-8) . The Four th  D i s t r i c t  Court  

of Appeal,  i n  i t s  d e c i s i o n ,  h e l d  t h a t  a con t ingency  r i s k  f a c t o r  

shou ld  n o t  be a p p l i e d  because  t h e  fee agreement between P e t i t i o n e r  

and h i s  a t t o r n e y  was o n l y  p a r t i a l l y  c o n t i n g e n t .  The F o u r t h  

D i s t r i c t  Court  of Appe a1 s p e c i f i c a l l y  r e j e c t e d  t h e  ho ld ing  of 

F i r s t  S ta te  I n s u r a n c e  Company vs .  Genera l  Electr ic  C r e d i t ,  Auto 

Lease, Inc. ,  518 So2d 927 ( F l a  3 r d  DCA 1 9 8 7 ) ,  which s t a n d s  f o r  t h e  

p r o p o s i t i o n  t h a t  a con t ingency  r i s k  f a c t o r  s h a l l  be a p p l i e d  when 

t h e  fee agreement  between t h e  a t t o r n e y  and t h e  c l i e n t  is p a r t i a l l y  

c o n t i n g e n t .  (A-6-8). 

A Motion f o r  Rehear ing  was f i l e d  by t h e  P e t i t i o n e r  and den ied  

by t h e  Four th  D i s t r i c t  Court  of Appeal on May 11, 1989. 

P e t i t i o n e r ' s  N o t i c e  of Invoke D i s c r e t i o n a r y  J u r i s d i c t i o n  of t h i s  

Court  was t i m e l y  f i l e d .  
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SUMMARY OF THE ARGUMENT 

I n  t h i s  case, t h e  F o u r t h  D i s t r i c t  Court  of Appeal h e l d  t h a t  

t h e  enhancement of an  award of a t t o r n e y ' s  fees th rough  a p p l i c a t i o n  

of a con t ingency  r i s k  f a c t o r  as provided f o r  i n  t h e  case of 

F l o r i d a  P a t i e n t s  Compensation Fund v s .  Rowe, 472 So2d 1145 ( F l a  

1 9 8 5 ) ,  was e r r o r  because t h e  fee agreement between t h e  a t t o r n e y  

and t h e  c l i en t  was p a r t i a l l y  c o n t i n g e n t .  The d e c i s i o n  of t h i s  

Court  cannot  be r e c o n c i l e d  w i t h  t h e  p r e v i o u s  d e c i s i o n s  of t h e  

T h i r d  D i s t r i c t  Cour t  of Appeal i n  t h e  cases of F i r s t  S ta te  

I n s u r a n c e  Company v s .  Genera l  Electr ic  Credi t ,  Auto Lease, Inc . ,  

518 So2d 927 ( F l a  3 r d  DCA 1987) and C h r y s l e r  CorD. v s .  Weins te in ,  

522 So2d 894 ( F l a  3 r d  DCA 1 9 8 8 ) ,  which s t a n d s  f o r  t h e  p r o p o s i t i o n  

t h a t  enhancement of an  award of a t t o r n e y ' s  f e e s  th rough  

a p p l i c a t i o n  of a con t ingency  r i s k  f a c t o r  i s  a p p r o p r i a t e  when t h e  

fee agreement  between t h e  a t t o r n e y  and t h e  c l i e n t  i s  p a r t i a l l y  

c o n t i n g e n t .  
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JURISDICTIONAL STATEMENT 

The F l o r i d a  Supreme Court  h a s  d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  

review a d e c i s i o n  of a d i s t r i c t  c o u r t  of appeal t h a t  e x p r e s s l y  and 

d i r e c t l y  c o n f l i c t s  w i t h  a d e c i s i o n  of a n o t h e r  d i s t r i c t  cour t  of 

a p p e a l  on t h e  same p o i n t  of law. Fla.R0App.P.9.030(a) ( 2 )  ( A )  ( i v )  
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ARGUMENT 

The d e c i s i o n  of t h e  Four th  D i s t r i c t  Cour t  of Appeal i n  
t h i s  case e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  t h e  
d e c i s i o n s  of t h e  T h i r d  D i s t r i c t  Cour t  of Appeal i n  t h e  
case of F i r s t  S t a t e  I n s u r a n c e  Company vs .  General 
E lec t r ic  C r e d i t ,  Auto Lease, Inc . ,  518 So2d 927 ( F l a  3 r d  
DCA 1987) and C h r y s l e r  C o r p o r a t i o n  v s .  Weins te in ,  522 
So2d 894 ( F l a  3 r d  DCA 1 9 8 8 ) .  

The t r i a l  c o u r t  and t h e  Four th  Dis t r ic t  Cour t  of Appeal bo th  

de termined t h a t  t h e  f e e  agreement  between t h e  P e t i t i o n e r s  and 

t h e i r  a t t o r n e y s  was a p a r t i a l  c o n t i n g e n t  fee c o n t r a c t .  The t r i a l  

c o u r t  de termined t h a t  $150.00 a n  hour was a r e a s o n a b l e  h o u r l y  ra te  

and 278 h o u r s  t o  be a r e a s o n a b l e  time t o  accompl ish  t h e  s e r v i c e s .  

The P e t i t i o n e r s  were awarded $83,400.00 as a t t o r n e y ' s  fees. The 

t r i a l  judge  computed a l o d e  s t a r  f i g u r e  of $41,700.00 ($150.00 x 

278 h o u r s )  and t h e n  a p p l i e d  a c o n t i n g e n t  fee r i s k  f a c t o r  of two 

a f t e r  f i n d i n g  t h e  P e t i t i o n e r  had a 50-50 chance of p r e v a i l i n g  a t  

t h e  o u t s e t  of t h e  case. The a u t h o r i t y  f o r  t h e  a p p l i c a t i o n  of t h e  

enhancement of an  award of a t t o r n e y ' s  fees th rough  a p p l i c a t i o n  of 

c o n t i n g e n t  fee r i s k  f a c t o r  i n  con t ingency  fee cases is  F l o r i d a  

P a t i e n t s  Compensation Fund vs .  Rowe, 472 So2d 1145 ( F l a  1 9 8 5 ) .  

The Four th  D i s t r i c t  Cour t  of Appeals  r e v e r s e d  t h e  t r i a l  

c o u r t ' s  d e c i s i o n  because  t h e  F o u r t h  D i s t r i c t  Cour t  of Appeal h e l d  

t h a t  a con t ingency  r i s k  f ac tor  shou ld  n o t  be a p p l i e d  because  t h e  

fee  agreement  between t h e  P e t i t i o n e r s  and h i s  a t t o r n e y s  was o n l y  

p a r t i a l l y  c o n t i n g e n t .  The Four th  Dis t r ic t  Court  of Appeal,  i n  

t h e i r  d e c i s i o n ,  s p e c i f i c a l l y  r e j e c t e d  t h e  h o l d i n g  of t h e  T h i r d  

5 



Dis t r i c t  Cour t  of Appeal i n  t h e  case of F i r s t  S ta te  I n s u r a n c e  

Company vs .  G e n e r a l  Electr ic  Credi t ,  Auto Lease. I n c . r  518 So2d 

927 ( F l a  3 r d  DCA 1987)  which s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  a 

c o n t i n g e n c y  r i s k  fac tor  s h a l l  be applied when t h e  fee agreement  

between t h e  a t t o r n e y  and t h e  c l i e n t  is p a r t i a l l y  c o n t i n g e n t .  

The  T h i r d  D i s t r i c t  Cour t  of Appeal has a l so  he ld  i n  t h e  case 

of C h r y s l e r  C o r p o r a t i o n  vs .  W e i n s t e i n ,  522 So2d 894 ( F l a  3 r d  DCA 

1988) t h a t  a c o n t i n g e n c y  r i s k  f a c t o r  s h a l l  be applied when t h e  fee  

agreement  between t h e  a t t o r n e y  and t h e  c l i e n t  i s  p a r t i a l l y  

c o n t i n g e n t .  

T h e r e f o r e ,  t h e  d e c i s i o n  of t h e  F o u r t h  D i s t r i c t  Cour t  of 

Appeal i n  t h i s  case canno t  be r e c o n c i l e d  w i t h  t h e  p r e v i o u s  

d e c i s i o n s  of t h e  T h i r d  D i s t r i c t  Cour t  of Appeal i n  t h e  case of 

F i r s t  S ta te  I n s u r a n c e  Company vs. Genera l  Electr ic  Cred i t ,  Auto 

Lease, Inc . ,  518 So2d 927 (F la  3rd DCA 1987)  and Chrvsler 

C o r P o r a t i o n  vs .  W e i n s t e i n ,  522 So2d 894 ( F l a  3 r d  DCA 1 9 8 8 ) .  Thus, 

t h e  P e t i t i o n e r s  con tend  t h a t  t h e  d e c i s i o n s  of t h e  D i s t r i c t  Cour t  

e x p r e s s l y  and d i r ec t ly  c o n f l i c t  w i t h  one  a n o t h e r  and t h i s  Cour t  

s h o u l d  take j u r i s d i c t i o n  t o  r e c o n c i l e  t h i s  c o n f l i c t .  
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CONCLUSION 

This Court has discretionary jurisdiction to review the 

decision below, and the Court should exercise that jurisdiction to 

consider the merits of the Petitioners' argument. 
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