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ARGUMENT ON APPEAL 

The Respondents contend t h a t  t h e  P e t i t i o n e r  is not  e n t i t l e d  

t o  a t t o r n e y ' s  f e e s  because Sec t ion  607.147 (5 )  , F l o r i d a  S ta tu tes ,  

does no t  apply,  c i t i n g  t h e  case  of Un i t ed  Par ts ,  Inc.  vs .  T i l l i s ,  

432 So2d 674 ( 5 t h  DCA 1 9 8 3 ) .  

Sec t ion  607.147 (5)  , F l o r i d a  S ta tu tes ,  p rov ides  i f  an a c t i o n  

on behalf  of a co rpo ra t ion  i s  s u c c e s s f u l ,  t h e  Court may award 

P l a i n t i f f  reasonable  expenses,  i nc lud ing  reasonable  a t t o r n e y ' s  

f e e s .  The a c t i o n ,  i n  t h e  p re sen t  case, was a s u i t  by a minor i ty  

s tockholder  a g a i n s t  t h e  ma jo r i t y  s tockho lde r s  f o r  t h e  benef i t  of 

t h e  co rpo ra t ion  which resul ted  i n  recover ing  f o r  t h e  co rpo ra t ion  

monies r i g h t f u l l y  due t h e  corpora t ion .  Therefore ,  t h e  Court was 

c o r r e c t  i n  awarding a t t o r n e y ' s  fees out  of t h e  funds recovered.  

0 The United Par ts ,  Inc.  case is  not  a p p l i c a b l e  because it is  

c l e a r l y  d i s t i n g u i s h a b l e  from t h e  f a c t s  of t h e  p re sen t  case. I n  

United Parts ,  Inc. ,  t h e  ma jo r i t y  s tockho lde r s  voted t o  have t h e  

co rpo ra t ion  repurchase  a p o r t i o n  of t h e i r  sha re s  of s tock  a t  a 

p r o f i t  t o  t h e  ma jo r i t y  s tockholders ,  b u t  excluded t h e  minor i ty  

s tockho lde r s  from s e l l i n g  a p o r t i o n  of t h e i r  shares of s tock  t o  

t h e  corpora t ion .  The minor i ty  s tockho lde r s  f i l e d  a l awsu i t  t o  

r e q u i r e  t h e  co rpo ra t ion  t o  purchase t h e i r  s tock  a t  t h e  same p r o f i t  

margin as t h e  co rpo ra t ion  purchased t h e  sha re s  of s tock  of t h e  

m a j o r i t y  s tockholders .  The minor i ty  s tockho lde r s  were s u c c e s s f u l  

i n  r e q u i r i n g  such a repurchase of t h e i r  s tock .  The minor i ty  

s tockho lde r s  a l s o  a t tempted t o  recover a t t o r n e y ' s  f e e s ,  c i t i n g  

Sec t ion  607.147(5),  F l o r i d a  S ta tu tes .  The Court c o r r e c t l y  he ld  
0 
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t h a t  t h e  o n l y  purpose of t h e  m i n o r i t y  s t o c k h o l d e r s '  l a w s u i t  was t o  

force t h e  c o r p o r a t i o n  t o  p u r c h a s e  t h e i r  s tock and n o t  t o  r e c o v e r  

a n y t h i n g  f o r  t h e  c o r p o r a t i o n  and ,  t h e r e f o r e ,  t h e  Cour t  d i s a l l o w e d  

a t t o r n e y ' s  fees. 

The Responden t s  n e x t  con tend  t h a t  t h e  case of  F l o r i d a  

P a t i e n t s  Compensat ion Fund vs.  Rowe, 472 So2d 1 1 4 5  ( F l a .  19851,  

l i m i t s  t h e  Cour t  awarded fees t o  a n  amount n o t  t o  exceed  t h e  fee 

agreement  between t h e  a t t o r n e y  and h i s  c l i e n t .  T h e r e f o r e ,  t h e  

Responden t s  a r g u e ,  since Pau l  Lane r e c o v e r e d  $151,200.00, t h e  

maximum t h e  a t t o r n e y ' s  fees s h o u l d  be i s  25% of  $151,200.00 or 

$37,800.00. The f a l l a c y  i n  t h i s  argument  is t h a t  t h e  P l a i n t i f f  

was n o t  P a u l  Lane, b u t  P i n e  C r e e k  Development C o r p o r a t i o n  and it 

was P i n e  C r e e k  Development C o r p o r a t i o n  t h a t  r e c o v e r e d  t h e  Judgment 

a g a i n s t  t h e  Responden t s  i n  t h e  amount of $604,800.00. 

(R-1454-1457). Pau l  Lane d i d  not  r e c o v e r  a n y t h i n g  b e c a u s e  t h e  

o n l y  P l a i n t i f f  was P i n e  C r e e k  Development C o r p o r a t i o n .  When t h e  

l a w s u i t  was f i l e d ,  Pau l  Lane and P i n e  C r e e k  Development 

C o r p o r a t i o n  were b o t h  P l a i n t i f f s .  However, t h e  Defendan t s  f i l e d  a 

mot ion  r e q u i r i n g  t h a t  t h e  P l a i n t i f f s  e lect  t o  p roceed  as  a n  

i n d i v i d u a l  claim of P a u l  Lane or as a claim of P i n e  C r e e k  

Development C o r p o r a t i o n .  (R-656). The e l e c t i o n  was made t o  

p r o s e c u t e  t h i s  claim as P i n e  C r e e k  Development C o r p o r a t i o n  as t h e  

o n l y  P l a i n t i f f .  (R-663). T h e r e f o r e ,  t h e  amount awarded as  

a t t o r n e y ' s  fees ($83,400.00)  was s u b s t a n t i a l l y  less t h a n  25% of  

t h e  amount of t h e  r e c o v e r y  and ,  a s  a r e su l t ,  d o e s  n o t  v i o l a t e  t h e  

tenets  of F l o r i d a  P a t i e n t s  Compensat ion Fund v s .  Rowe.  

e 
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POINTS ON CROSS-APPEAL 

POINT I1 

PETITIONER FAILED TO ESTABLISH THE NECESSARY 
ELEMENTS OF A SHAREHOLDER'S DERIVATIVE SUIT AND THE 
TRIAL COURT'S DECISION WAS AGAINST THE WEIGHT OF THE 
EVIDENCE. 

POINT I11 

THE AFFIRMATIVE DEFENSES OF ESTOPPEL AND LACHES WERE 
ESTABLISHED BY THE SUBSTANTIAL WEIGHT OF THE 
EVIDENCE. 
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CROSS-APPEAL ARGUMENT 

The Respondents contend t h a t  t h e  dec i s ion  of t h e  lower c o u r t  

should be reversed  because t h e  P e t i t i o n e r  f a i l e d  t o  e s t a b l i s h  t h e  

necessary  elements of a sha reho lde r ' s  d e r i v a t i v e  s u i t  and there 

was not  evidence t o  suppor t  t h e  t r i a l  c o u r t ' s  d e c i s i o n  t h a t  t h e  

Respondent's had usurped a co rpo ra t e  oppor tun i ty .  The t r i a l  c o u r t  

made d e t a i l e d  f i n d i n g s  of f a c t  t h a t  Pine  C r e e k  was incorpora ted  

f o r  t h e  purpose of purchasing proper ty  i nc lud ing  t h e  Dunwody 

p rope r ty  and t h e  Defendan t s  breached t h e i r  f i d u c i a r y  duty  t o  P i n e  

C r e e k  by purchasing t h e  Dunwody proper ty  f o r  themselves.  The 

Court a l s o  found t h e  evidence f a i l e d  t o  suppor t  Defendants'  

Af f i rmat ive  Defenses. (R-1454-1457). These f i n d i n g s  of f a c t  were 

affirmed by t h e  Fourth D i s t r i c t  Court of Appeal. The f i n d i n g  of 

0 fac t  should be a f f i rmed when there is competent, s u b s t a n t i a l  

evidence t h a t  suppor t  t h e  d e t a i l e d  f i n d i n g s  of t h e  t r i a l  judge.  

Lacroix  vs.  H i s s in s ,  289 So2d 743 ( 4 t h  DCA 1 9 7 4 ) .  

The Respondents contend t h a t  t h i s  was no t  a v a l i d  

s tockho lde r s  d e r i v a t i v e  s u i t ,  t h a t  no co rpo ra t e  oppor tun i ty  was 

usurped, t h a t  Pine  C r e e k  d i d  no t  have t h e  a b i l i t y  t o  u n d e r t a k e  t h e  

oppor tun i ty  and t h a t  t h e  minor i ty  s tockholder ,  P a u l  Lane, f a i l e d  

t o  m a k e  demand upon t h e  co rpo ra t ion  be fo re  i n s t i t u t i n g  t h i s  

l i t i g a t i o n .  The Respondents, i n  making these arguments, fa i led  t o  

t a k e  i n t o  account t h e  fac t  t h a t  t h e  t r i a l  c o u r t  heard t h e  

tes t imony and reso lved  t h e  c o n f l i c t i n g  tes t imony concerning t h e  

i ssue r a i s e d  by t h e  Respondents i n  favor  of t h e  P e t i t i o n e r .  The 
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weight of t h e  evidence and t h e  c r e d i b i l i t y  of w i tnes ses  are  

q u e s t i o n s  t o  be determined by t h e  t r i e r  of t h e  f a c t  and it i s  

improper f o r  t h e  reviewing Court t o  s u b s t i t u t e  i t s  judgment f o r  0 
t h a t  rendered below i n  r e spec t  t o  such matters. Fuote vs .  Maule, 

143 So2d 563 (3rd DCA 1962) .  S ince  t h e  weight t o  be given is 

p rope r ly  determined by t h e  t r i e r  of f a c t ,  it i s  t h e  f u n c t i o n  of 

t h e  t r i e r  of f a c t  t o  r e c o n c i l e  c o n f l i c t i n g  evidence,  and t o  g ive  

credence t o  t h e  evidence t h a t  t h e  t r i e r  of f a c t  deems be l i evab le .  

Vincent vs .  Lawson, 272 So2d 162 ( 4 t h  DCA 1973) .  Therefore ,  t h e  

mere f a c t  t h e r e  i s  c o n f l i c t i n g  evidence w i l l  not  j u s t i f y  r e v e r s a l .  

Adobe B r i c k  and Supply Company vs .  Po r t  Rovale Apartments, Inc. ,  

267 So2d 336 (3rd  DCA 1972) .  

There was evidence presen ted  a t  t r i a l  t o  suppor t  t h e  f i n d i n g s  

of t h e  t r i a l  c o u r t  t h a t  a co rpo ra t e  oppor tun i ty  had been ursurped 

by t h e  Respondents r i g h t f u l l y  belonging t o  P ine  C r e e k .  The 

minor i ty  s tockho lde r ,  Paul Lane, t e s t i f i e d  t h a t  Scha f f e r ,  Head, 

Curr ie  and himself  incorpora ted  P i n e  C r e e k  t o  acqu i r e  and s e l l  t h e  

0 

Dunwody proper ty  (T- 44) .  However, Scha f f e r ,  Head and C u r r i e ,  

wi thout  informing Lane, decided t o  s e i z e  t h e  oppor tun i ty  f o r  

themselves and, thereby ,  depr ive  Pine C r e e k  of t h e  oppor tun i ty  t o  

a c q u i r e  t h e  proper ty .  P a u l  Lane made numerous demands on t h e  

Respondents t o  inform him of t h e i r  a c t i o n s  and t o  permit  t h e  

co rpo ra t ion  t o  purchase t h e  p rope r ty ,  bu t  t h e  Respondents ignored 

him. (T-42-66). 

The Respondents r a i s e d  as an issue t h a t  a s  a p r e- r e q u i s i t e  t o  

f i l i n g  s u i t ,  t h e  minor i ty  s tockho lde r ,  P a u l  Lane, should have 
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demanded of t h e  Respondents t o  i n s t i t u t e  a l a w s u i t  a g a i n s t  

themselves be fo re  h e  was permi t ted  t o  b r ing  an  a c t i o n  on behalf  of 

0 t h e  co rpo ra t ion  a g a i n s t  t h e  Respondents. The t r i a l  c o u r t  

determined t h a t  such a demand was made and t h e r e  was evidence t o  

suppor t  such a f i n d i n g  of fac t .  Add i t i ona l ly ,  t h e  law i s  c l e a r  

t h a t  demand on t h e  c o n t r o l l i n g  s tockholder  of a co rpo ra t ion  t o  

b r i n g  an a c t i o n  a g a i n s t  himself  as a cond i t i on  precedent  t o  a 

s tockholder  d e r i v a t i v e  s u i t  is excusable when demand obviously  

would be unava i l ing .  Conlee Cons t ruc t ion  Company vs.  Cay 

Cons t ruc t ion  Company, 2 2 1  So2d 792 ( 4 t h  DCA 1969) .  

Turning now t o  t h e  d i s c u s s i o n  of whether t h e  f i n d i n g s  of t h e  

t r i a l  cou r t  concerning lack of evidence suppor t  Respondents'  

Af f i rmat ive  Defenses of e s toppe l  and laches were j u s t i f i e d .  The 

elements of e s toppe l  are: (1) A r e p r e s e n t a t i o n  as t o  a material 

f a c t  t h a t  i s  con t r a ry  t o  a l a t t e r  a s s e r t e d  p o s i t i o n ;  ( 2 )  Re l iance  

on t h a t  r e p r e s e n t a t i o n ;  and (3 )  Change i n  p o s i t i o n  detrimental t o  

t h e  p a r t y  c la iming e s toppe l  which was caused by t h e  r e p r e s e n t a t i o n  

and h i s  reliance thereon. S ta te  Department of Revenue vs.  

Anderson, 403 So2d 297 ( F l a .  1981) .  The burden of proof of t h i s  

Aff i rmat ive  Defense is  on t h e  p a r t y  r a i s i n g  t h e  defense .  Housh 

vs.  Menses, 95 So2d 410 (Fla.  1957) ;  Tower vs.  Moskowitz, 262 So2d 

276 (3rd  DCA 1972) .  Moreover, t h e  burden of proof f o r  an 

e q u i t a b l e  defenses  i s  by very clear and p o s i t i v e  evidence rather  

than  merely by t h e  g r e a t e r  weight of t h e  evidence.  Smith vs.  

Branch, 391 So2d 797 (2nd DCA 1980) .  

0 

There was evidence i n  t h e  record t o  suppor t  t h e  t r i a l  c o u r t ' s  
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f i n d i n g  t h a t  t h e  Respondents could not  s u s t a i n  t h e  burden of proof 

f o r  t h e  Aff i rmat ive  Defense of e s toppe l .  The Respondents a rgue  

P i n e  C r e e k  through P a u l  Lane never ob jec t ed  t o  t h e i r  purchasing 

t h e  proper ty  f o r  themselves and they  r e l i e d  on Paul L a n e ' s  silence 

i n  a c q u i r i n g  t h e  p roper ty .  However, t h e r e  is test imony i n  t h e  

record t h a t  Lane d id  o b j e c t  t o  t h e  Respondents purchasing t h e  

proper ty  f o r  themselves and excluding P ine  Creek from making t h e  

purchase.  (T-44-66). Moreover, t h e r e  i s  tes t imony i n  t h e  record  

t h a t  t h e  Respondents d i d  no t  t a k e  L a n e ' s  o b j e c t i o n s  i n t o  

cons ide ra t ion  and d id  no t  r e l y  on anything Lane s a i d  o r  d id  and 

decided t o  purchase t h e  proper ty ,  because they never f e l t  Pine  

C r e e k  had any r i g h t  t o  p a r t i c i p a t e  i n  t h e  purchase of t h e  Dunwody 

proper ty .  (T-236-240; 319-321). There was a l s o  evidence i n  t h e  

record  t h a t  there was no t  de t r imen ta l  r e l i a n c e  by t h e  Respondents 

because of anything Lane d i d  o r  f a i l e d  t o  do regard ing  t h e  

0 

Respondents purchase of t h e  Dunwody proper ty .  (T-3 19-32 1 ; 

236-240; 462 ,  463, 243, 2 4 4 ) .  

Regarding t h e  Aff i rmat ive  Defenses of laches, there  was, 

aga in ,  s u f f i c i e n t  evidence t o  suppor t  t h e  t r i a l  c o u r t ' s  

de te rmina t ion  t h a t  t h e  Respondents f a i l e d  t o  s u s t a i n  t h e i r  burden 

of proof.  The Respondents, i n  t h e i r  B r i e f ,  f a i l e d  t o  p o i n t  t o  

t h a t  p o r t i o n  of t h e  record i n  which any evidence of l a c h e s  is 

presen ted  by t h e  Respondents. Laches occurs  when t h e r e  h a s  been 

such an inexcusab le  de lay  i n  seeking a remedy, t h a t  p r e j u d i c e  

r e su l t s  t o  t h e  p a r t y  r a i s i n g  l aches  as a defense.  Gardner vs.  

Panama Rai l road ,  342 U S  29,  72 S.CP.12, 96 L.ED.31 ( 1 9 6 1 ) .  There  
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was evidence i n  t h e  record  t h a t  P i n e  C r e e k  promptly pu t  t h e  

Respondents on n o t i c e  t h a t  they were usurping a co rpo ra t e  

0 oppor tun i ty .  (T-44-46). Furthermore, Pine  C r e e k  sought a remedy 

a g a i n s t  t h e  Respondents a c t i o n  promptly. (T-242, 243). 

Addi t iona l ly ,  t h e  Respondents f a i l e d  t o  p re sen t  any evidence t h a t  

t hey  were p re jud iced  by t h e  passage of time from t h e  date of t h e  

i n j u r y  t o  P i n e  C r e e k  occurred t o  t h e  date a claim was made a g a i n s t  

t h e  Respondents. 
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CONCLUSION 

The dec i s ion  of t h e  Fourth Dis t r ic t  Court of Appeal which 

reversed  t h e  award of a t t o r n e y ' s  fees should be reversed.  The 

case should be remanded f o r  computation of a t t o r n e y ' s  f e e s  

c o n s i s t e n t  w i t h  t h i s  Cour t ' s  opinion.  The d e c i s i o n  of t h e  Fourth 

Di s t r i c t  Court of Appeal i n  a l l  o t h e r  r e s p e c t s  should be a f f i rmed 

because there  is s u b s t a n t i a l  competent evidence i n  t h e  record t o  

suppor t  t h e  f i n d i n g s  of t h e  t r i a l  cou r t  t h a t  t h e  Respondents 

usurped a co rpo ra t e  oppor tun i ty .  

Respec t fu l ly  Submit ted ,  

Gorman & Zeide l ,  P.A. 
Att/\oorneys f o r  P e t i t i o n e r s  

By : 
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