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mllee, the S t a t e  of Florida, was the prosecution in the tr,al court and 

qpellant, sonny Eby oats, Jr., was the defendant. The parties will bs referred 

to as the State and defendant, respectively. The thirty (30) volm record i n  

the instant 3.850 proceeding w i l l  be referred to  as "P.C. '', the original trial 

record (Case No. 60,489) will be referred to as "T.T", and the one volume 

transcript of the 1984 resentencing will be referred t o  as "RS". (case no. 

65,381). The page citations w i l l  correspond t o  the official clerk's page nLrmber 

for t he  records on appeal in these three cases. All emphasis is supplied unless 

othewise specif id. 

The State accepts t he  defendant's procedural history as accurate. 

The State rejects the defendant's factual s w  as wholly inadequate and 

misleading, and offers the following comprehensive su~nary of the  3.850 testim3ny 

and evidence, beginning with a brief chronology of events, all of which are more 

fully described in the surrpnary of testimony blow. 

Chronoloqical Overview 

In 1975, at the age of 17 (D.O.B. 5/25/57), the defendant was placed on 

In 1976 he was arrested and convicted of burglary and probation for burglary. 
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violating probation, m e i v i n g  a f ive year term of impr isomnt .  After serving 

over thres years of this sentence, t he  defendant was paraled on July 2nd, 1979. 

(P.C. 5008). Sixmonths later, an member 19,  1979, the  defendant shot the clerk 

of an ABC l iquor s tore  (hereafter referred to  as the AEE robbery) i n  the  head 

during a robbery of that establishment, with the  victim remaining i n  a coma since 

that date. The following night, kcember 20th, 1979, the  defendant shot i n  the 

head and kil led the  female cashier of a convenience s tore  i n  Martel, Florida, 

(hereaf ter  referred t o  as the  Martel robhsry/murder case) during a mbkry of 

t h a t  establishmat. The defendant had a different accmplice i n  each trim, as 

described below. 

On Decemkr 24th, 1979, the  defendant was arrested for the ABC crime, H e  

had been involved i n  a high speed chase the  day &fore. The chase mcurred when 

the  defendant and his accomplice i n  the Martel case were spotted driving slowly 

back and for th  in f m n t  of a convenience store. At this time he confessed t o  

shooting t he  ABC c le rk  on the 19th, but was not questioned about the Martel case, 

which occuITed i n  a different jurisdiction. After confessing the  defendant 

repea tdy  t o l d  D e t .  Furgeson that if his m t h e r  heard about his arrest through 

the  media she m u l d  have a heart attack, and D2t. F'urgeson agreed to  4 the  

defendant's request for a visit to his mother's hame. The defendant used t h i s  

v i s i t  t o  effectuate his f i r s t  escape f m  c u s t d y ,  via the  back dmr. The 

defendant was recaptured three days later. The next day, December 28th, 1979, 

t h e  defendant gave a taped confession t o  both the ABC and Martel cases. 

@ 

S w t h  during the  t m  w e k  perid following his recapture, the  defendant 

wrote a letter t o  his sister Vernigta Gant, directing him to  give the  letter t o  

the  defendant's mother and sister Shirley. The first page of the letter- explains 0 
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the alibi story which his mother and Shir ley 

robbery on the 19th. 

t o  give the police for the ABC 

The second page instructs them (along with sister Marvella) 

what  to say concerning his whereabouts during the Martel murder (P.C. Vol. XIX, 

3422).  The letter closes with instructiom to Shirley to bum his black stocking 

cap and t he  gloves in his bottom drawr. 

During February and March of 1980, the defendant was examined by Drs. 

Carrera, Natal, and Gonzalez for corptency to  stand trial and insanity at the  

time of the offense. The defendant provided the doctors with a consistent 

personal history, however h i s  description of the c r d s  varied widely, as did his  

description of his drug and alcohol use. All thee read the defendant his 

Miranda rights prior t o  the examination, and the defendant professed to 

understand them and waive them. All three found the defendant captent to stand 

trial and sane during the offenses. 0 
In early June, 1980, the defendant was tried and convicted in the AE3C case. 

On June 14th, 1980, the defendant and several other inmates escaped E m  the 

Marion County Jail. The escape occurred on a day when only one guard was present 

rather than the  usual tm. While one inmate faked a seizure, the  defendant and 

h i s  partners w e r e  boosted over the wall by other imtes. During the planning 

for this breakout, the defendant told a fellow i m t e  that after escaping he 

would lay low in town until the heat was off, then make his way to Jacksonville, 

where he had "sans people. " 

The defendant was ever.,ually arrest by the FBI in Texas in Decdr of 

1980 and extradited back t o  Florida. Ouring his six m n t h s  at large, he spent 

six w x k s  w i t h  his aunt, Lorine Coger, in Glwersville, New Yosk, arriving in 0 
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August, 1980. He told her he had shot and killed a woman i n  Florida k c a u s e  he 

had panicked, and he also said he had shot a man in a robbery here, who was now 

in a coma. H e  also told her he had stolen $200.00 fm the man. I n  her g u i l t  

phase testirnony Coger mentioned same unspecified trouble the defendant got into 

i n  Johnstown, New York, and that the police there gave her imnunity t o  give a 

staterrent concerning the defendant. As set for th  below, t h i s  "trouble" consisted 

of formal charges of a t t q t e d  first degree for stabbing a f m l e  liquor s tore  

c lerk i n  the  head numerous times during a robbery. 

The instant  tr ial  and sentencing occurred in February, 1981, two mnths 

after the  defendant's second recapture. Prior t o  t r i a l  the defendant had mared 

feces on his wall, and on another occasion had plugged the keyhole of h is  cell 

w i t h  soap and set his mattress on f i r e ,  and survived by breathing through an a i r  

hose. In  December 1981 the Fifth D i s t r i c t  overturned the ABC conviction because 

the  t r ia l  court had refused to instruct on the mxhnm't and minimum penalties, 

Oats v. State,  407 So.2d 1004 (Fla. 5th 1981). The defendant was retried in 

the ABC case in February 1982 and again convictd,  with the conviction affirmed 

without opinion in June, 1983. 

@ 

In February of 1984 this C o u r t  upheld the  conviction and reversed the  death 

sentence due t o  the t r ia l  court's erroneous reliance on several aggravating 

factars. On April 26, 1984, resentencing was held before the or iginal  t r i a l  

court, Judge Swigert. Defense counsel asserted that based on the  defendant's 

history, including the New York charges of stabbing a store clerk in the head 

n m m u s  times, and counsel's recent discussions w i t h  the defendant, he ( M r .  Fox) 

believed the defendant was currently insane and had been insane at the original 

t r ia l  as well. Counsel requested t h a t  experts be appoint& t o  assess his  current 0 
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sanity,  but did not cite the rule which requir& such appointment u p n  request, 

but ra ther  the rule which placed t h e  decision wi th in  the discretion of the trial 

court. Judge Swigert declined the appointment based on his observations of the  

defendant then and a t  pr ior  proceedings, the defendant's an~we~s t o  counsel's 

question regarding the purpose of the  present resentencing prmeeding, the prior 

conrpetency evaluations, and his conclusion that the defendant is ' I . .  . smart when 

he wants to be and not so smart when he wants people t o  think h e ' s  not so 

smart" (RS. 1803).' On appeal following resentencing, this Court found no abuse 

of discretion in Judge Swigert's refusal to appoint mental health experts, 

v. State,  472 So,2d 1143, 1144 (Fla. 1 9 8 5 ) .  

Reqardinq Defendant's Claim of Mental Retardation 

The tern mental retardation conjures up striking images within us a l l .  The 

term tugs at our heart strings, and in tern of capital p u n i s h n t  the  tern takes 

on added meaning. Is it Benny 

in L.A. Iaw? Any layman familiar w i t h  

these characters hum they are mentally retarded. All or most of us know or 

come into regular contact with persons we knm are mentally retarded. W e  also 

care into contact with m y  e muld classify as not too bright, but definitely 

not mentally retard&. To a layman, its a matter of 

the look in t h e  eyes, the speech patterns and response time, t h e  sophistication 

But What is this thing called mental retardation? 

Is it Charlie in "F~OWKS for Algemon". 

How do these groups d i f f e r?  

The t r i a l  c o r n  had not merely observed the defendant a t  the f i r s t  t r i a l ,  
rather t he  defendant had testified extensively at the motion to  suppress and 
penalty phase, and offered final (and humorous) remarks a f te r  Judge Swigert 
sentenced him to death, as is descrribed belaw. @ 8 
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of the vocabulary, and especially, the level of understanding, as reflected both 

in speech and the person's actions. 

The mental health profession, on the other hand, could not possibly operate 

on any such haphazard "I h o w  it when I see it" approach. Rather these 

professionals, and espially the body responsible for the DSM-111 handbook, have 

developed the  statistical approach, labeling as mentally retarded those whose 

intellectual level falls in the bottom one percent of the population. Thus the 

term mental retardation must be seen as the statistical entity that it is. 

Having said this, we cans to the real heart of the matter, i.e. , how doss one 
identify the bottom one percent, i.e., how can intellectual ability, 

intelligence, be measured or indeed even defined? The brain cannot be plugged 

into a machine for measuring intelligence, even if a satisfactory definition of 

intelligence was devised, 

fie 

The anSwer to this vexing problm, at least one satisfactory to m y  in the 

d, is one of a-nt and consemus. That  is what the DSM-I11 is all about, 

agreement and corisensus. And the great linchpin of this consensus is the 

standardized intelligence tests, tests originally developed to help educators 

p r d c t  the probable academic perfunwince of their students. These tests are the 

technician's dream, because they both define intelligence (intelligence is 

defined as one's ability to perform on the  test) and measures it (your score on 

the test). 

The problem w i t h  this approach of course, is that all that is anpirically 

Measured is the ability to prform e l1  on the test. Sonny Boy Oats scored 57 on 
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the test by Dr. Krop and 61 on the test by Dr. Carbounel.2 Therefore under the 

DSM-I11 criteria, that great edifice of consensus, the defendant is mentally 

retarded, "No doubt about that" (quoting State's counsel a t  3.850 hearing, as 

quotd p d i g i o u s l y  in the defendant's brief). 

There is another page to the story however, the one told by the State's 

experts, particularly Dr. Kaber, and one read with approval by the trial court. 

The contents include the fact  that performance on the standardized tests is 

3 skewed by a host of factors relating to the  person's upbringing, enviromnt, 

education, motivation, store of hmledge, and indeed even the mtivations of the 

test giver can affect the results. In other words, the standardized tests often 

are not and in this case definitely are not an accurate masure of the persons 

intellectual abilities, abilities best gauged by a thorough historical review of 

the defendant's record& WD& and actions, as el1 as his present ability to 

respond appropriately and intelligently, reason abstractly, employ higher level 

wxds and phrases in the appropriate context, etc. When gauged in this manner, 

the m o r d  surunarized below demonstrates that Sonny Bay Oats, Jr., is not 

mentally retard& in any fashion save that of the  DSM-I11 criteria, criteria 

which rely on t w  faulty (and entirely consemus based) premises, i.e., that the 

test actually measures intelligence, and that the measuremat is not affected by 

the person's life experiences. 

0 

In addition to a score below 70, the DSM-111 also requires "deficits in 
adaptive functioning" prior to a finding of retardation. A11 the experts agree 
the defendant herein has such deficits, the most obvious being his propensity to 
kill or attanpt to kill conveni.ence store clerks i n  order to obtain mney and 
avoid detection so he can enjoy same. 

exception of the periods July - December 1979 and June - Maker 1980. 
For example, the defendant has been incarcerated since 1976, w i t h  t h e  0 

- 7 -  



Dr. Xzrt m a r e  Michael Phillips, M.D., Ph.D. 

Dr. Phillips is a psychiatrist with a splendid array of credentials, 

including "scholar of the college, CUM laude," a masters degxee f m  Harvard 

University, and all manner of other impressive titles, degrees, etc. (P.C. I, 4 ) .  

Dr. Phillips examined the defendant for six hours on January llth, 1990, prior to 

which he r e v i d  numerous records, transcripts, etc. (Id., 11). He believes the 

defendant is a man of significantly substandard intellectual capacity due to a 

level of mental retardation that is "well documented" by prior evaluations and 

the records he r w i e w d  (Id., - 12). The defendant's long standing history of 

physical and emotional abuse as a child has had a great influence on his 

personality and bhavioral dysfunction. Dr. Phillips then states: 

In addition, there is substantial clinical evidence at the time 
of examination, both frm psychiatric inquiry and from physical 
examination and neurological m i =  to indicate that M r .  Oats 
is brain damaged and in that context, I muld subnit that the 
extent of his brain damage is a reflection of a myriad of 
etiologic orders inclusive of a long-standing history of 
alcohol and drug abuse, a frequent exposure to an envh-ntal 
toxin, trichlomethylene which is the c M c a l  substance which 
is essentially found in liquid paper that muld be used in most 
off ices. 

Additionally there is historical evidence that he has -- he has 
withstood during the course of his developntal history 
periods of direct brain trauma. E3y that I mean o pn  and/or 
closed head injuries that have in all likelihood contributed to 
the picture of organicity that w e  see, both an examination 
grossly and in what -- from a mre spific detail, we are able 
to SE?E? from psychological testing, differences in the way in 
which his brain processes information that extends abwe and 
beyond simple retardation. 

(a. at 13, 14). 

P 
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The defendant’s reported history of m t t i n g  into the early teem is also 

consistent w i t h  brain damage. The fact t h a t  the defendant was not told t ha t  his  

aunt and uncle, who raised him, rere not h i s  natural p r e n t s  u n t i l  h i s  early 

teens, when he met his real parents fo r  t he  first time, was a v e q  traumatic 

event which also h e l m  shape his personality (Id., - 1 6 ) .  Dr. Phillips also s a w  

reports of family mesnbers indicating the defendant did not receive proper 

nutr i t ion a t  times, w h i c h  along with the  physical abuse could have had a negative 

e f f ec t  neurologically as wll as amt iona l ly  (Id. 18) .  

In  terms of evidence of head injury, t h e  defendant has a scar f o m t i o n  on 

the mid cranial area t h a t  is tender t o  deep palpation, indicating a significant 

head trauma. Dr. Phillips finds the  head t r a m  is Consistent w i t h  the  

psychological evidence of brain darnage he uncovered i n  his  evaluation of the  

@ defendant (H., 20) .  

The defendant reported an extensive history of alcohol and drug abuse, w i t h  

alcohol, hashish and finally liquid paper being his drugs of choice. According 

to  Dr. Phillips, trichloroe’chylene, the mind a l te r ing  ingredient i n  l iquid paper, 

is a neurotoxin which can cause gross neurological dysfunction, headaches, 

t m r s  and vertigo (Id. 2 3 ) .  I t  can also intensify the  effects of alcohol. 

D r .  Phi l l ips  then defined retardation: 

Beyond tha t  cutoff of seventy, there are varying scales i n  
which to describe degrees of retardation, again all of which 
help t h e  clinician determine t o  what extent someone is  either 
t ra inable  or educable in tern of the extent of t h e i r  
retardation but suff ice  it to  say tha t  anyone w i t h  an I.Q. 
score below seventy is classically retarded and t he  f u r t h e r  
below seventy you d r i f t ,  t h e  mre substantial  your retardation 
is. 

Q!., 25) .  

- 9 -  



The defendant's I.Q. tests scores which DK. P h i l l i p s  reviewed were, as he 

recalls, all in the neighbxhccd of 58, which place the defendant i n  the mentally 

retard& range (Id. I 2 6 ) .  The designation of mental retardation also requires 

evidence of inpair& adaptive functioning, wkich includes the inability to 

conform to expected standards of behavior. R e t a r d e d  persons are easily dminated 

by others, and allow others to get them in trouble (g., 2 7 ) .  They do not 

understand the  standards of conduct that  society expects of than. 

Dr. Phillips found tha t  the  defendant's ability t o  reason abstractly is very 

poor. The defendant 

thinks in very concrete terms, i.e. when asked how a bee and f ly  are alike, he 

said they both have wings (rather than they are both insects). When asked how a 

table and chair are alike, he said they both have legs ( ra ther  than they are both 

pieces of furniture) And finally, when given the proverb "a s t i tch  in t h  

saves nine," the  defendant had no idea what that meant (Id., 29), and responded 

"I think that's something a spy w u l d  say, it sounded like a code to me" (g. ) . 
These answers are face-saving measures which the defendant uses to mask his  

mental retardation and inability to reason abstractly. 

This is consistent with both brain damage and retardation. 

0 

Dr. Phillips states he would need neurological testing to pinpoint t h e  

defendant's mzntal age, but it is potentially in single digits (Id., - 31) . H e  

believes that "it's very clear that his retardation is sometking that is genetic 

in origin. His environment compounded his 

genetic retardation, including his dnig ilse and head injury. 

It's one of the cards he was dealt. 



A l l  the factors Dr. Phillips cited above here in f u l l  force during the 

period 1979-1984 (crime and confession 12/79, trial 2/81, resentencing 4 / 8 4 ) .  As 

to the tim of the offense and mitigating factors, the defendant "lacked the 

substantial capacity to confom his behavior to the Irequirments of t h e  law," 

based on all the factors he previously cited, which "leave h i m  in a (perpetual) 

state of dhinished capacity" (g., 34). The defendant also suffered from an 

extrae motional disturbance, wkich is secondary to his mental retardation (Id). 

The fact that the defendant told the  officers, during his  confession, that he had 

a headache muld be consistent with withdrawal from liquid paper and other drug 

and alcoholic use and '%muld be consistent with a clear indication that he was 

still impaired" (Id,, - 3 6 ) .  Dr. Phillips cannot tell if the defendant was acting 

under the substantial donination of another during the offense,  although his 

mental condition places him in a high r i s k  group for this factor (Id., 37). 

When asked if the defendant could formulate specific intent to comnit a 

crime, Dr. Phillips replied ' I . . .  that Mr. Oats lacks the intellectual capacity to 

truly formulate with any degree of specificity wll conceived and executed plans" 

(a*, 3 8 ) .  The defendant acts impulsively, with a "mnt-to-mcsnent" decision 

making process, and that although many of his acts, upon "superficial review" 

appear to result fran p d t a t i o n ,  they are 

spontaneous action rather than deliberate plan (Id) 

mre likely the result of 

As for the defendant's successful escapes from custdy, Dr. Phillips does 

not feel they are relevant, because confined persons have "an inherent desire not 

t o  be confined and they'll often do things, again impulsively, to satisfy that 

need but not necessarily with any degres of great paditation ( Id . ,  39)  . DK. 

Phil l ips  does not believe Dr. Camera-. conducted an adequate cmptency e 
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examination in 1980, based on his review of D r .  Carrera's report (g., 56-58). 

D r .  Ph i l l i p s  believes the examinations and resu l t ing  reprts of Drs. Natal and 

Gonzalez e r e  also inadequate (Id. ,  I 5 9 ) .  D r .  Phil l ips disagres w i t h  Dr. Natal's 

diagnosis of an an t i soc ia l  personality (Id., - 59-62). As to c m p t e n c y  at the 

time of the 1981 trial: 

there is within a reasonable degree of medical ce r t a in ty  a high 
index of probabi l i ty  t ha t  his  competency was in question i n  
large measure i n  t he  area of the second prong of competency 
which is his a b i l i t y t o  adequately cooperate i n  his defense and 
there  is a reasonable degree of suspicion about h i s  
understanding of the charges and the  gravity of those charges 
based on the  inconsistencies i n  his own testimony i n  report and 
a t  examination. 

(g at 6 4 ) .  

Although t h e  defendant "might be able to  be coachedrTT he "muld not be 

impressed" with t h e  defendant 's  ability to  f u l l y  appreciate t h e  meaning of the  

0 various aggravating and mitigating circumstances. Although t he  defendant was 

able to read aloud a Sports I l l u s t r a t d  article on Michael Jordan, when asked 

w h a t  it was a b u t  the defendant 's  only response was that it was about basketball. 

(Id, I 65, 6 7 ) .  Although the  defendant could be coached concerning lesser 

included offenses,  he could not " u t i l i z e  it to  the f u l l e s t  extent  t h a t  one m u l d  

see in s m n e  of n o m l  mental capacity (Id. ,  - 68) .  

As t o  specific canptency  criteria, he believes the  defendant was confused 

a b u t  the charges facing him, and had only a superficial understanding of t h e  

nature and range of possible penalties. The defendant d w s  not have a f u l l  

capacity t o  understand the  adversarial nature of the pmeed ings .  His abil i ty t o  

disclose t o  counsel f a c t s  abut the  offense is impaired by his confusion about 

t h e  offenses, i.e., his record of giving confl ic t ing accounts. The defendant 

would have adequate abi l i ty  t o  relate t o  counsel (Id., 69, 7 0 ) .  The defendant 
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does not have the ability to assist counsel in preparing a defense, or in 

challenging prosecution witness. Because of his retardation, the defendant would 

not be interested in long range trial strategy but rather only his lmnediate 

needs, such as his preoccupation with getting a radio for his cell a t  the time of 

the  1984 resentencing (Id*, - 7 2 ) .  

The defendant would manifest appropriate courtroam behavior because his 

mental condition renders him passive and compliant, as long as his needs are met. 

D r .  Phillips has "concern" about the defendant's ability to testify relevantly, 

The defendant's motivation to help himself in the proceeding was diminished by 

his lack of appmciation of what was at stake. (Id. , 74). Dr. Phillips is not 

sure why the defendant set his mattress on fire prior t o  trial. Sameone with his 

retardation would have difficulty coping with incarceration prior to trial. 

Based on the defendant's mental status and the representations of counsel ( M r .  

Fox) at the 1984 resentencing, the defendant should have been examined for 

competency at that time. (Id,t I- 7 6 ) .  As for the defendant's ability to  understand 

and waive his Mirmda rights, he states it muld he "extraordinarily presumptive'' 

to believe the defendant had this ability, and the fact that the defendant had a 

headache during the intemmgation was a warning signal that clinical evaluation 

was warranted. (Id., - 76, 7 7 ) .  It is possible the defendant muld have want& to 

ingratiate himself with the officers when he confessed, so they would help him. 

(a. , 81). It is "possible" the defendant's mental condition deteriorated 

hewn the 1981 t r ia l  and 1984 resentencing. (Id., 82). 

Cross-Examination of Dr. Phillips 

The only tkree Florida cmptency evaluations for the time perid 1980 which 

Dr. Phillips has m i d  are those of Drs. Carrera, Natal and Gonzalez in the 
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ins tan t  case (g., 89). He does not know what infomtion was provided to than 

by defense counsel. The defendant told Dr. Phillips that at the time of trial, 

he knew he was char@ with murder and could get either the death penalty or life 

imprisomnt @., 9 2 ) .  

had discussed the defense strategy. 

trial counsel, Mr. Fox. 

Dr. Phillips did not ask the defendant if he and counsel 

Dr. Phillips has not personally spoke with 

when asked if he agreed that the defendant's confession was an extranely 

detailed account, he responded that great detail does not mean it is consistent 

with what actually occurred. When given exmples of facts in the confession 

borne out by the physical evidence, D r .  Phillips acknuwl.edged that the defendant 

was able to accurately rwall certain details (Ld., 96, 97). When asked if such 

detailed recollection is inconsistent with significant alcohol and drug 

impairment, Dr. Phillips responded in the negative @., 9 8 ) .  The fact that the 

confession contains a detailed chranology of events prior to, during and after 

the offense is not inconsistent with either mental retardation or a significant 

level of alcohol and drug iqa i rment  (Ld,, 100) .  

As to the defendant's first escape (during the visit to his mother's house 

12/24/79), the defendant told Dr. Phillips he did not h w  why he did it. Dr. 

Phillips believes it was an impulsive act, that the defendant was not planning 

ahead when he told the detective to take him hame so he could break the news of 

his arrest to her personally (Ld., 102, 103). When asked about the defendant's 

action in throwing the murder weapon bshind an overpass during a 100 m.p.h. 

nighttime chase, and his ability to lead police to the exact location the 

following day, Dr. Phillips stated this indicated nothing but that the defendant 

remembered where he through the gun away (Id., 104). The fact that the defendant 0 
. \ -  
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knew his way around, and even told the officers a faster way back to the station 

after retrieving the gun, is also insignificant, although "It's certainly 

indicative of p m e s s h g  s m  degree of infomation" (g., 105). 

Dr. Phillips was then asked b u t  the defendant's second escape, prior to 

w h i c h  he told fellow h t e  Willie Thomas that he planned to lay low in town, 

with a friend named Snuffy, until t he  heat dies down, then head to Jacksonville 

where he had "some people," Dr. Phillips was also asked about the escape itself, 

which wcurred on a day when the jail staff was shorthanded, and which utilized 

n m m u s  inmates to distract the lone guard and boost the escaps O V ~ K  the 

fence. Dr* Phillips drew no conclusions fmm the escape plan itself, as he has 

no information of the defendant's role in the planning (he did not ask the 

defendant abut the escape). As for the defendant's pst-escape plan, Dr. 

Phillips finally admitted, "It's certainly not an illogical one" @., 110). 

When pressed, he stated: 

It is -- it is demonstrative of an ability to think. 
It is demonstrative of an ability to think to some 
degree but the extent to wkich it is mll organized 
and goal directed is open for interpretation." (Id. 
112). 

As for the defendant's charges in New York, he did not discuss them with the 

defendant, and whether he cdtted that crime by himself wuld not affect his 

evaluation of the defendant. It might be helpful to have looked at the @ice 

reports of that crime. When asked about the huge variance in the factual 

accounts the defendant has given of the murder and h i s  drug use  prior thereto, 

Dr. Phillips opined that the defendant does not have the ability to be deceitful 

or to tailor his responses based on his perceived k s t  interest at the time (Id, - 

116, 117). The fact that the defendant  e el led t o  New York and stayed there 

( for  s ix  weeks of the s ix  mnths  he was on the lamb) with hi5 aunt is not 
a 
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indicative of an abil i ty to  plan, because that m u l d  be a likely place for the  

police t o  look for h i m  (Ld., 1 1 7 ) .  D r .  Phi l l ips  dozs not consider it s igni f icant  

t h a t  t h e  defendant could travel around t h e  country f o r  six months a f t e r  h i s  

second escape as: 

"One can easily have a diminished mental capacity by v i r tue  of 
a level of mental retardation and still be able t o  put t he  l e f t  
shoe on t h e  l e f t  foot and the  r i g h t  shos on the  r i g h t  foot." 

- Id. a t  119 .  

D r .  Ph i l l i p s  was then asked about t he  gu i l t  phase testimony of the  

defendant 's  aunt f m  New York, Lorine Coger (T.T. 927-933) ,  with whom the  

defendant had stayed f o r  s i x  weeks during August and September of 1980, following 

his June 1980 escape fm t h e  Marion County Jail. The defendant had told her he 

had shot  a man during a robbery. The defendant said he had gotten $200 from t h a t  

robbery ( t h e  AEC mbbry) and t h a t  the man was (and still  is) i n  a cam. The 

defendant also told her he had shot a lady (Martel m b k r y / m d e r )  who died, and 

when asked by h i s  aunt why he shot her, t h e  defendant replied "When you ge t  i n  a 

s i t ua t ion  l i k e  tha t ,  you panic." D r ,  Ph i l l i p s  agreed that her t e s t h n y  

indicated that in August of 1980, the  defendant was able to  both recall t h e  ABC 

and Martel crimes and t o  dis t inguish beheen them. @., 1 2 0 ) .  
4 

Dr, Phi l l i p s  believes t h e  defendant exhibits a f la t ,  emotionless e f f e c t ,  

know as t h e  "Labelle Indifference." H e  found t h e  defendant t o  hs "absolutely 

ind i f fe ren t  t o  what gms on around him or extraordinar i ly  callous and 

unconcern&" (a, 124), and: 

Ear l i e r  Dr. P h i l l i p s  stated t h a t  one of t h e  basis for h i s  finding of 4 

inccanpetency was the  confused accounts of the crimes t he  defendant p m v i d d  t o  
Drs. Natal, Gonzalez, and C a r r e r a ,  including his inab i l i t y  t o  dis t inguish the  
facts of each crime. The three (3 )  dcctors interviewed the  defendant i n  February 
and March of 1980, several mnths before the defendant spoke with his  aunt. 0 
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"In my clinical opinion, the fact of the matter is that he's 
absolutely incapable of processing infomtion,  of 
understanding the subtle and not so subtle nuances of the 
circumstances in which he finds himself. 'I 

Id. 
I 

sclmeone with a "less discerning eye" might view the defendant's effect" 

rather sociopathically," h m e r  (quoting f m  his report): 

It is my clinical opinion that the latter characterization is 
totally without foundation and inconsistent with his diagnostic 
mental condition given his personality organization and it's 
propensity to cause significant impairment in social and 
occupational functioning in such a way #at renders him less 
effectim? in meeting the standards accept& for h i m  in such 
areas as social skills and responsibilities, daily living 
skills, personal independence and self sufficiency. 

It is my opinion within a reasonable degsee of d c a l  
certainty that M r .  oats is predisposed to act under the 
dcarcination of another person. 

Id. at 126. 

Dr. Phillips was then questioned about the defendant's level of interest and 

understanding a t  tr ial .  He was asked to review an outburst by the defendant 

during his mother's penalty phase testimony, during which she was explaining why 

she believd the defendant was not the shooter in the ABC case. The excerpt 

reads as follows: 

Q. 
out at the ABC? 

T>o you think it was right that he shot that man i n  the head 

A. He didn't shoot the rn out there to the -- whatever you 
say, ABC Liquor Store, because Adell was with him, and he came 
to the house and told me out of his own mouth that he shot the 
man and that he drop& the gun 'cause he had on gloves and he 
got scared and sun, and that Sonnie Boy picked up the gun. He 
cane to  my house and told me that out of his own m u t h .  I 
didn't ask h i m  for it. 

Q.  Sonnie Boy told t h e  police that he shot him. 

A. Well, ma@ he just telling than that, but Adell told me 
t h a t .  
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Q. And the fingerprints show that Sonnie Boy was the one 
there. 

A. 

THE DEFENDANT: 

THE WITNESS: 
that he got scared and run, and Sonnie Boy picked up the gun. 

Well, Adell was there with him too. 

She just told p u  he had gloves on, didn't she? 

He say -- he told me that he had gloves on and 

(T.T. at 1203). 

Dr. Phillips doss not attach any significance to this outburst, other than 

it shows the defendant was paying attention to his mother, and that he was 

"parroting exactly what she had just said," (g., 132). Dr. Phillips stated that 

the outburst is indicative of an inability to conform his behavior to a courtroom 

setting. When asked if it was also indicative of the fact that the defendant was 

paying attention and concerned about what was p i n g  on, Dr. Phillips stated, "I 

can't corranent on that" (Id., - 135). 

Dr. Phillips was then asked a b u t  the defendant's decision to overrule his 

counsel's advice and testify at the penalty phase, in view of his earlier 

testimny (regarding the voluntariness of the defendant's confession) that the 

defendant was easily led and dominated by authority figures. Dr. Phillips found 

no contradiction, as the defendant's insistence on testifying is equally 

consistent with an inability to collaborate appropriately with counsel (g., 
137). 

Dr. Phillips was asked to c m n t  on the defendant's final statement to the 

trial court, after receiving the death penalty: 

THE COURT: Yeah. Did you have anything to say, Mr. Oats, 
before e finish this? 

T H E D E F E " T :  Yeah. 
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THE COURT: Go ahead. Now, w a i t .  M r .  Oats? 

THE DE-: What? 

THE COURT: 

THE DEE"DANT: I'm going -- 
MR. BURKE: 
is going t o  say. 

THE DEFENDANT: M r .  Burke, is it a l l  r igh t?  

THE COURT: What are you going to say to the Court; not a 
general s t a t a n t .  

THEDEFXNDA": Huh? 

What are you going to do? 

I don't have any -- I can't tell you what M r .  Oats 

THE cow: To the  court. 
"HE DEE'ENDM: I ju s t  want t o  say sometking here. I mean 
t h i s  is nothing disrespecting the C o u r t .  

THE COURT: Are you sure? 

THE DEFENDANT: 

THE COURT: 

THE DEFENDANT: 

You how, this is about the charge, you know. 

No, w a i t  a minute. 

This is about t he  charge and --- 

THE COURT: M r .  Burke, ask him what he ' s  going to say and find 
out what he's going t o  say before he says it. ( M r .  Burke and 
t he  Defendant proceeded t o  confer.) 

* * * * * 

THE DEFENDANT: C a n  my mother come up hem? 

THECOURT: Pardonme? 

THE DEFENDANT: Can my mother come up here? 

MR. BURKE: Is his mother pelmittd t o  c m  up front? 

MR. BURKE: Mr.  Oats -- 

THE COURT: H e  w a n t s  t o  t a l k  t o  h i s  mother? 

MR. BURKE: Yes, that's the gist  of it. 

THE COURT: Back i n  here before he goss back? 
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Yeah, I'll allow that. Sure, that's fine. 

THE DEFENDANT: All of than? 

THE COURT: 

THE DEFENJXNT: The hnzdiate family, you know. I man, this 
is the last time. 

THE COURT: No, it isn't the last time. 

THE DEFENDANT: I mean, for now, you know 

No, no, not a l l  of than; you said your mother. 

* * * * * 

THE COURT: Okay. 

MR. BURKE: Do you w a n t  to say anything, Sonnie? Vp here, do 
you want to say anything? 

THE COURT: Do you want to say anything to the C o u r t ?  No 
speeches for the audience; just to the C o u r t  right now. 

THE DEFENDANT: 
know, but I'll be back. 

I just want to say th i s  was s m  ball game, you 
That's all I can say: I'll be back. 

(T.T. 1288-1291). 

Dr Phillips is asked if the defendant's analogy of his trial to a ball g m  

is an example of abstract, as opposed to concrete thinking. He replied that he 

did not believe the defendant was making any such analogy, but rather the 

defendant s statement was "Totally out of context of what had gone on. " (Id. ,  

140). As for the defendant's "1'11 be back, that's all I can say, I'll be back" 

final s t a t m n t ,  Dr. Phillips does not believe it indicates the defendant's 

awareness of the appellate process, OF that the defendant was p d c t i n g  success 

on appeal, rather "I don't have a clue as to what it means." (a., 143) .  

When asked if people who grow up in poverty and nxeive a substandard. 

education tend to score lower than those i n  the higher income brackets with 

college education, he responded "Well, not invariably" (Id. - , 145) . 0 Dr. Phillips 0 
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was asked if someone with a deprived background, such as the defendant, could 

score poorly on standardized tests and yet possess intellectual abilities higher 

than his scores would indicate. Dr. Phillips admitted that I.Q. testing in and 

of itself doesn't tell the whole story of a person's "intelligence globally" 

(H., 146, 1 4 7 ) .  

Dr. Phillips has no infomtion that the defendant used drugs or alcohol 

while incarcerated following his arrest for the instant offense, including the 

tine periods when he confessed, went through trial and then through resentencing 

(g., 1 4 8 ) .  

The defendant told Dr. Phillips that he knew robbing the ABC and Martel 

stores was a wrong thing to do. He did not question the defendant about the New 

York mbbsry/attmpted murder charges. When he asked the defendant if he had 

understood that he did not have to speak to the detectives (at the time of his 

confession), the  defendant hesitated, and finally said he did not know why he 

confessed. The defendant gave the same truncated response when asked if he 

understood he had the right to talk with an attorney before talking to the 

police. These unresponsive answers are "consistent wi th  his degree of 

retardation" (g., 154). The defendant currently (at the time of the 1990 

evaluation) understands he does not have to talk to the police, but due to his 

inahility to think abstractly and process infornlation, the defendant still cannot 

appreciate the long-tern consequences. 

At the pretrial motion to suppress his confession, the defendant testified 

that the reason he confessed was that the officers told him he would only receive 

a twenty-year sentence if he confessed (T.T. 1351-1377, see p. 1362), a claim @ 
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Assuming that  the defendant used drugs i n  t h e  three days after his i n i t i a l  

escape, 12/24/79, and prior t o  his r e a p t w e ,  12/27/79, these drugs could still 

be adversely affecting h i m  the following day, 12/28/79, when he gave his 

confession in the instant case ( Id . ,  164-167). D r .  Phillips assures t h e  

defendant was on drugs during the three day pzrid, including liquid paper and 

amphetamines, because the defendant said he used them every day (Id). The only 

information he can recall about the defendant's drug use during this critical 

perid was the abwe statemnt f m  the defendant. 

0 

Dr. Phillips was then asked if the defendant's "bze and a fly are alike 

because they both have wings" response could indicate abstract reasoning, i n  that 

he was grouping than in terms of their ability to fly: 

A. Having wings and flying are two different things. Ducks 
have wings .  Did you ever see one fly? 

Q. All right.  Let me ask you then this question? 

N o .  I have not seen -- 

A. A l l  right. 

Q. -- a duck fly? 

- 2 2 -  

vehesnently denied by the detectives. D r .  Phillips achml&ged that the  

defendant could have lied in order to help his case, or it could have been the 

t ru th ,  or sawthing in be twen  (Id., 160) .  D r ,  Phillips is not certain why the  

defendant corrunitted the ABC or Martel or N e w  York crime, though "historically" 

a l l  three episodes involved the taking of mney. When asked if the three 

episodes showed a c m n  plan and motive and (alm3st literally) execution, he 

responded "It depends on how and where you w i s h  to interpret that. What I lcnow 

is that he's done that." (g., 161) .  



A. 
could fly, I might keep you in the hospital a day or tw. 

Q. Okay, 

A. 

Q. 

But the fact is that if you =re to tell m that a duck 

-- longer trying to find out why you believe that. 

Well, possibly I was confusing ducks with geese, 

NOW, getting back to -- 
5 A. Perhaps. 

I Id., at 175. 

As for brain damage, the physiological testing done on the defendant has 

k e n  inadequate, as ''the testing was not sufficient in order to establish or 

exclude the diagnosis of brain damage" (G., 180). He bdieves the  defendant has 

"a diffuse cognitive impairment t h a t  muld lccalize his brain dysfunction to the  

cerebral cortex," localized above the level of the mid brain, i n  the  area 

responsible for "higher-cognitive thought which muld impair his ability to 

process information in the way that is consistent with retardation." (Ld., 181). 

If someone scores below seventy (70) on the test, they are nzentally retarded. 

0 

The defendant did not tell Dr. Phillips that he was dominatd by his 

accomplice during either the ABC ar instant crimes, but such doPnination muld be 

consistent with his diagnosis of the defendant (g., 183). The defendant did 

tell him that he liked to do things t h a t  made people happy. When Dr. Phil l ips  

was asked why the defendant did things at t r ia l  that made his lawyer unhappy, he 

responded that t h a t  was consistent with his finding that the defendant was 

incompetent. 

One can only imagine the increctible strength and endurance of the mallards, 
waddling stoically along on their thousand mile migratoq treks, a single hoarse 
sound escaping their near frozen beaks: "QUACK! ! ! 
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Dr. Joyce Carbonell 

Dr. Carbonell examined the defendant 5/5/89, 5/8/89, and 7/17/89. The 

defendant scored in the mildly retarded range on the WAIS-R intelligence test, 

with a ful l -scale  I .Q.  score of 61, with a 62 pzrformance score and 64 verbal 

score (P.C. VoZ. 11, 245). This places the defendant in the bottm 1% of the 

general population. The diagnosis of mental retardation requires a score below 

70 and deficits in adaptive functioning beginning a t  an early age. The 

defendant's family reprts such deficits, as he was reporkxily slow in learning 

to walk and talk, and did poorly in schml as he got older. The defendant scored 

70 on an intelligence test in second grade (Ld., 247). 

Currently, the defendant comrrunicates at a "very low level ."  His reading 

and math skills are below 3rd grade levels, and he has a history of failing to 

maintain steady employment. The Canter Background Interference Procedure for the 

Bender Gestalt is a two part figure copying test, and the defendant scorred in the 

"brain damaged range" (g. , 249). He scored in the retard& range on the 

"Categories Test," which shows that his performance abilities are poor, and are 

consistent with his law I.Q. (cd., 250). 

@ 

On the MMPI personality test, the defendant took the test twice and the  

results e r e  so bizarre (he scored in the blatantly psychotic range) that she 

essentially discounted the results as unreliable @., 251). The defendant is 

definitely not psychotic. The defendant appeared to he trying his best on all 

the tests. Her diagnosis is mild retardation with a low level of achievetent 

even for hi5 low I .Q. , with neurological signs of brain damage on the tests she 

administered (Id.r - 255). The defendant had a very abused and deprived 

upbringing, and had hi5 head split open with a cane an one occasion during 0 
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p u n i s h n t  by his aunt. He used a BB gun to herd the hogs back into the pen, so 

he wouldn't get punished for letting than out. He bumt a chicken because it 

kept getting him in trouble by escaping from its pen ( Id . ,  - 2 6 2 ) .  H e  burnt the 

chicken in a fit of anger and frustration, and shot the pigs because it was the 

easiest way to get them back into the pen. 

The defendant wet his bed until he was twlve  years old, and suffered 

regular headaches after being hit with the cane. The defendant often acts out of 

frustration, wkich i s  consistent with mental retardation (g., 264). The 

defendant had to r e p a t  the second grade. The evidence to support possible brain 

damage is his performance on the Canter-Bender, history of head t r a m  and 

substance abuse, headaches, and an even lmer perfomnce on the achievement test 

than his I.Q. would indicate @., 265). The defendant also reported s m  d i z z y  

@ spells. 

-- The defendant's ability to conform his conduct to the  requirmsnts of law is 

substantially impaired due to his ~ n t a l  retardation, deprivd environment, 

alcohol and drug use, brain damage, p r  impulse control and frustration ( - Id., 

267) .  The defendant also suffers from an e x t m  mntal or errnotional disturbance 

because of these sarne factors, especially his deprived and -abusive upbringing. 

The defendant has never received any treatment for his mental and anotional 

problems. The defendant's mental condition leaves him susceptible to the 

dumination of others, as retarded people tend to go along with others so they 

will be liked and accepted. 

. 

Dr. Carbonell does not klieve the defendant has the ability to formulate 

specific intent, 2secause he cannot plan ahead or appreciate the consequences of 0 
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his actions (Id. - , 45). As for his susceptibility to domination, she quotes an 

entry in the defendant's prison records, dated March 1, 1976, which mads "The 

subject gives the impression of king a dependent personality which will be 

greatly influenced by his peers (Ider _- 272). As for the defendant's brain damage, 

the some cannot be precisely pinpointed. Dr. Carbonell then made an important 

observation with which the State and indeed a l l  the experts unifody agree, 

i.e. , the defendant's mental status and capacity have not fluctuatd over t ime,  

as muld be the case with mental illness: 

During the course of the original p r o c d n g s  would Mr. Oats 
have been brain damaged? Was he brain damaged? 

A. Certainly, This is -- I mean this is -- 
Q. 

A. Wause it's static. There's nothing that lmks like it's 
sort of going in and out. There's been really no big change in 
his functioning across t i n e .  

Q .  

Why do you say that? 

Was he brain damaged at the tim of the offense? 

A. Certainly. I mean, it's not -- it's not smtking that 
comes and goes. He's got same brain damage. It's fairly 
static, It's them, It's like being retarded. It doesn't 
caw and go. 

_- Id. at 273. 

As for drug use at the time of the offense, she re ied on reprts of f m - 1  

members that he was abusing drugs during that time period, and that the day 

before the offense (ABC or Martel?) "he had been described as very agitated and 

that his girlfriend thought he was on samething because he was not acting like 

himself (g.r 2 7 4 ) .  The defendant also reported sniffing liquid paper during 

this period, wkich alters consciousness and can cause brain damage. 

The defendant does not meet the criteria for antismial personality disorder 

under the DSM-I11 because his antisccial behavior started after the age of 15, 
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and mental retardation generally precludes a diagnosis of antiscxial pzrsonality 

(G., 2 7 7 ) .  Dr. C m r a ' s  evaluation i n  1980 was def ic ien t  hecause he relied 

primarily on self-reports  f m  the  defendant, r a the r  than reprts of family 

rmnhers, school mords,  etc. D r .  C a m e r a ' s  findings on t h e  limited tes t ing he 

did (mental age of 12 on Kent Ehsrgency Test, Bender Gsstalt r e su l t  suggesting 

perceptual motor disturbance) i n d i c a t d  fur ther  t e s t i n g  and evaluation was needed 

(g., 5 6 ) .  

Based on t h e  staterrents of defense counsel ( M r .  Fox) a t  the  1984 

resentencing, t h e  defendant should have been evaluated for compstency. The 

reprts of headaches i n  pa r t i cu la r  indicated that evaluation was needed t o  

detelmine t h e  underlying cause (g. , 290) . The defendant is reported t o  have 

smear& feces on t h e  w a l l  of h i s  cell prior t o  t r ia l ,  which is a very law-level 

and disturbed kind of behavior. The defendant also set his mattress on f i r e  and 

plugged the keyhole w i t h  soap, such t h a t  they had to  pass an a i r  hose t o  the  

defendant 50 he could breathe M a u s e  they could not get the  door open. She 

characterized this as a suicide a t t q t  (Id., I_ 6 8 ) .  M r .  Fox has since told her 

t h a t  t h e  defendant was no use whatsoever a t  t h e  resentencing, as a l l  t he  

defendant cared about was getting an am/fm radio for his cell. Fox s t a t 4  the 

defendant did not know what was p i n g  on. 

@ 

D r .  Carbonell does not believe the  defendant was competent a t  e i t h e r  the  

1981 t r i a l  or 1984 resentencing. The defendant was p r l y  motivated, confused 

and had a poor understanding of the  legal proceedings. About a l l  he hew was 

t h a t  he was chargd with murder (Id. - 297-299). A person who is i n c a p s t e n t  can 

be helped to beccrme competent. As to  specific competency criteria, the  defendant 

understands he was charged with murder, and could receive the  death penalty or 25 0 
. .Y 
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years (g., 302). The defendant does not have the capacity to understand lesser 

included offenses, aggravating and mitigating factors, or Florida's bifurcated 

capital sentencing schane. The defendant could not understand these because his 

level of canprehension and verbal recognition is too low, and he cannot handle 

abstract reasoning (g., 304). The defendant ha5 only a rudimentary 

understanding of the actversarial nature of the proceedings. As for I.Q. ranges, 

85-100 is considered noml, 70-85 is borderline, and below 70 is in the retarded 

range. Below 85 used to be considered retard&, but now 70 is the cutoff, with a 

5% margin of error such that scores of 65-75 are technically neither retarded nor 

borderline (@., 307-309). I.Q. scores for adults are stable over time. 

Returning to the competency criteria, the defendant's ability to disclose 

pertinent facts a b u t  the offense is impaired by the defendant's inability to 

kesp the ABC and Martel crimes separate. The defendant could relate to his 

attorney, although M r .  Fox told her the defendant was no help to him. The 

defendant did not have an adequate ability to assist his attorney in preparing a 

defense. Indeed, the defendant did not even want to talk about the case with M r .  

Fox at =sentencing, rather all he kept talking about was obtaining a radio for 

his cell (Id., I 315, 316) . The defendant did not have the capcity to challenge 

prosezution witnesses because he felt that was his attorney's job, and the  

defendant did not care what the State's witnesses said. He does have the ability 

to behave in court. He does not have the ability to testify relevantly, as some 

of his answers during his testimony *re not directly responsive to the 

questions, and he insisted on testifying (at the original sentencing phase) 

against his lawyers advice. The defendant had the mtivation to assist in h i s  

defense but not the ability, and he had pmblms withstanding the stress of 

incarceration (as described above). The defendant has functioned pretty well at 0 
. \- 
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Florida State Prison, because retarded persons do el1 in a structd setting 

(g., 319). County jai ls  are much mre stressful than state prison. 

Dr. Carbne l l  descr*s the defendant's two escapes as impulsive acts (and 

misstates the facts surrounding both) .6 D r .  Carbonell is certain that neither 

escape involved any planning on the defendant's part (zd., 322, 324) .  Like Dr. 

Phillips, Dr. Carbnell does not believe that persons f m  deprived economic and 

social backgrounds tend to score lower on intelligence tests, because the tests 

are designed to be valid for all groups in society (Id., 324-326). 

The defendant d w s  not have the ability to understand or knowingly waive his 

Miranda rights because of his retardation. He wuld  say or do what he thought 

was expected of him, so he would be liked and accepted. (Ld., 327, 328).  A 

person can have "street sense" in terms of having low I.Q. scores together with a 

higher level of adaptive functioning, howver the defendant has a lcw level of 

adaptive functioning. According to the defendant, he c o n s d  a little pill, a 

''black beauty," and some alcohol the day prior to his confession (recapture 

12/27/79, confession 12/28/79). (Id., 332). 

0 

m - E X A M D W X c I B J  OF DR. 

As for his f i r s t  escape at his mther's house, she states he was found 
a h s t  imnediately in a shack nearby. As t h e  defendant's suppression hearing 
testhny shows, he was rearrested three days later at a friend's home (T.T. 
1356-1360). The defendant's remest occurred the day prior to his confession in 
the instant case, and the defendant's e x t m l y  detailed, coherent (though 
certainly not articulate) chronology of the events of his rezapture is 
inconsistent (at least according to the State's experts) w i t h  any considerable 
degree of alcohol or drug impairment at that juncture, s m  24 hours kfore  h i s  
confession. Dr. Carbnell's misunderstanding of the facts of the defendant's 
second escap are discussed below, during cmss-examination. 0 
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In  regard t o  the  defendant's escape f r m  the Marion County Jail, Dr. 

Carbonell acknowledged that inmate Tim White reprted that the defendant was 

assisted over the wall by other irnnates, though she believes another inmate 

reported that the defendant made it over on his own. She was then shown the 

rep% of i m t e  Willie Thomas, wherein Thms related the defendant's plan to 

hide out with "Snuffy" after the escape until the heat died d m ,  then head to 

Jacksonville to stay with "his people" there. Dr. Carbonell does not believe 

t h i s  constituted a plan, as it was t m  simplistic to be called a real plan (Id., 

3 4 4 ) .  She is aware that a plan was mployed by the inmates, but there is no 

evidence the defendant planned it, and the defendant denied to her he planned it. 

Dr. Carbnell s- to suggest this escape occurred irranediately after h is  arrest, 

"--especially the day after you, I mean, you t u r n  yourself in and then you jump 

up to leave" (g., 345), whereas the escape occurrd 6/14/80, six mnths after 

his arrest and, more significantly, only five days after his conviction in the 

initial ABC trial. Dr. Carbonell believes it was ridiculous for the defendant to 

spend tims with relatives in New York and then subsequently Wxas, where the FBI 

managed to locate the defendant six mnths after his escapz, A person with a: 

"higher level of intellect. and better adaptive skills w u l d  
have gone someplace else, found themselves some temprary m r k  
and fed thaelves. People do that" (Id., I at 3 4 6 ) .  

Dr. Carbonell was then asked a series of questions regarding responses that 

the defendant gave to the State's experts, Dr. mtter and Dr. H a b e r ,  whose 

evaluations of the defendant were attend4 by Dr. Carbonell. @., 353-Vol. 111, 

p. 435). These responses are chronicled in depth below, but suffice it to say 

that Dr. Carbonell did not find any of the  defendant's answers to be inconsistent 

with her diagnosis of mental retardation and poor adaptive functioning. Dr. 

C a r b o n e l l  acknowledges that the defendant's 12/28/79 confession (T.T. 845-922) 
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contains extensive detail, indicating adequate short-term m r y  (g#, 443).  She 

does not believe that the defendant's decision to seek refuge with relatives in 

New York and then Texas after his escape was a very rationale thing to do ( _I Id. , 
447) .  She stressed how stupid it was for the defendant to show up at the police 

station after the high speed chase (chase 12/23/79, defendant appeared at station 

and was arrested for ABC crime 12/24/79) attempting to claim the m o r d e ~  he had 

left in the car: "It's just still one of the dumbest things you could do" (a- , 
7 448-450). 

At trial there =re times when the defendant pay& attention, as when his 

mother testified, and times he did not, as when the prosecutor questioned Dr. 

Carsera. Dr. Carbonell then read the portion of the defendant's mother's penalty 

phase testimny where the defendant interrupted and said "She just told you he 

had gloves on, didn't she?" (T.T. 1203). Dr. Carbonell does not believe the 

defendant was trying to qhasize that Adell was the shooter, not him, wkich was 

the pint his mther was trying to make (Jg., 454) .  The defendant was just 

caning to his mother's defense because the prosecutor was trying to contradict 

her, and his words do not show he actually understood what his mther was saying 

(&, 455-457). 

The defendant is capable of being stubhrn, as with his insistence on 

testifying over counsel's objection. " h i s  decision is an example of his 

impulsivity and poor judgment. Retxded people tend to follow the advice of the 

wrong p p l e  and not follow the advice of the right people. During one of t h e  
. _-. -. - 

Det. Ferguson subsequently testified that the defendant was at the station 
in an attmpt -to bond Williams ( t h e  driver of the car arid co-defendant in the 
Martel case) out of jail, and the defendant told Dr. H a h s r  he mnt there to see 
Williams. But certainly the defendant has done more than a few durb things in 
his time, in New York as well as Florida. 

0 
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AEK trials, when the Judge asked the defendant if he had sometking to say, the  

defendant had said "My Dad said Hi" (the defendant's father was and is serving a 

life sentence for first-degree rrmrder imposed by Judge Swigert) . D r .  Carbonell 

interprets this as an indication the defendant could not appreciate the gravity 

of the situation. When asked if it could have been a wisecrack, she replied no, 

because the defendant had told Dr. H&K to tell the judge "I said Hi, and God 

bless" (g., 459). 

Dr. Carbonell was then shown the defendant's final camnents to the court 

after the initial sentencing (T.T. 1291, "I just want to say this was s m  

ballgame, you knm, but 1'11 be back. That's all 1 can say. I'll be back," She 

doss not bdieve the  defendant was abstracting, i.e., comparing his trial and 

sentencing to a ballgame, He my have been referring to kis requests to see his  

mother and other family, made imnediately before his final comnents. The 

ballgame c m n t  is ' I . .  . a childlike thing to say, it's nothing else. I' When 

asked about the ''I'll be back" c m n t ,  she states that it indicates "That he ' s  

frustratd. That he's angry. It's like a child. I'll be back. Ma- he means 

he'll be back to see his family. We don't know what he mans." (g.l 464). When 

asked if the "1'11 be back" c m n t  might indicate the defendant's hope and or 

belief that he muld succeed on appeal and bs back again for another trial (extra 

innings, so to speak), she r e p l i d  "No, Absolutely not." 

0 

Dr. Carbonell then r e v i m  the defendant's responses to his counsel's 

questioning at the 1984 resentencing. (g., 465-471). In her opinion the 

defendant was hopelessly confused and did not even know his attorney's n m .  As 

for drug and alcohol use at t h e  time of the offense, she does not believe that 

his detailed recollection of the crime is inconsistent with a significant level 
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of impairment (Ld., 472). Since the defendant is brain damaged, only a small 

amount of alcohol would have affected him, "It was simply sort of an added 

problem he had at that p i n t  i n  t h . "  The defendant did not tell her that he 

tried to commit suicide when he set his mattress on f i r e ,  rather it was 

characterized as a suicide attempt by a prison o f f i c i a l  i n  their report of the 

incident, and she does not know if this was based on what the defendant told the 

official . 

In the New York case the defendant had a co-defendant namd Timothy Bell, 

who was convicted of the crime. In all the defendant's c r h s  he has had a co- 

defendant, wkich is extremely significant because t h e  defendant is easily 

d h a t e d .  The following insightful exchange then occurred: 

What did the defendant tell me?- Abut what? 

Q. 
co-defendant? 

About the New York stabbing and his relationship with the 

A. I honestly don't rewmkr. I don't have that down. 

Q. But that Wuld be -- 
A. I know he -- 

A. -- r e n t  there -- 
Q. I'm S O ~ .  

A. 
stabbed in the head. 

Q. 26 times? 

A. That's pretty bad. Yep. I man, stabbing s m n e  in the 
head is not very effective. 

-- and I know that they mbbd her and I know that she was 

Q. B u t  if you're stabbing them in the head 26 times it's 
fairly certain that t h e  knife didn't slip? 

A. No. The knife didn't -- I mean, I'm not sure what you 
man. The knife didn't slip? 
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Q. 
knife didn't slip 26 times? 

Well, he said that the gun slipped in -- in this case. The 
He didn't tell you that, did he? 

A. No, but I guess there's SaIEtking if you're -- if -- it 
shows that he's not -- in hones -- in all honestly not very 
good at that. I man, if ypu want to stab scareone, stabbing 
than 26 times in the head doesn't get you very f a r ,  i n  a l l  
honesty, If he was trying to really do sanething, he could 
have stabbed the person sane place else. Stabbing somebocty 26 
times in the head is just bizarre. 

Q. But it shows that he was intending to kill the person, 
wouldn't you agree? 

A. No, because if you wre intending to kill the person, you 
could have slit their throats, stabbed then in the  chest or had 
them -- stabbed than soMewJnere that would have killed them, 
don't yau think? 

Q. Well, I guess, isn't there  a difference -- 
A. Yeah. 

Q. -- betmen -- 
A. -- they -- 

Q. -- pursuing a -- the m s t  cleanest path to doing solrnething 
and actually trying to do it? I man, what was -- isn't that 
grossly inconsistent with scaneone that's not t r y i n g  to kill 
swnebody? 

A. I honestly don't know. 

Q. And you didn't question h i m  on what his relationship was 
with his codefendant in New York? 

A. No. I didn't 

- Id., a t  481, 482. 

The defendant's codefendant in the ABC case was different fm the Martel 

case. As to both crimes, the defendant said it wasn't something he wanted to do, 

' I ,  . . it wasn't his style, that he hadn't hurt: people . . . , 'I that "they came and 
got h i m "  and he just went along (Id. - , 483). The defendant told her he confessed 

because he was threatened and promised a lighter sentence. (Kd., 486). Dr. 

C a r b o n e l l  achmledged that the defendant said the same thing at. the suppression 
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hearing, howver she again states the defendant does not have the ability t o  

t e s t i f y  i n  a relevant and useful manner (Id., I 487-493). 

Dr. Carbonell 's  information on the  defendant's drug use the  day of the 

instant crime is that he was d r i n k i n g  heavily during t h a t  period, and when he 

came hame that night his girlfriend Sabrina thought he was on drugs because he 

acted strange (Id) .8 In response to questi.oning from the  court, D r .  Carbonell 

op ind  t h a t  i f  t w  babies with identical  native or biological abilities were 

placed in haws a t  the  opposite ends of the scc ioecondc  spectrum, she would not 

expect to see differences in t h e i r  I.Q. scores (Id., - 500-509). She again s ta ted 

t h a t  the  defendant should actual ly  be functioning a t  a higher level given his  

A person can be mentally retarded and be ccxnpetent t o  stand t r i a l  

D r .  C a r b o n e l l  concluded by addressing t he  court's questions 

in damage (Id., 545-552), and she provides therein a good suxrmary of 

her previous t e s t imny  i n  this regard. 

I.Q. of 61. 

(IA., 510). 

0 regardingbr 

Vincent 0 ' Hara 

O'Hara is an addictionologist who t e s t i f i e d  concerning the effects of 

various substances, both short and long term. The ingredient i n  liquid paper, 

trichlomethylene, acts initially as a central nervous system stimulant, giving a 

feeling of euphoria, as well as a loss of coordination. (P.C. Vol. IV, p. 600) .  

This euphoria wears off extremely rapidly, as there is no retention or  deposit of 

the  substance i n  the  m. The short tern effect of ckronic use is m r y  loss, 

both short  and long tern. (g,, 6 0 1 ) .  Other resu l t s  are headaches and n d  

changes, including bouts of depression. These affects will usually wear off 
I - ' Sabrina states she stopped seeing 

the  defendant in  Septemhsr of 1979, three mnths  prior to the instant crime, when 
she m e d  t o  Tampa. 

I n  her a f f idavi t  (P.C. Vol. XXX. 5500) @ 
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after use is discontinued, howwer these effects can be permanent. Liquid papr 

is a h s t  in a category by itself, and there has been very little research on its 

long tern effects and at present m j u s t  don't know its long tern effects on the 

brain. (Id. 603). O'Hara has seen "huffers," clients who inhale solvents, with a 

p r t i c u l a r  speech pattern ("It's almost the lips, the tongue and the voice don't 

quite mesh"). Mixing alcohol and amphetamines is the mrst possible 

combination and can cause a violent reaction, with the user going totally 

krserk. O'Hara does not know what the cdined effects of liquid paper and 

alcohol muld bs. Liquid papr has a very unpredictable high, which is regularly 

f o l l d  by a headache which can be quite violent (a,, 606). 

(Ld., 605). 

There followed scxne interesting discussion centering around the reports of 

the defendant's drug use prior to the offense, and hay long the defendant had 

been out of prison prior to the offense (Id. - , 613-628). It was finally agreed 

that the defendant was incarcerated in 1976 and released in June (actually July 

2nd, P.C. 5008) of 1979, six mnths before the instant crime (Id. , 628) , with the 
defendant's date of bir th  5/25/57. It was then clarified that the defendant's 

statements to Dr. Krop (see below) concerning daily ingestion of a fifth of 

liquor plus 12 beers wery day, apparently referred to the period 1974-1976, 

prior t o  kis 1976 incarceration ( L d . ,  629-633) .  The defendant's description of 

"walking on jello" when us ing  liquid papr is a typical description of the high 

fm inhalants (g., 636). The trial COWL asked defense counsel what the 

evidence of the defendant's drug and alcohol use was, and counsel stated it was 

documented by the defendant's self-reprts to the t h r e  original doctors 

(Camera, Natal, Gonzalez), the defendant's self-reprts to Dr. Krop (whose 

report was relied on by D r s .  Phillips and Carbonell), arid the affidavits of the 

defendant's girlfriend in 1979, Sabrina, and his cousin Shirley (G-,  641, 42).  
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Shirley's affidavit (P.C. 3517) has no details, as she never saw him use drugs or 

alcohol. The same is true of Sabrina, who last saw the defendant in September 

1979 (P.C. 5500). 

In the s ix  month period June 1979 - December 1979, it m u l d  be "unusual" if 

the defendant was able to build a tolerance to a daily consumption of a fifth of 

liquor plus t m  six packs, plus other drugs. Alcohol kills brain cells 

throughout the brain, i,e. it causes brain damage (a., 649, 50). Alcohol 

affects m r y  differently in some people than others. A person can have a total 

m r y  blackout or partial m r y  loss. Liquid p p ~  impairs both long and short 

term memory (Id., - 6 5 9 ) .  The brain damage caused by alcoholism is prmanent and 

does not recover over time (Id., - 664). It takes 5 to 15 years for full scale 

alcoholism to develop. W n  with the loss of billiom of brain cells, an 

alcoholic can continue to function at a high intelleztual level, though 

eventually the damage will literally age the brain (Ld., 665, 66). 

Freddie I;ee Oats (defendant's brother) 

He and the defendant ere raised by their aunt and uncle on a small farm in 

Palatka, Florida, and while growing up they blieved their aunt and uncle w x e  

their real parents (P.C. Vol. IV, 6 7 9 )  . F d d i e  and the defendant ended up in 

the same class after the defendant repeated the second grade. The defendant. did 

p r l y  in school and was a slw learner. When the defendant was given 

instructions to do chores, he m u l d n ' t  follow dimt iom and would be punished by 

their aunt (Id.r - 682). Smtimes the defendant muld sit in a chair rocking back 

arid for th ,  ta lking to himself, then he would snap out of it. The m k i n g  started 

in the fifth grade, after they were taken to the principle's office and 

introduced to t h e i r  real parents. The defendant wanted to go live with his real 8 
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parentsr but their aunt wouldn't let kim go (Id., - 686). The defendant was a g d  

hunter and fisherman, but his aunt would keep him at h m  doing housemrk while 

Freddie and their uncle m?nt hunting and fishing. 

Freddie and the defendant began stealing beer from their uncle when the 

defendant was eight. One time they got extremely s ick  drinking their uncle's 

hamemade brew, and he declared their vomiting to be sufficient punishment (Id. , 
688). In 1972 when the  defendant was 

fourteen or fifteen (D.O.B. 5/25/57), the defendant ate sore cake he wasn't 

supposed to, and before his aunt could punish h i m  the defendant escaped by 

reroving the batkrrxxn window. The defendant stayed in the w d s  for a couple 

days and then d e  his bicycle from Palatka to Ocala, where he began living with 

his real mther (Id, - I 689). Freddie saw the defendant again in 1976, at their 

father's logging business, at which time he taught the defendant to operate the  

logging machine. He visited the defendant once during his initial 3 1/2/ year 

This was when the defendant was th i r teen .  

0 
incarceration, and then spent a little time with the defendant after his (July 

1979) release. At that t h  the defendant was very hyper, like he was on drugs, 

although he didn't actually see the defendant doing drugs. He spent three days 

w i t h  the defendant, during which the defendant would leave, and when he return& 

he muld act like a different person. When they talked the defendant never 

seemed to finish what he was saying (Id,, I_ 693). When the defendant didn't do 

what he was told, t h e i r  aunt muld heat h i m  with fanbelts, and sometimes the 

punishnts would last 2-3 weeks (Id., - 294).  

During the tkree days Freddie and the defendant Ere together fter the 

defendant's Ju ly  1979 release, he and the defendant clrank beer and smoked s a w  

marijuana. On one occasion they drank txm-thre six packs in thirty minutes @ 
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(u., 718) and t h e  defendant didn't handle it very well, as ' I .  . , he was really 

tore up when he drunk those beers. " (cd. According to Freddie, t he  only 

reason the defendant kept passing f m  one grade to  t h e  next was because Freddie 

helped the  defendant with his school m r k  (Id., - 7 3 1 ) .  The teachers wanted t o  put 

him i n  a special class, but t h e i r  aunt said no because she believed the defendant 

7 2 3 )  . 

could do the  work if he tried. During class the defendant muld scaneths si t  i n  

the corner and rock (Id., - 734). The defendant was pretty good a t  doing 

housework, and sometimes did it without being asked, When he was given 

instruct ions and didn't follow them, he would be severely punished, sanetimes so 

bad he had to  stay h a w  f m  schml (go, 7 3 5 ) .  She hit him i n  t h e  head with the 

back of a cord on one occasion and opened a b ig  cut .  Another time t h e  defendant 

hurt  h i s  head when he fell ou t  of t h e i r  treehouse. The defendant was t he  only 

one of the chi ldren t o  get severe punishmnt. (Id., I 737) .  

On cross-examination Freddie was asked about t h e  assistance he gave the 

defendant i n  school. Frddi ie  stated t h a t  he was i n  about half of t h e  defendant's 

classes, but that he h e l m  the defendant w i t h  his hmzmrk i n  a l l  his classes. 

F d d i e  was ask& about the defendant's seventh grade p e r f o m c e ,  and 

spec i f i ca l ly  the "B" i n  f i r s t  semster English.' Freddie said they had a l l  s i x  

classes together that year and t h e  reason t he  defendant got some decent grades 

was tha t :  

Q. In o ther  w ~ r d s ,  like when you wre i n  there, did you give 
him the answers during the test, or did you like a t  h a w  help 
him with his  English? 

A. I gave him the answers in class. He muld l i k e  t o  sit 
r i g h t  behind me and he vmuld l m k  over my head and copy what I 
wrote down. 

e The defendant 's  school records are a t  P.C. 3498. 
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Q. And he did that in Science, also? 

A. 
took six classes in that one m. 

W e  had one class together. We w e r e  in that same room and 

- Id. a t  741. 

Freddie conthud to mke a mockery of Dr Phillips and Dr. C a r b n e l l ' s  

a s s e s a n t  that the  defendant was incapable of deliberate deception: 

Q. W e l l ,  so, i n  other KO&, when he got a "B" in the first 
samster, he gat a "B" in English and a "C" in Math and a "B" 
i n  Science, are you saying that he didn't do -- when he took 
the tests he didn't do any of his own mrk? 

He always copied everything from you? 

A. If he didn't cow it from me, he copied from someone else. 
He did not do it. He would always sit by s m ~ k d y .  
If he didn't sit by me, i f  he was in another class, he sat by 
somebocty else. 

He copied. 

He knew what they were doing and copied it. 

Q- And the teachers never suspected anything? 

A. If I wasn't in the class there with him, I don't know that 
part. But in our Class they nwer suspzcted anything because I 
would always sit in a certain position where he muld see the 
paper. 

Q. 
tenth grade? 

Now, you only w e r e  i n  about half of his classes until the  

A. Probably more than half. 

Q. 
any of his own mrk, and he never got caught? 

And he was cheating in a l l  of those classes and not doing 

A. That's right. If he didn't do his w x k ,  he wasn't at 
school that day OK he cheat& to do his work. 

Id., at 743. 
I 

Freddie always did t h e  defendant's h-rk wen when he wasn't in the 

As with the cheating on the  in-class tests, the defendant was defendant's class, 

never caught except on one mcasion during a semester final exam (IcJ., 743-745). 

In the ninth and tenth grades (when the defendant was receiving D ' s  and F ' s )  the 0 
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defendant was still copying off Freddie, who apparently was not adverse to a good 

laugh at the defendant's expense: 

Q. 
helping him? 

D i d  you keep helping him in high school, or did you stop 

A. we helped him all through high school, a l l  the  way up 
to tenth grade, 

Q. So you had classes in tenth grade and in ninth grade 
together? 

yes. 

A. Yes. 

Q .  How did you do in ninth and tenth grade? 

A. That was C ' s ,  

Q. Well, if he was copying off of you, how c m  he didn't get 
C ' S ?  

A. Sometimss I would write the m r s  up and erase it and put 
sometking different down. You h u w  -- sametimes you got to 
help yourself. 

Q. So you kind of were sabotaging kim in the ninth and 
tenth -- 

MR. NOW: Y o u r  Honor, objection to the mrd "sabotage." 

A. I wasn't sabotaging him. I muld just sametimzs pull a 
joke on h i m  -- you how. 

MR. BARREIRA: Nothing further,  

I Id., at 751. 

Ronald Fox (Defendant's Trial Co-Counsel 

Fox was the defendant's co-counsel at the instant trial and also represented 

the defendant at the ABC retrial in 1982 and the 1984 resentencing (P.C, Vol. V, 

761). Fox has always had concern about the defendant's c v t e n c y .  The 

defendant never wanted to talk a b u t  the case, but rather w u l d  talk about 

unrelated matters (2d. 764, 65). The defendant wasn't interest& in lesser 

offenses, rather he always v i d  it as an "all or nothing" thing. The defendant 

. .. 
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knew he was on trial for murder and could get the death penalty and that's about 

it. The defendant was mre interested in his personal l ife than the charges. 

(a. 767). The defendant h e w  the prosecutors and police =re the "bad guy'' and 

that his attorneys =re the "good guys," but he did not have the ability to 

contest the State's evidence or present his own. The defendant viewed the latter 

as the job of his lawyers. (s.! 768). The defendant just wasn't helpful in 

providing information, though Fox cannot tell if it was because he couldn't or 

just wouldn't. The defendant just wasn't interested in the things Fox thought 

wre k r p r t a n t ,  rather he muld say "Well, you know, you guys are the lawyers, 

you h o w  what to do, so take care of it." (H., 769) .  

The defendant was always polite and friendly. Fox would hawever place h im 

"at the very bottom" of his client list for level of catpstency. The defendant 

would not tell Fox anything about the crimes, "he defendant did not see his own 

role as being an active one, rather it was to sit back, pat his lawyers on the 

back and say, "Now, go get them" (H., at 771). The defendant was a total 

nonparticipant in planning trial strategy. The 

defendant did not have the ability to challenge prosecution witnesses because he 

refused to tell his lawyers what happened (u., 773). The defendant was m e  

interested in talking to his family angst the spectators than listening to the 

It's just like he wasn't there. 

evidence, and he really didn't care how that would look to the jury: 

A. Well, yes, I think it registered to this extent. He would 
say -- = muld say, "Well, SOMY, that m y  not look good to 
the jury, they don't how what you're doing; they may think 
you're laughing abut this lady being killed or  smtking." 

And he is like: "Oh, no, no, I'm just talking to my people back 
here, I 'm just talking to them. " 

And we're saying, *11 -- you how -- ''Mayk you shouldn't do 
that because of the adverse e f fec t . "  
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H e  is l ike:  ' W e l l ,  I appmiate  that, bu t ,  no, I m u l d  rather 
t a l k  to  than. " 

Id. at 775. - 

Fox does not believe the defendant could testify relevantly, which is why he 

did not w a n t  him to  testify a t  the i n i t i a l  sentencing phase, because he could not 

control what the defendant w u l d  say @., 7 7 6 ) .  The defendant w a n t d  to  help 

himself but couldn ' t .  The defendant also did not withstand the stress of 

incarceration mll, and Fox cited the mattress f i r e  incident described by D r .  

Carbonell above. M r .  Fox believes the  defendant could compete intellectually 

with his e ight  month old daughter, but t h a t  his six year old son would blow the  

defendant away. lo After sentence was imposed and Judge Swigert asked the  

defendant i f  he had anything t o  say, t h e  defendant grabhsd the  microphone and 

t u r n e d  t o  the audience as i f  to  make a s-h, and the  judge had t o  j q  up and 

tell t h e  defendant not t o  mke a speech to  t h e  audience. Mr. Fox, unlike the  

defense experts, h e w  what the defendant's "scpne hllgame, I ' l l  ke back" final 
@ 

c m n t s  were a l l  a b u t :  

It  struck the Judge SOIA of in a funny way. W e  had told h i m  
that i f  he got convicted it was a long pmess and the re  m u l d  
he other  courts and things could change; that this Court's 
decision was not the final -- was not the final say. 

And that's what ws took his expression to be, t h a t  this was 
not t h e  end of it. 

L Id., a t  787. 

A t  t h e  1984 resentencing, when he t o l d  t h e  judge the defendant was insane, 

he meant to  say the defendant was not legally competent t o  proceed. A l l  t h e  

defendant cared about was getting a certain model Sony a m / h  radio. 

lo Hopefully for M r .  Fox's son's sake, t he  Final Jeopardy question w i l l  not 
deal  with haw t o  escape fsom police custody or obtain money late a t  night fmm 0 complete strangers. 
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All he wanted to talk abut was -- he was real happy to see 
me. Again, very friendly. Continued to be very cordial. He 
wanted to know if I could get him a Sony a m / h  cassette player. 
He had the exact &el down. He knew how much it was. It was 
a goxi radio and it was lots of mney. 

1 said, "Sure, Sonny, we'll get that taken care of, Now, 
let's talk b u t  the case." 

Well, there was no talking &out the case. He said, "You get 
"You me the radio and I ' 11 see you in court. " 

go do what you do, '' 
And that's it. 

I Id., at 800. 

The defendant's other big concerns wre "Do I have any mney in the canteen, 

can you get ms 5 m  cigarettes, can I get s m  visitors" (5, 801). Mr. Fox was 

then asked a series of questions concerning why he did or did not do certain 

things relating to the two pmalty phases (Id., - 801-818). This segmnt is 

l i k r a l l y  quoted in the defendant's brief, and suffice it to say that according 

to M r .  Fox, he did not have a tactical or strategic reason for doing or not doing @ 
anything. 

Interestingly, M r .  Fox did not see any deterioration in the defendant's 

mental state betwen the 1981 trial and 1984 resentencing: "It was the same sort 

of thing -- not really responsive to -- he is not responsive to what I'm 

interest4 in, and mybe I was not responsive to what he was interested in (a., 
818, 819). This  corresponds to his assertion to the court in 1984 that the 

defendant had been insane since the very beginning. (RS. 1797). When asked if 

the defendant could have howingly and voluntarily waived hi5 Miranda rights, Fox 

responded that he still believed the confession was improperly induced (g. 821). 
M r .  FOX did not have tims to work on the penalty phase during trial (P.C. Vol. 

VL, 1009), and relied on Dr, Carrera's report for mental health mitigation. His 

failure to make Caldwll  or Booth based objections was due to his ignorance of 

the law. (Id., - 1012, 1014). 

e- 
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On cross-examination defense counsel revealed an exchange which certainly 

sheds light on the defendant's mental state at the time of the offense: 

Q. So you don't him ever telling ~ D U  that, that the 
gun simply misfired as opposed to him intentionally pulling the 
trigger? 

A. Yes, there was s m  discussion about a gun accidentally 
misfiring; you're absolutely correct. 

Q. And what else did he tell you? 

A. I'm not certain this is responsive to your question but 
it's s m t h i n g  he told me abut the incident, so I will throw 
it out for what it's worth, Had a discussion with him in this 
Vein: 

"Why muld you want t o  shoot a Jiffy Store clerk and 
bring a11 of that added law enforcement down on you and 
all of this heat on you and get you in all this trouble 
when you're only going to get 50 or a hundred dollars? 
That doesn't make sense t o  me. Why would you do that?'' 

And his respnse, which always sticks with me is: 
"Because that's what you're supposed to do, is shoot 
the mther fucker. " 

- Id., at 1079. 

As for the pl-g for the initial penalty phase, he is not sure if the 

defendant told Fox to call certain family rmnkrs, but he did tell Fox what each 

family maker could testify to and where they %re lccatd. 

l1 
examination are indicative of his interest in this regard: 

11 

During the defendant's penalty phase testjmony, his answzrs on cmss- 

Q. Okay. Where i s  your aunt right now? 

A. I couldn't say. I ' m  -- 

Q. Is she still wer at Palatka? 

A. Oh, okay. I guess she is still there. I 
called her last night, the same phone number. 

Q. You talked to her last night? 
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At sane point the defendant told Fox t ha t  he could not get a fair  deal in 

Marion County, although Fox is not sure if the defendant was referring 

specifically to Judge Swigert; (g., 1084). Mr. Fax was then asked by the  

defendant's counsel h u t  the defendant's above quoted "murder is part- of the 

robbery" c m n t :  

A. Yeah, I talked to her, 

Q. Where is your uncle? 

A. I guess -- I don't how. I haven't seen him 
since ' 7 3 .  

Q. But you talked to your aunt last night. 

A. I talked to my aunt, 

Q. Is that the one that beat you? 

A. Yeah. 

Q. Why isn't she over here t d y ?  

A. I 
was asking her on t h e  phone to care aver here, but; 
scared -- she probably scared that samething 
probably would happen to her; and she asked me, how 
was I doing; and I told her, w d l ,  it looked pretty 
bad and stuff, but -- and she asked l~le why T didn't 
call  her earlier to cane; and she told me to call  
her. I was thinking about calling her last week 
when everythmg started, for her to be here, and I 
didn't think it was really, you know, no pint in m 
calling her, due to the fact that she did the scar 
on my head. 

That was what I was trying to get her  t o  do. 

Q. You didn't think it was important to have her 
over here? 

A. No. 

T.T. 1231, 32 
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A. That's one of the things that concerned II'R or 
peaked my interest about his mental state, because w e  *re just 
asking the sort of logical kind of question "why get yourself 
in a11 this trouble for 50 bucks," 

Well, yes. 

And his respnse, he was i nc rdu lous ,  like "what a silly 
question, " and responded like: "Well, that's what you do. 'I 

That's if you're doing this offense of armed robbery, it's 
almost as if -- he, of course, didn't use these m&, but as 
if that w x e  an essential elant of the offense; that's what 
you're supposed to do by definition. 

Q. And you =.re asking him about an am-d robbery at the t h ?  

A. Yes. 

Q. D i d  he have the concept of murder, homicide, that type of 
thing, when you viere talking to him? 

A. well, I inteqreti his amex: to mean that murder is just 
a part of the armed mbhry; that's sort of what makes it amd 
robbery or that's how you do armed robbery or that was his 
understanding and definition of armed robbery. 

Id at 1105, 06. 

Fox concluded from the defendant's attitude that he did not really 

understand that the murder and robbery w e r e  separate crimes, and that it was "a 

- 

very simplistic view of the whole prrxess. '' (Id., 1.108). At the the  of trial 

the defendant definitely felt he would not be treatEd fairly (g., 111). 

Dr. Frank Carrera 

Dr. Camera evaluatd the defendant 2/19/80 for cmpetency and insanity in 

both the ABC and instant case (his original report is at P.C. Vol. XXVIII, 5252). 

In preparing for the initial penalty phase, at which he testified for the 

defense, he relied solely on the history pmvided by the defendant (H., 851). 

M r ,  Fox never asked him about the statutory mental health mitigating factors. 

Had he been asked, he would have found both factors applicable (Ld., 853). Dr. 

Camera cannot state if the defendant was campetent at the 1984 resentencing 

because he did not examine him at that t h  (g., 858). 
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D r .  Carrera was then questioned about the eleven p i n t  MGarry competency 

He states that he did not spifically question the defendant on each cr,teria. 

of the eleven criteria because the P K z i r r y  criteria w e r e  not adopted in Florida 

until after his examination. He cannot speculate on haw the defendant would have 

responded if camera had questioned him as to the s p i f i c  WGarry criteria (Id., - 

860). Dr. Carrera had performed 200-300 cmptency examinations prior to the 

instant one. Dr. Carrera is satisfied that he conductd a professionally 

competent examination, and he was satisfied that he reached the cosrect findings 

then and he is still satisfied that his opinions then mre correct (g., 874) .  

After some back and forth questioning f m  the parties and court, it was finally 

settled that Dr. Camera is confident, despite the malth of new data provided by 

defendant's 3.850 counsel, that the defendant was competent in 1980 under the 

criteria he emplayed at the tim. Since he did not specifically ask the 

defendant about all the areas contained in the McGarry 11-point test, he cannot 
0 

say how the defendant m u l d  have done on them (Id., - 876-79).  

W E :  

At the tire of his original evaluation, the defendant told h i m  of the 

DR. CARREliA IS AT 'IlXtS POIN! CALLED As A EXKIE'S wI"FS. 

defendant's history of physical abuse, bectwetting, head injury, and animal 

cruelty, and these self-repas are consistent w i t h  the reports recently provided 

by CCR. Dr. Carrera then sumnarized his professional experience, which included 

a twenty year practice in forensic psychology in Florida, 1964-1984 (Ld*, 883). 

In his opinion, the examinations of Drs. Natal and Gonzalez were professionally 

adequate. rurrVn * g to the 1980 interview of the defendant, Dr. Carrera errployed 

his notes to reveal that the defendant unequivocally denied ccxrsnitting the 

murder, and unequivocally stated he only had one beer and no drugs the day the 

murder 0ccULTed. The defendant also had a reason for giving his statement to the 0 
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police (Id., 886). 

to  the defendant's cwrrpetency under t he  Dusky standard (Id. ,  - 887): 

D r .  Camera asked the defendant numerous questions relating 

What do your notes reflect about your questioning concerning 
the Duskie standard? 

A. These w x e  t he  questions -- wel l ,  this is t h e  way I looked 
at it. F i r s t  of al l ,  Mr. Oats was able to give me a f a i r l y  
close date as far as his arrest. 

H e  could ident i fy  what the  charges w e r e  against him and 
ident i fy  the victim. 

MR. NOLAS: Doctor, I hate t o  i n t e m p t ,  I don ' t  -- could you 
give us the actual answers, i f  you have than? 

THE WITNESS: Okay. That  he was arrested on December 28th, 
1979, which is off, but i t ' s  the  right mnth.  The charges were 
aggravated battery and murder. The victim was a white woman in 
her early f i f t i e s .  I t  occurred sometime early December, 1979, 
maybe around the  10th. It occmed 
at the J i fe  Store on the  outskirts of Ocala, and the  victim 
was a clerk a t  the store .  

It  was on a Sunday night. 

The co-defendant was Adell Williams, a 22-year-old black 
male, and an 18-year-old black male whm he did not know. The 
weapon was a 22-caliber pis to l .  H e  d e n i d  any alcohol except 
f o r  t h a t  beer. 

I w m t  through w i t h  him on the day of the  alleged offense. 
H e  was able t o  give ms a fairly detailed report that he got up 
a t  11:OO o'clock a t  his Inother's house that day, and both his 
mother and IXQ sisters w e r e  there -- Shirley, eighteen; and a 
16-pa-0ld. 

He had no breakfast. Drank one beer. Laid back down; got up 
and then sat on the front porch for  about an hour. Then m n t  
t o  his g i r l f r i end ' s  house. k f t  there between 1:00 - 1:30. 
Walked them. Stayed there  about t h i r t y  minutes. She wasn't 
there,  so he walked h c k  to  his rmther's house. H e  sat around 
and talked to his mther and sistexs and watched T.V. 

H e  ate dinner around 6 : O O  p.m. Went back to  the  porch w i t h  a 
cassette player. Around 7 : 3 0 ,  he came back i n to  the house, 
watched television and played w i t h  niece and nephews. 

After s u p r ,  he said, "So much happen&, I get asked about 
it every day, I get mix& up. I didn't s h m t  the wcxnan. I 
to ld  than I did. They hadn't  caught the  other 
guys and he threatened someone i n  my family. Who shot? It was 
Adell. Adell said he robbed the store. I to ld  him I didn' t  
want to go w i t h  him. Adell, he told m exactly what h a p n e d .  
I saw Adell in t he  car when I went t o  get t h e  chick. H e  had an 

I had a reason. 
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may. 
to t a l k  about it. 

I wasn't there when the woman got killed. I don't want 

So he was able to give a story that was relatively detailed 
abut what happened that day. H e  denied the crime. 

BY MR. BARRFIRA: 

Q. D3 you have any reason to think that he couldn't re la te  
that t o  this attorney? 

A. No. Then he was able to give me background history 
concerning his prior m s t s .  His personal history, including 
his  history of reported abuses. His maways. H i s  schooling. 
His problans with his school. His problems with w r k .  The 
reason he was rejected by the M i l i t q .  A fairly detailed 
medical history, and a history of alcohol and drug abuse as 
mll as psychiatric history. 

I Id. at 887-890. 

As for the defendant's reports of his drug and alcohol history, the 

defendant told him that he begin drinking alcohol regularly when he was 17, and 

kis pattern was a fifth of vodka per mek.  The defendant was in prison from 18 

to 21, and when he was released (July 1979), he bgan d r i n k i n g  a fifth of vodka 

0 
plus six or more beers per day, which he continud until the time of his arrest. 

During this period the alcohol muld get h i m  high but not drunk. He thought he 

got t h e  D.T. ' s  once fram drinking w i n e .  The defendant also said that  " . . . he 
muld just get dizzy and see stars and nearly faint after d r i n k i n g  half a pint of 

vodka" (Ld./ 8 9 2 ) .  Dr. Carrera acknowledged that this latter statesnent is 

grossly inconsistent with the defendant's claims of drinking a fifth of vodka and 

six or mre beers per day. 

inhalinq liquid paps r or solvents. (g., 895). 

The defendant did not tell Dr. Camera anything about 

As to the specific campetency criteria, Dr. Camera offered the following 

critical testinmy: 

Q. Doctor, let's get to the part, the interview where you 
asked him about court. 

. ~,. 
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A. Yes. 

Q. H e  had nurremus contacts with the criminal justice system 
before this, didn't he? 

A. Y e s .  

Q. And that can be imprtant because -- OK can that be 
important to a defendant's understanding of the legal system? 

A. Y e s .  

Q. Now, what specifically -- what kinds of questions and 
responses did you get when you questioned him about the legal 
system, and what he was facing? 

A. All right. 
was. 

I asked him first whether he hew what a jury 
And he said that they are people who give an opinion. 

I asked him what the judge did. And he said that t h e  judge 
gives you time. 

I asked h i m  what the defense attorney did, and he said that 
"He helps m. It 

I asked him what the  prosecutor or state attorney did. And 
he said, "He is against me. 'I 

I asked him what the maKimcrm sentence m y  be i f  he were found 
guilty. And he said, "The chak or life." 

I asked him what  the name of his attorney -- 

Q. He definitely said "the chair or life"? 

A. Yes. 

Q. All right. 

A. I asked him the name of his attorney. 
was M r .  Fox, and that he was a public defender. 

I asked h i m  what "guilty" rneant. And he said, "You are the 
one. 'I 

And he said that it 

And I asked him what "not guilty" meant. 

And he said, "You aren't the one. " 

-51- 
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Q. D i d  he appear to be, in your assessment, confused about 
what was going to happen to him? 

A. No. 

- Id. at 895-897. 

Dr. Carrera then made some interesting observations on mental retardation 

and I .Q .  testing. The 70 cutoff score is an administratively selected pint 

based on statistical data. A person's performance on the test is definitely 

affected by their mtivation. If a person did not enjoy the mental exercise 

involved in the lengthy test-taking procedure, it would effect their performance 

(g., 898). Based on his interactions w i t h  the defendant, he muld calculate the 

defendant's actual intelligence level to fall in the 7 0 ' s  rage. It is "not 

rare" for a person's native intelligence to be higher than test ScoES muld  

indicate (Ld., 8 9 9 ) .  

Returning to the defendant's drug and alcohol use, there is no independent 

evidence of his use the day of the offense. The defendant told him he had one 

beer and no drugs that day, and other than that it is impossible to speculate on 

his actual use (Id, 904, 05). Dr. Carrera's finding of the t m  statutory 

mitigating factors is based on the defendant's history of emtima1 and physical 

abuse, repeated failure in school and Epnplopnt, p r  family netwrk, impulse 

disorder, and intellectual and cognitive deficiencies, and history of drug abuse, 

regardless of his level of intoxication at the time of the crime (Id. 9 0 7 ) ,  which 

is unknown. 

Dr. Carrera was then shown the defendant's "She just said he had gloves on, 

didn't she" outburst during his mother's penalty phase testimony. The words used 

by the defendant indicated he was alert and was trying to underscore the fact @ 
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t h a t  the  presence of his fingerprints d idn ' t  mean he did the shcoting, and the  

timing also suggested he was c&g to  his  mther's defense. It is consistent 

w i t h  his finding of c m p t e n c e  (Id. ,  - 918, 1 9 ) .  The level of detail i n  t h e  

defendant's confession is inconsistent with a significant level of intoxication 

during the  offense (g., 9 2 1 ) .  As fo r  brain damage, his evaluation suggested 

t h a t  the defendant did have an organic compnent, but organicity does not equate 

w i t h  incompetency. 

Dr. Carrera is aware of the  defendant's stabbing attack on the  s tore  clerk 

i n  New York during a robbery. Assuming the  charges are true, this shows a 

pattern, beginning i n  the winter of 1979, "... of aggressive violent attacks, 

assaults on persons for reasons of obtaining mney when combined w i t h  his history 

of violence to  animals and his pr ior  criminal behavior, it is clear the  defendant 

has ant isocial  traits. " There is no question about that (Id., I 924) . D r .  Cmera 

was then asked a b u t  the DSM-111 criteria fo r  ant isocial  personality disorder, 

and specifically its requirement that a cer ta in  n h r  of ant isocial  behaviors 

must occur before the  cutoff age of 15 f o r  the  diagnosis t o  he made: 

A. The age of f i f t een  is  similar t o  the I .Q.  of seventy t h a t  
creates a sort of cutoff, and i t ' s  based on e i the r  clinical 
experience or statistics. It represents a consensus of thought 
by the  Amtrican Psychiatric Association at that time, the 
people who put it together. 

But it i n  no way represents a hundrd  percent unanimous 
belief from the  psychiatric or mental health professions. So 
there are other -- 

- Id., a t  930. 

In D r .  Carrera's opinion, a n t i s m i a l  behavior does not have to  begin i n  t h e  

childhood years, although it might, and he cer ta inly w u l d  not characterize Dr. 

Natal's finding of ant isozial  personality as grossly inaccurate (as did the  

defendant's experts) (H., 930, 31) .  As t o  the  relationship between I .Q.  test 
0 

scores and environmental factors, he states: 
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A. What influences the test scores? 

Q. Yes. You mntioned there are others in social economic 
standads. What other factors influence test scores, other 
than native intelligence? 

A. A level of intelligence, Schooling, Classroom experience. 
Whether they have specific learning disabilities or not. 
Family attitudes toward learning. Indifferent, or lack of it 
in the learning -- in the child's home and in the camnmity. 
Value systems of t h e  comrrunity. And the subculture the person 
is in. 

A n m h r  of different variables affect learning, and 
therefore, testimony. 

Q. Is there a difference b t m n  one's fund of knowledge and 
one's ability to reason? 

A. Yes. 

Q. would one's fund of knowledge affect one's scores on a 
standardized test? 

A. Yes. 

- Id. at 932, 933. 

As for the defendant's "It's been s m  ballgame, but I'll be back" final 

c m t ,  Dr. Carrera believes the defendant was analogizing his trial to a 

ballgame, which is an example of abstract thinking (g. ,  935). As for the "ill 

be back, " Dr. Camera's guess muld be that the defendant intends to appeal what 

the judge has just done. During the interview he gave the defendant a mke 

believe address, and his imnediate recall of the address was smewhat i n p i r e d ,  

and his short-term mall of the address after ten minutes was significantly 

impajred. As for the defendant's orientation and fund of knowledge: 

He was oriented in the sense that he knew the year, the month, 
the day of the week, the town he was in, the  place he was in, 
and the person who was interviewing him.  

He missed the date only by four days. So he, in my opinion, 
it was -- well, he was well-orientd. His fund of information 
was fair. He knew the capital of Florida. He did not know the 
governor's name, but he did h o w  where the capital of the 
U n i t e d  States was. 
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H e  eventually got around to  saying where the  White House was 
located. H e  i n i t i a l l y  thought it m y  be T a n p  o r  Tallahassee. 
But  then decided t h a t  it was Washington. H e  was able t o  naMe 
four presidents: the current one, Carter, Ford, and Nixon -- 
going back in sequence. Then he missed Eisenhower. H e  knew 
K e n n e d y .  F e l t  t h a t  K e n n d y  has been his brother -- but tkis is 
a c m n  error i n  these types of examinations. 

He also appeared to  mrmxnhsr t h e  presidents such as George 
Washington, Abraham Lincoln, and Roosmelt. This information 
was f a i r  and different f r m  what the  later e m  s h d .  I 
asked him t o  multiply for me two times the, and then that  
p d u c t  by tho, and so forth.  H e  was able t o  correct ly  go tm 
t h s  tkree is six, two t k s  six is t e l v e .  He missed tm 
tims mlve .  

Id. at 940, 941. 
, ,  - 

Dr. C a r r e r a  then explained t h a t  his  finding of a mental age of 12 on the 

K e n t  Esnergency Test mans t h a t  the defendant's educational level was tha t  of an 

average 12 year old (Id, 943) .  The interview did reveal signs of possible 

organicity. Although fur ther  neurological testing muld have been useful, it was 

not necessary for the  purpose of detelmining competency (a., 945) .  The results 

of I .Q. tests would also be useful, but again not necessary t o  his detemination 

of competence (Id. 947) Although Dr. Carrera is not an expert on the  WAIS-R 

1,Q. test given to the defendant, he reasserted that the env immnta l  factors he 

listed do affect the  resul ts :  "Yes, but that - all of those factors affects I.Q. 

1213 test" (G., 9 5 7 ) .  The defendant gave Dr. Carrera a coherent medical history. 

1 2  

Q. 
medical history. 

You indicated that M r .  Oats gave you a detailed 
What =re the  details of tha t?  

A. H e  said that he had asthma since he was twslve 
years old and was an no medication currently, a t  the  
trime of the examination i n  1980, for asthma. 

He thought he had had a l i t t l e  heart a t tack because 
he had pain i n  h i s  chest like a needle sticking kim, 
but  he d i d n ' t  tell nobocty. 
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Dr, Carrera again s ta ted  he believes the defendant was competent in 1980 
* 

under the six p i n t  competency criteria then i n  effect. H e  simply cannot 

speculate how the  defendant w u l d  have anmered as t o  the  additional criteria i n  

the  eleven p i n t  lW2ux-y criteria (Id., - 961, 62) .  As for the  "new" criteria of 

1) a b i l i t y  to  relate t o  attorney, and 2 )  ability t o  assist attorney i n  preparing 

defense, the results of the  interview are consistent with defendant having those 

abilities. D r .  Carrera cannot s p x u l a t e  on 3 )  capacity to  r ea l i s t i ca l ly  

challenge prosecution witnesses, and 4) ability t o  manifest appropriate courtroom 

behavior, because these would require specific questioning. As t o  5)  capacity t o  

testify relwantly, the  defendant was able t o  give D r ,  Carrera a coherent version 

of events for the  day of the  crime. D r .  C a r r e r a  cannot speculate on 6 )  The 

A couple of t h s  he f e l l  ou t  and fainted when 
he was w i t h  the family in Palatka. W s  occurred 
f m  mrking out i n  the  sun. 

Then he had V. D,, gonorrhea, on one occasion, 
which was treated. H e  had "CK&S" while he was in  
ja i l .  He denied unconsciousness, but he said he was 
close t o  it with the tor ture  i n  Palatka, when he 
heard buzzing sounds and saw stars. 

He talked about headaches which he d e s c r i b d  as 
having pain primarily i n  the  temple and radiating to  
the scar on his head. He said tha t  lying down 
helped. He would try to relax his head and neck. 
H e  took Darvozet, which helped. 

H e  reprbxl k i n g  enmetic  -- t h a t  is 
M t t i n g  -- u n t i l  t M e e n  years of age. he 
talked about fire-sett ing,  setting f i r e  t o  the  w d s  
one time when he was e lwen  years old and blowing up 
aerosol cans. He talked about animal cruel ty  and 
w a t  into specifics a b u t  t ha t .  

H e  gave me an alcohol and substance abuse 
history * 

13 Id., a t  958, 59. 

13 
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defendant's motivation to help himself i n  the legal process. There wre 

indications that the defendant had some problems with his ability to withstand 

stress prior to trial (g., 966-970). The specific criteria listed in 

F1a.R.Crh.P. 3.211 (2) are important guideposts, but they are not the only 

relevant criteria, and in this case Dr. C m r a  considered all the results of the 

interview in determining the defendant t o  he campetent (Id., - 971, 972). 

Dr. Carrera again e m p h s i z d  that the defendant's 12 year old range on the 

Kent Esnergency Test did not man the defendant act& or functioned like a 12- 

year- old, rather it meant that "In tern of schml type information,'' his store 

of "information and knowledge'' is consmte with an average 12 year old (Id., 
973, 974). Under questioning by the Court, Dr. C m r a  again stated his reasons 

for finding the two statutory mental health mitigators (Id, 984-1003). 

Luis Cajina 

Cajina is a medical technician at Florida State Prison, who saw the 

defendant for the year and half prior to the hearing. Cajina would question the 

defendant a b u t  his health as he mde his rounds on death m. Usually they 

would exchange greetings and the defendant muld state he was okay. He has had 

several conversations with the defendant, and the defendant has always s d  to 

make sense: "He was a n o m l  person to me. I mean he never answered m? in an 

inappropriate manner" (Ld., 838, 39). Cajina has dealt with inmates l abe l4  

mntal ly  retarded, and when asked how the defendant compared to them, he stressed 

that he was not a specialist, "HaJever, to me-- you know -- he behaved like a 
n o m l  person" (Id. 841). The defendant was not a big talker, and did not have 

any disciplinary problems while Cajina has known him (H., 844). The defendant 

had no specific health problems Cajina could recall. He usually exercised or 
.. 0 

-57-  



watched T.V. 

848).  

The defendant did ask f o r  Tylenol for a headache on occasion (Id.t - 

Sqt. Craiq Falkenburq 

S g t .  Falkenburg has had regular contact with the defendant over the past 

f i v e  years a t  Florida Sta t e  prison. The defendant muld write letters, watch 

T.V., t a l k  t o  o ther  inmates @., 1126) .  In  an w e n t  especially relevant t o  the 

defendant 's  competency, Falkenburg stated t h a t  a m n t h  ago he had passed by the  

defendant, who squinted t o  read Falkenburg's nameplate: 

BY MR. =IRA: 

Q. What came-up? What are you ta lk ing  about? 

A. H e  mentioned my -- he ident i f ied  my name tag and squinted 
and saw my m, and it s d  that something had clicked 
inside of hjm, and he mntioned the court proceedings here,  He 
stated, "YOU really don't know anything a b u t  me,'' and I said, 
"I can' t say anythmg to you a t  this point. 'I 

Id. a t  1128 - 

When he was asked about the  defendant 's  attitude, he stated: 

Q. How did you find Mr. Oats' a t t i tude?  

A. Ah -- the best way I can described it as being h o s t i l e  w i t h  
a l i d  on it. I t  sems that i f  it doesn't happen when he wants 
it to happen, than t h e r e ' s  a l i t t le -- a l i t t le steam c m s  
out.  If things don't go his way, what 
he wants t o  do, then he does get very angry. 

He get a l i t t le hot ter .  

- Id. at 1130. 

On cross-examination he again descr- his recent encounter with the 

defendant : 

Q. What is  it exactly t h a t  M r .  Oats told you on t h a t  occasion? 

A. That my name was Falkenberg. 

Q. And? 

..- 
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A. H e  said, "I h a w  you. You have t o  go down to" -- something 
t o  the e f fec t  of , "You have to  go down t o  Marion County, " o r  
"you re testifying against m . 'I 
Q. Dc, you m-m&er specifically what he to ld  you? 

A. N o t  actual ly  specifically, sir, no, 

Q .  You don't rm'enhr the  actual mrds he used? 

A. N o ,  sir, I don ' t .  

Q. 
against me o r  you have to  go tes t i fy?  

But it was sanething t o  the ef fec t  of you're testifying 

A. 

Q. 

Sometking to  that effect, sir. 

You had given a statemsnt before that? 

A. Yes, six. 

- Id. at 1134, 

The defendant's f i r s t  reaction a t  this  encounter was recognition, followed 

by concern and then agi ta t ion (Ld., 136) .  Falkenburg had not sesn the  defendant 

for nine months prior t o  this chance encounter, one which took a nasty turn for  

the worse: 

And you told him you can't t a l k  about court a t  all? 

A. Yes, sir. 

Q. D i d  he t ry  t o  say anything t o  you after that?  

A. Yes, s i r .  

Q. What was it then? 

A. 
nothing. 
o r  I d i d n ' t  know anything or  sawthing t o  t h a t  e f fec t .  

He b e c m  agitated and started saying that I didn't know 
I couldn't  go down there hxause  I don ' t  how notking 

Q .  

A. 
me, a t  wkich p i n t  I turned around and walked o f f .  

Q. 
you didn't h o w  anything h u t  him? 

A. 

Dc, you remesnbez what his specific mrds were? 

What do you know about me? 

-And SO you're saying he was agitated because he said that 

You don't h o w  anything a b u t  

- 

Right, as I was walking away, he was gett ing louder. 
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Q. Was he disrespectful? 

A. No, sir. 

Q. Was he upset? 

Q .  
laow anything about him? 

And during this time that he was upset, he said you didn't 

A. Yes, sir. 

Q. Do you know what that meant? 

A. He continued it for approximately a minute and-a-half, 
repeating it. men after I got back to the quarterdeck he was 
yelling out. 

Id. at 1138, 39 .  

Dr. Charles Nutter 

Dr. Mutter is a psychiatrist and current nmhr of the Florida Board of Bar 

Examiners (P.C. Vol. VII, 1158), who has evaluated same 7,000 C r i m i n a l  

defendant's for cmptency (Id, 1162). He examined the defendant July 17, 1989, 

after having reviewed various records, reports and transcripts provided by the 

State (Id., - 1207-09). Dr. Mutter also reviewxi the 3.850 testhny of Dr. 

Phillips, and as a r e s u l t  did research on the effects of trichlorcethylene, the 

active ingredient in liquid paper. After reading the mst current toxicological 

@ 

literature and consulting a toxicologist, Dr. Mutter stated that there is no 

evidence that this chemical, which is an organic solvent, produces brain damage, 

though it can cause severe liver damage and gastrointestinal disorders (a. 1210, 
11). 

Dxtor Mutter described the purpose and s c o p  of a cmptency exam and the 

He described his eleven specific criteria, which lrecently was r d u c e d  to 6. 

a interview of the defendant and sumnaized his findings (G., 1215-1218). The 0 
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defendant was able to respond rationally and reasonably to questions concerning 

the specific cmptency criteria, and "in general he was able to understand the 

questions and anser them in a pretty rational and reasonable way so that he 

appeared to be on pint. '' There mre sane concrete responses and others that 

were mre abstract. There e r e  no signs of a major mental disorder or 

significant organic disfunction, although he does have intellectual limits and 

language deficiencies (Id). - 

D r .  Mutter then explained the various t p s  of brain damage and their 

spptm. A person with brain damage can certainly be carptent, depending upon 

the area damagd and its extent (Id., 1220). As to the defendant, there appears 

to be an organic ccanponent, as widencd by his learning disorder and language 

deficits, "But he does understand what's going on. And in terms of competency to 

know a legal pmceeding, this is intact'' @I., a t  1221, 22), despite his 

intellectual imphnents. Assuming that the defendant was not under the 

influence of drugs or alcohol during the trial proceedings, the defendant's 

capacities in tern of ca-ptency would be the same today as in 1981, because 

brain damage is a static condition (u., 1223, 24), unlike major mntal illnesses 

where the patient's condition fluctuates dramatically aver time. There is 

nothing in the records or during the evaluation to indicate the defendant has 

such an illness ( Id . ,  1226-1230). 

Dr. mtter was then asked if I.Q. scores are related to cwrrpetency: 

A. Well, it's not. It really deals w i t h  the individual's 
intellectual potential, his capacity to understand and process 
information in tern of school settings, in s m  areas social 
settings, and cerLain educational levels and potentials. But a 
person can have a low score and still Ix captent. 

- Id. at 1233. 
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Dr. Ntter explaintxi that although the defendant scored 57 and 61 on the 

W S - R  conducted by DKS. Krop and Carbonell, a psrson can score lawer than his 

actual abilities due to a host of factors, including motivation, and the 

defendant is one such person: 

Clinically though, he is -- he knows language, he knows 
vocabulary, and he is able to process material that in a 
clinical basis would indicate that he is smrLer than what he 
was showing on the tests. 

__c Id, at 1236. 

In terms of actual ability, he would 'I., , put him in a borderline to very 

mild retarded at worst, 'I (Id) . Dr. Mutter then discussed each of the e lwen  

competency criteria (formally listed in Rule 3.211, now duced to s i x )  and found 

that at the time of trial the defendant had adequate capacity and/or ability on 

each one. He relied in part on the transcript of the defendant's suppression 

hearing and penalty phase testimony as well as his clinical evaluation and the 

defendant's responses therein (g., 1237-1246). D r .  Mutter also believes the 

defendant was carptent to be resentenced in 1984, and that he had the capacity 

to knowingly and intelligently waive his Miranda rights (g., 1248). Dr. Mutter 

does not believe the defendant was suffering f m  an exkreme amtional or mental 

disturbance during the offense (g., 1249).  He believes the report of Dr. 

C a n e r a  reflects a professionally competent evaluation for ccanpetency and 

insanity (a. 1250). Neither the defendant's capacity to appreciate the 

criminality of his conduct nor his capacity to conform his conduct to the 

requirements of law was substantially impaired a t  the time of the offense (Id., - 

1252).  

As for the defendant's drug use at the time of the offense, there is 

absolutely no way he can detemine this because there is no independent evidence 

to confirm or refute it (Id., - 1256, 5 7 ) .  The defendant definitely knm t h e  
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difference hewn right and wrong (Id., - 1263). The defendant's highly 

conflicting accounts of his  drug use to the original three doctors could -11 he 

the result of evasiveness and/or lying, and during the evaluation the defendant 

engaged in these behaviors, which is inconsistent with any real degree of mental 

retardation (Id., - 1264). A person's fund of knowledge affects their I.Q. test 

score. 

Cross-Examination of Dr. Ntter 

Dr. Mutter was asked why he did not perform or ask  moth^ expert to perform 

a whole myriad of tests, and his response was "Because none of those tests you're 

asking abut has anything to do with this man's ccmpetence or his capacity to aid 

counsel," and "If I thought they would give me additional information that I 

could not get from clinical evaluation, I muld have ordered them" (Id. - , 1292).  

Dr, Mutter then explained his conclusion that the defendant has solre organic 

impairment : 

A. I think he has -- the answer is "yes" with certain 
stipulations. 1 believe that he has a disturbance organically 
in expressing himself in tern of mrds and certain types of 
vocabulary. In that area I think he has what we call  an 
expressive aphasia, 

Or it's not really aphasia because he does express, but 
dysphasia, which mans a disturbance in the way he can 
verbalize ideas versus his thoughts, In that area I tkink that 
there is some minimal organic disturbance. I do not find any 
organic disturbance in any other area. 

Q.  When you say "aphasia, 'I what do you mean by that? 

A. Aphasia has to do with a disturbance of -- well, there are 
different forms of aphasia. It has to do with brain process. 
There can be a receptive aphasia which means in hearing and 
being able to process, or an expressive aphasia which means 
speaking and expressing in words or language that which 
reflects his true thoughts. 

Id., at 1300, 01. - 
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He s u n a r i z e d  by stating "I think he has sans disturbance of a minimal 

nature. " (Id) . The defendant's aphasia did not require further testing because 

I t . ,  . he was able to express himself in other language that w ere able to hear 

e 
and process" (g., 1303), and: 

He understood what we asked him; his a-rs e re  responsive, 
they -re appropriate, they mde sense. And his psychomotor 
activity, his other body language, the other things that we 
look at psychiatrically and neurologically, =re in context 
w i t h  an individual who did not show any kind of frank organic 
impairment. 

- Id., at 1308. 

The cutoff nlnnbers for I.Q. scores, as to mntal retardation, have varied 

from the DSM-I, 11 and I11 and D r .  Mutter does not strictly adhere to the current 

DSM-111 criteria (u., 1318). The defendant is in the "borderline to very 

minimal retardation" range (Ld., 1322). DK. Mutter v i m  the E M - I 1 1  categories 

as too inflexible and does not follow them. l4 Dr. Mutter was then cross-examined 

as to how he could have the audacity to disagree with the great and pmrful DSM- 

I11 criteria (Id., - 1327-1338). H e  was then asked why he did not perfom another 

list of a dozen of so tests, and he again responded t h a t  they have nothing to do 

14 

Q. Okay. According to Dr. mttes's opinion to a 
reasonable degree of psychiatric cerbinty is M r .  
Oats mentally retarded; "yes" or '!no?'' 

A. My answer is the same as the other. In some 
areas of intellectual functioning he will probably 
fall in a mild mentally retarded range. In other 
areas of function, he is not. 

Q. And as I -- as I think w've got through 
now for the third time, there is not such thing 
according to the DSM-111; you are either mentally 
retarded or you're not? 

A. Well, this is why I disa- with the book. 

Okay. 

Id. at 1326. 
I 
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with the  defendant's competency or his ability to understand and waive his 

Miranda rights (Id. 1346). 

IX. Mutter explained at length why he is  able to extrapolate the results of 

his examination back to the 1981 trial and 1984 resentencing. The records of the 

defendant's behavior, Fncludhg his prior t e s t b n y ,  j a i l  m o d s  etc. , show no 

variance in his mental status as it relates to the competency criteria. He does 

not have a fluctuating mental condition, rather his abilities and performance are 

static over time (Id. 1346-1350). In rejecting the t m  statutosy mntal health 

factors, Dr. Mutter relied heavily on the  facts of the offense. 
15 

Officer William Hatcher 

He has been in contact with the defendant in his duties as a Corrections 

Officer at Florida State Prison. Hatcher delivered mals to the defendant and 

picked up and delivered mail. He never had any trouble understanding or 
0 

15 

A. If he did this and assaulted a person without 
p m a t i o n ,  using that circumstance, for no reason 
whatsower, because he was in a frensy or a panic 
state , yes. 

But if he doss organize and go direct to that 
goal, like mbkry or trying to flee or concealing 
his tracks or doing other things that are totally 
antisocial, coupled with causing harm to another 
individual, I don't look at that a5 mitigating -- 
Q. Okay. 

A. -- because that's organized, goal-direct& 
behavior and that tells me something else. It  em 
he's got to know what he's doing. It may not be the 
best of judgmnt, but there is a mtive and there is 
a reason. 

- Id. a t  1413. 

-65- 



comnunicating with the defendant. (P.C.  V o l .  I, 1552). On one occasion t he  

defendant became e x t m l y  upset when he was not all- to  withdraw mney from 

his account, due to the fact the was on disciplinary c o n f i n a n t .  Hatcher tried 

t o  explain t h e  rule but t he  defendant e i t h e r  did not understand or did not want 

t o  understand. (B., 1556, 5 7 ) .  On another mcasion M r .  Oats had l e f t  several 

outgaing letters for Hatcher to pick up, but Hatcher had accidently dropped one 

back i n t o  t h e  cell. The next morning when t h e  defendant found the  letter still 

in his cell he accused Hatcher of s ingl ing him out  fo r  no reason, becam very 

hos t i l e  and told Hatcher t o  stay away from his cell (a. 1558-61). 

W i l l i a m  Cook 

Cmk is a Psychological Spec ia l i s t  a t  Florida S ta t e  Prison, with a Masters 

Degree i n  Psychology. H e  basically screens t h e  inmates to  determine if they need 

a "cal lout" ,  i.e. f u l l  scale evaluation. He has called on the defendant once a 

month for the past n ine twn mnths, The defendant has usually said l i t t le or 

nothing, as t h e  inmates are not required t o  interact with Cook. The defendant 

has never exhibited any unusual behavior, nor has he had any d i f f i c u l t i e s  

understanding Cook or vice-versa (Id. 1569-1575). 

'Ibmnie James Turner (Defense Witness) 

Turner was in prison with t h e  defendant i n  1976 and 1977, a t  Hillsborough 

C . I .  They worked in the kitchen together, lifted weights, played ball. The 

defendant started "huffing" l iqu id  paper soon after they met (Id, - 1602), which he 

stole f m  t h e  office supplies i n  the prison warehouse, and also obtained fmm 

imtes  who worked i n  D.O.T. o f f ices .  H e  and t h e  defendant m u l d  have D.O.T. 

mrk detail, fixing fences, m i n g  grass, etc., and the  defendant would huff from 

a bread bag. H e  huffed i n  t h e  kitchen and other  places as well, as long as he 
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had a supply (Id. 1605).  The defendant reprted hallucinations, and w u l d  "get 

f rustrated a l l  the  t i n e ,  talking a b u t  his problems and s tu f f .  " The defendant 

could hardly read OK write, and never wrote letters (Id, - 1608, 08) .  Hatcher 

tried t o  get the  defendant to  enroll in vocational training, but the defendant 

refused (Id. 1610) .  The defendant was thrown off the  D.O.T. squad because they 

had gotten some wine and huffed liquid papr one day, and on the bus r ide  hack 

the  defendant was drunk and threw up (Id,  - 1613) .  The defendant had snuck off t o  

the store and bought the wine  w i t h  mney from other h t e s ,  which he had done on 

four or five prior occasions as wel l .  (g,, 1627) .  Hatcher was with the 

defendant 1/77-12/77, and the  defendant used liquid papr throughout (Id. , 1622), 

usually abut three days a w a k  (Id, 1624) .  

L 

The defendant and Hatcher would play s t ra ight  whist together, a card game 

where each would get 13 cards ( i f  it was jus t  the  tm of them) and they then cu t  

the  deck t o  determine the  t rump s u i t  (Id., - 1628, 2 9 ) .  The defendant was really 

fond of the  ladies and indeed the defendant liked t o  t a l k  abut "Nothing but 

wxmn" (Ld., 1630). There was no alcohol at the prison, only marijuana and 

liquid paper. When 

the  defendant huffed he would get r ea l ly  happy and laugh a l o t  (sometimes he 

laughed so h a d  they had to  stop playing car&), then he muld  get  depress& 

(Id., 1635). The defendant never got caught using liquid paper except the time 

he got sick on the  bus (Id, - 1638). Hatcher never had any problems understanding 

the defendant and vice-versa. The high from l iquid paper only lasted txm or 

three minutes, and i n  f ive  minutes the defendant would be back t o  normal. The 

1 / 2  dozen tines he saw the defendant drink on the D.O.T. squad, he got loud and 

0 

When they played whist the defendant always tried t o  w i n .  

happy (g.( 1639) .  

0 
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Idealla Russ (Defense Witness) 

Russ is the  defendant's older (adopted) sister, with whm he grew up i n  
e 

Palatka. They =re raised there by t h e i r  aunt (Arethra Mae Adm) and uncle 

(Cleveland Adams). She is a year older than the defendant. The defendant was a 

slow learner.  Instead of doing his hamework he would go t o  sleep. H e  muld  read 

the short  verses i n  bible class because he couldn't  m r i z e  the  long ones (Id. I 

1654) .  The defendant was suspended from school several tirres fo r  not doing his  

work, disobeying the  teachers and making smart remarks, and when t h e i r  aunt would 

find out he would get a beating. The defendant muld  try and intercept the  mail 

so his aunt m u l d n ' t  find out, and then pretend t o  go to school, returning t o  the 

house a f t e r  she left for w r k  (Id. - 1655). 

The defendant liked his R U E  class, as he was around guns and it was l ike  

being i n  t he  zany (Id. 1657) .  She never helped the defendant in school because 

he never asked for it, and muld not even talk a b u t  his school problesns. Their 

aunt beat a l l  t h re s  of than as punishment (Id. 1658). Their home was p r ,  and 

both the aunt and uncle had t o  work. They had a small farm w i t h  sans &ls. 

Their aunt was very strict She beat them a l l  with cords a f t e r  they began 

s teal ing mney from her (Id. - 1663) .  She w u l d  also take the guilty hand and put 

it on the stove, then heat the h c k  of it. kss has a scar on her face from a 

reel her mother hit her with. She a l so  has hearing loss f r m  a beating. The 

beating would last  f i v e  t o  fifteen minutes. 

A t  one pint t h e i r  aunt got f rustrated with t h e i r  eating before she got 

home, so she locked the f d  up i n  her r c u m .  The boys (Sonny and Freddie) m u l d  

pick the  lock and take t h e  food out  i n  the m a i s  t o  cook and eat it (a. 1667, 

6 8 ) .  The defendant did not like the  way his  aunt treated his uncle, especially 0 
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her having a boyfriend on the side, and one day while his aunt and uncle *re on 

the porch, the  defendant t o ld  his aunt she shouldn't he out mssing around while 

his uncle was out there  wrking  hard every day. Their uncle tossed the  defendant 

against the  side of the  house, and to ld  t h e i r  aunt i f  he caught her messing 

around he m u l d  kill her,  After that  t h e i r  aunt was jus t  looking for a reason to  

beat the defendant (Id. 1669). For h i s  part, the defendant wu ld  follow his aunt 

around spying on her t o  see i f  she cheated on t h e i r  uncle, and m u l d  skip school 

t o  do it (Id. 1670) .  They got t o  the  pint where the  defendant finally 

threatened t o  beat his aunt i f  she tried to  beat him again (Id, 1675). 

On cross-examination Idealla stated t h a t  Freddie  refused to  help the 

defendant do his school work (Id. 1681).  Their aunt did not start beating them 

u n t i l  she was eight  or nine years old. She beat them with a peach limb fo r  not 

doing t h e i r  chores and homaJork: "She always jus t  said that when she heat us she 

beat us Mause she lwes us, and she want& us t o  be the  best tha t ,  you h o w ,  rn 

could be" (Id. - 1682) .  The defendant n w e r  wanted t o  do his hmmork, and t h e i r  

aunt would have to  force h i m  to  do it. Up 

u n t i l  the t h  t h a t  Delores Jerry came to  live with them, when Adealla was eleven 

or twlve, t he  only beatings e re  for not doing chores and hcammrk (g. 1 6 8 4 ) .  

The defendant got in trouble twelve t o  f i f teen  times a t  school f o r  talking back 

t o  his teachers and refusing to  do as they told him.  

(I) 

The defendant did not like studying. 

Prior t o  the  arrival of Delores Jerry, they always had plenty t o  eat and t he  

only problem was beatings with a switch for  not doing chores and hmmmrk. 

Delores was a pretty wild high school girl. She talked the kids  into stealing 

money f m  their aunt and giving some t o  her. The kids w u l d  take the  rap and 

get severe beatings for  it, much wrse than they had gotten before Delores 0 
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arrived (Id. - 1687) . Thekr aunt had to  lock up the phone to  keep it away f r a n  

Delores. She locked up t he  food because when she cam home she want& it to cook 

for dinner. The defendant liked to go fishing, and t h e i r  uncle used to take kim 

hunting (g. 1689). The defendant d id  cheat quite a b i t  in school. H e  used t o  

say ' ' W e l l ,  I got t o  get by somehow.'' The reason t h e i r  aunt tied them up for t he  

beatings was t h a t  otherwise they m u l d  run away. She took off   the^ clothes  so 

they couldn ' t  run outside.  

The defendant ran away for g d  when he was 16,  and less than a year later 

she heard he had got arrested. The defendant has wr i t ten  her letters saying t h a t  

he wished he could change a lo t  of things that had happened, and that he cared a 

lo t  about her (Id. 1692):  " Y e s ,  they was nice letters u n t i l  it got t o  the  point 

where he needed money and 1 couldn ' t  send it" (a. 1693) . The defendant never 

liked t o  work. She would get stuck f inishing his farm m r k  and they would have 

f igh t s  over it (Id. 1 6 9 4 ) .  A l l  i n  all, she had a good re la t ionship  with the 

defendant and Freddie and a great re la t ionship with her uncle, who ''very seldom" 

beat t h e  children. The defendant and FKEddie had a good re la t ionship.  Their 

uncle had a g d  relationship with t h e  defendant and Freddie except he was 

f rus t ra ted  that  t h e  defendant muld not  make an e f f o r t  t o  learn  his d c u t t i n g  

business and follow i n  his footsteps (Id. - 1695) .  The big problem was t he  aunt's 

beatings, and that they wsnt hungry u n t i l  she got hwne from w r k ,  a t  least u n t i l  

they learned t o  pick her  b d m n n  lock.  

0 

She never s a w  t h e  defendant use drugs or alcohol or heard him ta lk ing  a b u t  

using them. He j u s t  m k e d  cigarettes. As for the beatings, Adealla got the 

mst because she was t h e  oldest. Freddie got t he  least (Id. 1700) .  In  t h e  year 

before he ran away, the  one thing the defendant kept talking about was going to 
.. 0 
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live with his real parents (Id. I 1702), The defendant has a great. sense of humor 

and loves to laugh and tell jokes, and the kids all joked and played around a lot 

together (Ed, 1704). Their aunt mrked t m  jobs, including driving a school bus, 

and when she came home after a rough ride, it was "You better get out of my 

face, " and she mant it. The kids on her bus often behaved " v e q  badly" ( - Id. 

1705). 

Donald Williams 

As w i l l  be seen, W i l l i m  was a friend of the defendant's who was  in the  

Marion County Jail with the defendant irnnediately after the defendant's arrest. 

On January loth, 1980, Williams was taken to a doctor's appintmnt and escaped. 

He hid i n  the attic of a woman's house and was talked into surrendering by Det. 

Vance  Ferguson. Williams denied hiding a letter, given kim by the defendant, in 

the att ic of that house, and he does not remnber what he told Det. Ferguson 

after his arrest , and doss not h o w  how his fingerprint got on t h e  letter ( found 

by Det. Ferguson in the attic, see below). (Id. 1731-1739). 

0 

Dr. LmnardHaber 

Dr, Haber is a psychologist who examined the  defendant in  Ju ly  of 1979, 

prior t o  which he reviewed the same records as Dr. Mutter, Dr. Haber concludd 

that the defendant was canptent to stand trial in February of 1981 (P.C. Vol. X, 

p. 1829), and in April of 1984. At the time of the  c r i ~ ,  neither of the t w o  

statutory mental health mitigators applied to the defendant. The defendant has 

belaw average intelligence and verbal expressive deficits, but he is not mentally 

retarded nor is he significantly brain damaged (a. 1834). 
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There is no way to detelnzine what alcohol or drugs, if any, the defendant 

was under the  influence of during the offense, because there is no independent 
e 

evidence and the defendant's self-mprts are totally unreliable because he has 

given widely conflicting accomts, which varied even w i t h i n  Dr, Haber's interview 

of the  defendant (s., 1834). The c a p t e n c y  evaluations of Drs. C a r r e r a ,  Natal 

and Gonzalez were all within the normal accept& standards of practice in the 

forensic field (Id. - , 1835). The defendant has the ability to make a knowing and 

intelligent waiver of his Miranda rights. D r .  Haber then explained the purrpose 

and scope of a competency exam (g., 1837, 38) .  

D r .  H a k r  then r e v i d  his notes of the evaluation, which contained the 

following assessment. 

The defendant was pleasant, cooperative, soft spoken, 
responsive s-h and ccanprehension. Full language skills; 
understands mre than he can say, good range of e f f e c t ,  sense 
of humor, native intelligence, much higher than muld appear 
through structut-ed test, probably native intelligence betmen 
borderline and low average. 

- Id. at 1841. 

There was a bit of tug-of-war between them, but in the main the defendant 

was directly responsive to questions. His language and camprehension =re blow 

average but adequate, w i t h  his camprehensive higher than h i s  expression. The 

defendant did not show a flat affect but rather was expressive, showing both 

humor and concern (a*, 1843). Dr. Haber then explained the concept of native 

intelligence: 

A. Native intelligence is the intelligence that wi? are born 
with, presumably some --given intelligence that we bring into 
this world carried through genetic transmission, which is the 
kind of unpolished, rough potential that we have for doing 
things that human beings need to do in order to survive in t h i s  
-world, which includes learning and ramrtbsring and adjusting 
and acccuwcdating and thinking forward and projecting and 
reaching back in msrmry. 
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Native intelligence is that which k e  are brought i n to  the 
mrld with that enables us to cope, adjust and learn, as 
opposed to that which ws are directly taught. That muld be 
the polish on whatever potential ws have, so another mrd for 
native intelligence might be potential ability. 

I Id. 1844. 

D r .  Haber does not agree with the findings of Dr. Krop concerning the 

defendant's mental abilities. The WAIS-R test is affected by a wide range of 

variables, especially the mtivation of the subject: 

The same intelligence is assessable through m y  other 
techniques. One of the primary techniques is language; 
language skills. One of the high correlations betwesn 
intelligence and any particular function that humans acquire is 
that of language. So there is a high correlation betwxm 
language and intelligence. 

Also, the ability of an individual to understand and respnd 
and to create solutions to problems is the essence of what 
reflects intellectual ability. 

So in looking at this record I found, first, that there was a 
reprted I.Q. score in 1970, on a Slosson I.Q. test, with a 
score of 70; 70 being reasonably far remwed from 54. 

I think of greater imprtance than that test score was the 
damnstration of the defendant's ability to use certain mrds 
and language and language constructs and to see through, past, 
and hsyond certain questions; to understand and appreciate 
their nuances and implications, and to create thoughts and 
strategies to deal with than, which are far beyond the ability 
of an individual w i t h  a full scale I.Q. of 57, which muld 
indicate mild mental retardation. 

The functioning of this defendant verbally, persona 
effectively, and historically, speaks against that finding. 
doss not add up. It dces not ring true. 

- Id. at 1845, 46. 

1Y I 

It 

Dr. Haber next explained how I.Q. scores are broken into categories. Test 

scores are predictors of ab lity. If the defendant's observed abilities to 

learn, adjust, react,. and deal with the environment are beyond those that muld  

be forecast by his test score, the score is meaningless and invalid (Id. -- 1849). 0 
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Dr. Haber sees t h i s  often i n  screening applicants fo r  t he  police department. 

When asked i f  education affects  the W S - R  resu l t s ,  he states: 

A. W e l l ,  w i t h  t h e  W S - R ,  certainly, i t ' s  not supposed t o  have 
an e f fec t ,  but it has t o  have an effect. I t  doesn' t  have to.  
It likely dces have an ef fec t ,  because there are 11 s p i f i c  
sub-tests used in the  Wechsler Adult Intelligence Scale, and 
s m  of thase have t o  do with t h e  ability to recall direct 
information having to  do with things that are taught i n  school. 

So people who go t o  schml  and pay at tent ion have a def in i te  
advantage. They muld how such things as Washington's birth 
date,  or the date of the c i v i l  war, o r  directions,  o r  
geographic questions, or religious questions having to  do with 
K o r a n  or other Biblical mrks 'or l i t e r a r y  mrks; things that 
might tend to  be discussed i n  school which -- for which you 
would say the  individual was trained t o  know these things; t o  
he alert t o  than. 

Individuals who do not go to school, who are not educated, 
would l i ke ly  get 1-r scores on those and generally not have 
the famil iar i ty  with the  kinds of test questions. 

Aritkrmetic is something that is  normally taught in school. 
There are s m  few people who are self-educated, but by and 
large, arithrretic is one of the  sub-tests specif ical ly  used i n  
the W S ,  and i f  you're un-educated, or educated but haven't 
r ea l ly  gotten the  education, you're going t o  have t o  get  a 
lower score. There muld  be very few ways t o  achieve up t o  
your potential  i f  you haven't been trained. 

- Id. a t  1851. 

For optimum perfosmance the  test requires a calm se t t i ng  where the subject 

can devote f u l l  concentration, and it requires a subject who is will ing t o  

concentrate on mental exercises which are of no extrinsic in te res t .  A deprived 

smioeconomic upbringing ef fec ts  the  test resu l t s  i n  much the s a ~ e  way as lack of 

education. A person who views t h e  test as a challenge w i l l  score higher than 

s m n e  who views it as a chore. ( I d .  , 1854) Msed on the defendant's history 

and his evaluation, the  defendant falls  betmen the  borderline and low average 

range, somwhere is the 70-90 statistical range. 
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D r .  H a b e r  then wznt through the notes of his interview. When asked a t  the 

outset  about the murder charge, the  defendant stated, "I forgot a l o t .  I t  

slipped away * .  . I was j u s t  l iving day by day, which Haber said was the  i n i t i a l  

indication of a language grasp far exceeding the  57 I .Q. score reported by D r  . 

Krop (Id. ,  1856). The defendant said h i s  current lawyer, Miss Leslie, was trying 

" to  keep me out of the electric chair" for the  murder charge. The defendant knew 

the  al ternat ive was a twenty-five year sentence. He said his lawyer tried to  

help him, and the  state attorney, "they t ry to find me guil ty .  'I When asked how 

they do tha t ,  he said "I guess by gathering up information against me." In 

addition t o  showing his awreciation of the legal  p m e s s ,  this latter language 

is inconsistent with w h a t  p muld expect f r m  a mentally retard& person (Id. 
1860) .  

The defendant mderstd that  the  jury =re "People that gives a erd ic  t 

and they sit and l i s t en .  They try t o  figure out "did you do it or did you not do 

it. 'I When asked about his trials, he said "I jus t  leave it up t o  my lawyers" 

(Id, 1861) .  When asked w h a t  a verdict is he stated, "You c m  t o  a conclusion as 

to  - I cannot get it in m&, but I knuw what it is ." This response is 

indicative of his expressive disorder, whereby the  understanding is there, but 

the  mrds sometimes are not (a. 1863). The defendant stated that i f  you're 

found not guilty you're set free, and i f  guilty, "You could get saw time." The 

defendant knew murder and robbay are against the  l a w  and you're not supposed t o  

do it, and he knew this while he was on the  street, before going to prison. The 

' defendant knew i f  he heard a lie a t  t r ia l ,  you are "supposed t o "  tel l  your 

A t  his tr ial  his attorneys did most everything on t h e i r  own, as "He f e l t  lawyer. 

I could not do much f o r  h im."  
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When asked if he disagreed with kis attorney, "He did a few things, but its 

too late now," and "I wanted h i m  to subpoena a few people, but he didn't." A 

subpoena is "You have to  have people b m g h t  to your trial. I' He dossn't recall 

who it was he want& (Id. 1869) .  The defendant said he dropped out of school i n  

10th grade, and that "I really did not like it. I did not like all those hard 

questions and stuff." He states "I was pretty good in Science and English," and 

his mrst subject was math. He dropped He said he repeated the second grade. 

out when he was sixteen bscause of family problms with his aunt, and nxlved in 

with his m t h e r  i n  Wala. He did not how the address, so when he rode his bike 

the 37 miles to k a l a  he kept asking people until he found them, "I knew they 

stayed in Ocala. I t m k  it f m  - took it from there" (Id. 1 8 7 6 ) .  Dr. ha be^ 

states that tlzis use of language is significant: 

A. It's similar to those expressions used by Mr. Oats which 
are -- which have some meaning that go beyond the  actual 
question that you're asking in them. It's the language style 
that wuld be used by a person that has considerably or 
significantly mre intellectual ability than that reflected by 
t he  W S  score. 

I Id. 1877. 

When asked why he left his aunt, the  defendant said "You have that 

information, I don't want to  talk about that." Dr. Hakr states  this is a 

telling response: 

A. Yes, sir. That's --that is a te l l ing response in the sense 
that, "A, it shows that there is no difficulty whatsoever in 
pmessing information quickly, clearly, concisely, targeting 
exactly what it mans; having one's own reaction; having one's 
own opinion; acting on one's own opinion so this speaks to the 
issue of verbal ability. 

It speaks t o  the issue of intelligence and it also speaks to 
the issue of personality, meaning that this response says, I 
have my cwn ideas and I'll do what 1 want t o  do. I don't have 
to do what you tell me to do, and I'm not going to what I don't 
want to do. 

- 7 6 -  



It s h m  an independence and ability to formulate an idea, a 
thought or a feeling, and to act on it in an appropriate 
manner. 

- Id, at 1879. 

The defendant stated he was arrested €or burglary when he was sixten, and 

when asked to define burglary, "something, breaking into a company or a private 

hame after twelve o'clock" (g, 1881). The burglary rinvolved "a *stern store -- 
wait, a fashion store," and the defendant got five years, and he served close to 

four. The pattern of the defendant's responses indicate "the capacity is intact 

for remote memory and appreciation of past events, 'I and are consistent with 

borderline to low average intelligence, not mental retardation, as "This is not 

the interaction, the response style of a person who is mntally defective in any 

sense." The defendant understd the concept of parole and renemberd the rules 

he was supposed to obey. When asked if one of the rules was that you could not 

c&t a new c r b ,  he responded "That goes without saying,'' which again is "mil 

beyond" a response expected of a mentally retarded person, and which fits in with 

the overall pattern of the defendant's responses (Id. - 1886). 

The defendant stated that when he was sixteen he had been put on probation 

for the "Boot and Saddle Shop burglary." He was also sixteen when arrested for 

"auto theft, breaking into it. " When asked what happen4 to that charge, he 

said, "they t h r e w  it out." When asked about t h e  fashion shop burglary, for which 

he went to prison, the defendant said he stole some clothes because "I didn't 

have mney to get clothes I like. I like 

real nice clothes." The defendant said he would "rather not say who he did it 

with, k a u s e  he didn't want to get hini in trouble (Id. 1890). This is again 

indicative of a person who is not easily led, who has a mind of his awn and does 

what he wants (Id. 1891). 

I w x k ,  but my income was very small. 

0 - 
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The defendant said he had 

acting alone, because "my grand 

stolen a suit from the Boot and Saddle Shop, 

ither passed away. It's no excuse, but I wanted 

t o  get a nice s u i t "  (Id, 1892). H e  didn't return it afterwads because k knew 

he muld get in trouble. The defendant then described his Weal history, 

including the  headaches and the  sore spot on his head where the scar is. The 

defendant does not get mdicine i n  prison because " I ' d  rather  not go through the  

hassle with them." When asked i f  he w e t  his bed as a kid, he said, "Every kid 

did" (Id. 1900) .  When asked how he felt about burning a chicken (because it kept 

escaping and getting him a beating), he respnded "I have a gui l ty  conscience 

abut it. I do not l i k e  what I did, but I did it" (Id. 1902) . The defendant 

said he had taken home m e s ,  which he defined as What your m hm, what 

her rn taught her." 

The defendant said he started drinking beer at sixteen, then went t o  vodka 

and rum, H e  said he drank "at least tm six  packs and about t m  f i f t h s  of 

Smirnoff Vcdka in a day, 'I which would get him "pretty high and relaxed. " He 

muld  drink like t h i s  every day he had the  mney. D r .  H a b e s  then stated tha t  the 

extensive de t a i l  the  defendant prwided in his confession is inconsistent with 

this much alcohol ingestion, and indeed such large c o n s q t i o n  would l ike ly  cause 

rrermlry lapses if not outright amnesia ( rd .  1906) .  Dr. Haber then c m n t e d  on 

the huge inconsistencies i n  the defendant's various s t a tmnt s ,  as to  h i s  drug 

use and the facts of the  offense, t o  Drs * Natal, Gmzalez and Camera, a l l  made 

w i t h i n  a m n t h  of each other: 

Q. Why did t h a t  interest YOU? 

A. Because there appeared t o  be a pattern developing of 
different  responses a t  different  times t o  different persons 
which s d  to suggest t h a t  the defendant was attempting t o  
achieve something by taking one position o r  another, and while 
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the goal OF abject may have raMined the same, the concept or 
the idea bekind it m y  have differed from time to ti?w a5 to 
w h a t  would be helpful. 

In other wds, what I'm saying is that 1 believe the 
defendant did not initially h g i n  with a clear idea as to what 
statant would be in his best interest, and that the reprts 
may not have correspnded to actual recollections but rather to 
what the defendant may have felt would serve him best at any 
given time. 

Q .  
who has an I.Q. of 57? 

A. No, sir .  

In that t y p  of apmach, is that consistent with someone 

- Id. at 1908. 

The reason it is inconsistent is that retarded persons "have difficulty 

being devious." The defendant stated that he heard voices and saw "all kinds of 

creatures" while huffing liquid paper, which "was jus t  something I got hooked 

on." (Id. 1910). If scaneone gave h i m  a pill, he took it, but, "I do not how 

nothing about p i l l s . "  He snorted cocaine once when he was 16 and once when he 

got out of prison in 1979. H e  took 

"Darkies", and when asked the effect, stated "I could not tell the effect because 

I was also doing alcohol. But the touch it had, it was an uppie &. Felt kind 

of real g o d " .  (Id. at 1912). The defendant's respnser including his 

appreciation of the contaminating effects of one drug over another, is on a 

higher level than a Entally retarded person is capable of. The defendant said 

@ 
He tmk pills because "It's the kip tking". 

"The effect was real nice. It did not have rm tearing up my clothes or nothing". 

He knew that acid (LSD) was "the stuff on a piece of paper?", and said he tried a 

little p i e e  but was afraid and decided to s t i c k  w i t h  liquid paper. (Id. at 

1913) 

The defendant began using-hashish at 16 "to cut down the real harsh taste of 

The defendant marijuana. It did not give you a quick rush but a mellow high". 
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knew Bush is president, &fore him Reagan, k f o r e  him Carter, and before h i m  

Nixon: 

Q: 
A: H e  q u i t .  
Q: Doyouknmwhy? 
A: He did s m t h i n g  wrong. 
Q: 
A: Y e s ,  that's it. 

Do you how w h a t  happened t o  Nixon? 

D i d  you hear a b u t  Watergate? 

- Id. a t  1917. 

The defendant h e w  his case was back i n  the trial court, t o  check on some 

"errors or smthingll .  When asked what errors, he stated "About 1 was supposed 

t o  get you guys t o  come and see E", to check out his head t o  see i f  he was 

crazy. (Id. at 1923). The defendant was then asked about the murder charge. H e  

said when the police questioned him he asked t o  make a phone call but they 

wouldn't let him. They read kim a piece of papr "I did not quite understand. 'I 

Since they wouldn't let him make a phone call, he signed t he  piece of paper. He 

thinks the  papr was a Miranda sheet. He then states that t he  officers never 

read h i m  his Miranda rights: 

Wait, you signed your nam and talked to them? 

When I went i n  there there  was no arrest and they talked to me. 
I asked, why do you want t o  t a l k  t o  m? I guess, from my past 
record, they probably ran a check on me. I asked t o  make a 
phone call.  There was no Miranda read. They ere  asking 
questions that I felt could hann me. 

- Id. at 1925. 

The officers asked kim if he knew about the  murder and "I f e l t  I should have 

a lawyer there. They refused E a phone call.  They tricked me. 'I The defendant 

said he drank alot t h a t  day and smoked a whole nickel lxg of marijuana i n  one 

joint. 

12/24/79 . resulted (The defendant. is referring to the confession i n  the AEK case, on 

. 

when he and Dorrnie Williams e r e  spotted casing ANOTHER s tore .  

The defendant then referred to the high speed chase ( the  23rd) which 

After 
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the  chase he writ to  the  police s ta t ion  to  l m k  for  Donnie, because he didn't 

h a w  if Dohe had gotten caught a f t e r  the  chase. A t  another p i n t  he said he 

m n t  there t o  get his tape recorder. (Id.  1928) .  Once a t  the  s ta t ion  a 

detective came up and asked him about the murder. The Detective sa id  he had 

questioned Donnie, who blamed the  shooting ( A X )  on the defendant: 

It  my have been my past criminal record t h a t  got than t o  t a l k  
t o  me at first. That could 
have triggered it r ight  there.  

My dad was not l iked around there.  

I Id. a t  1929. 

T h i s  language and the  ideas it expresses are j u s t  "not compatible" with 

The defendant stated that he want& to  cal l  his sister, and mental retardation. 

"they sa id  i f  I sign I could do tha t " .  

they were asking about a mbhery and murder. 

H e  thought he need4  a lawyer because 

The detectives threatened and then 

induced him into confessing: 

Q: 

A: They e re  going fran 
what s o ~ h x i y  told them. They wre not sum, but my past 
criminal record could have something t o  do with it. 

So why need an attorney? 

Because they asked about t ha t  s tu f f .  

Q: D i d  you want an attorney? 

A: Because the way they =re talking t o  me,  the door was shut. 
The sergeant gets up; gives me mean looks as i f  he was going t o  
h i t  me. One thing on the side yelling or one on t h i s  side 
yelling and one on t h i s  s ide threatening rn the  time I w i l l  get 
it; they had a w i t n e s s  saying I did it. 

The other detective c m  in ,  takes me t o  t h i s   roo^ t o  the back. 
There's nobody around. The door is shut. He's r ea l ly  
threatening E, threatening my mom. H e  could have her  i n  j a i l  
as we l l .  H e  made -- he p d s e d  r i ~  k f o r e  I had 
told them what was what, off the  tape, before they made the 
taps, I tried to  get them t o  put it on the  t a p .  

D i d  you w a n t  t o  talk? 

I don ' t  h o w .  

Q: What did they p d s e  you? 

A: A l i gh t  sentence. 

I Id. a t  1930. 
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Dr. Hater then noted that in his 1981 suppression hearing testimony, the 

defendant also repfled the promise of a lighter sentence, but denied that the 

officers threatened or mistreated him. Dr. Haber states that this major 

inconsistency is another example of the defendant changing his tune to fit his  

perceived best interest at the  tim." ... that i f  one thing ci idnl t  mrk, the 

defendant is trying another tact". The defendant initially told the 

police he was the one who did it, because they pmmised him a lighter sentence, 

(Id. 1935). 

Dr. Haber was then asked to assure hypothetically (these are actual facts, see 

below) that during this initial interrogation he told then a man naMed Cheese 

participated, and that during his second interrogation the defendant exonerated 

Cheese, and said he had implicated him as revenge for Cheese snitching on him on 

a prior occasion. Dr. Haber stat& that this information was consistent with a 

pattern of "inconsistencies; of misstatmsnts, false statements, purpsely so, 

in an attempt to gain something OK avoid something. This is not the pattern of a 

mentally retarded person". (Id, 1937). The defendant then denied to Dr. H&K 

that he camnitted either the AEK or Martel c r h s .  This is again significant: 

A. Because it fell into the pttern of inconsistencies; of 
changing testinmy; now tied in with an explanation that these 
things w e r e  done consciously and purposefully in order to 
achieve a certain effect or to avoid a certain effect, and it 
added to the  impression of a lack of credibility and lack of 
believability of testirtlony, and of the defendant's easy 
capacity to change his responses and his recollections on a 
voluntaq basis. 

- Id. at 1938. 

The defendant said he was in t he  store 'I.. .but it was a surprise to me to 

see what happened". 

to nothing like this", and "A burglary could get you 15 years at most. 

He could do a burglary but not a murder, because "I ain '  t up 

Your life 

is not on the line". D r .  Haber again states that  the language and 

understanding &hind it are beyond the capacity of a mentally retarded person. 

(Id at 1939(. 
- 

The defendant knew that the right to remain silent meant he didn't have t o  say 

G 
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anything, As t o  "Anything you say may be used against you", he states, "You 

could say smth ing ,  they could use it i n  court on you" (Id.  1946), t h a t  "it 

could hurt  you". That 

was good thinking on h is  part. Dr. Haher then noted t h a t  a t  t he  suppression 

hearing the  defendant said nothing about asking for a lawyer, and this 

inconsistency is another example of the defendant changing hi5 tune to  s u i t  his 

That is the reason he asked the  cops t o  get him a lawyer. 

pzrceived best interest. (Id. 1978) .  

When asked what t h e  right t o  have a lawyer present during questioning meant, 

he stated "I could still ta lk ,  but I got t o  have a lawyer there w i t h  m". The 

defendant was asked about the  right t o  appointed counsel, which =ant "You muld  

have to  go t o  court. The judge muld  give you one" (Id. a t  1 9 4 9 ) .  The defendant 

again said he was a t  the  s to re  but didn't shoot mybdy .  He took the blame to  

protect his friends, "I took the  responsibil i ty for  it", because "I did not 

understand the  level of the crime" (Id. 1950) .  The defendant always took t h e  

blame when growing up. I kept it away f m  H e  stated "I had a gun i n  my pocket. 

kim. I had no bullets i n  it. I never need& it for anything". (Id. 1952) .  D r .  

H a b s r  then stated that he is aware t h a t  the defendant stabbed a s tore  clerk i n  

the head i n  New York a f t e r  his second escape. That episode along w i t h  the  

defendant's escape is part of his overall picture: 

a l l  of this mental ac t iv i ty  is incompatible w i t h  mental 
deficiency. His conduct is incompatible w i t h  mental 
deficiency. The cleverness, the  deviousness and the  a b i l i t y  t o  
implement the plans, t o  recall than, t o  discuss them, t o  change 
the t e s t b n y ,  t o  take into consideration what might happen, t o  
attempt to  negotiate, are all incompatible with mental 
deficiency. 

- Id. a t  1954, 55. 

The defendant said he had not intended t o  escape at h i s  mother's house, but 

"She started crying. I l o s t  it", meaning "I lost control of myself" (Id. 1956) .  

H e  was also af ra id  the police w e r e  p i n g  to beat him. H e  know t h a t  by running 
0 
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"I didn't keep my end of the bargain". The second escape was apparently not such a 
a spontaneous affair: 

A: They said you are a damn 
fool taking a rap for  it alone. !The pressure, these guys, 
hmhg about time and everything, scar you real bad. 

- Id. at 1957. 

The guys brought me t o  my senses. 

When he told the  police he did it "I knew I was t e l l i n g  a lie but I did not 

realize how serious it would be. I thought I may get 20 years o r  something.'' 

(Id. 1959) .  When asked if an- had made him do the crimes, he said " Y o u r  

friends turn out to  be your worst enemies" which is a very abstract phrase. The 

follcwing s t a t a n t s  by t he  defendant and assessment by D r ,  H a h e r  are critical: 

Q: Did you say different  things t o  the  doctors? 

A: N o t  t h a t  I could ramnber. 

Q: you know that  different things were said? 

A: I have a strange way. Ma- I don ' t  mention that. That's 
the  way it is. 

Q: What do you mean? 

A: I forget and go t o  sanething else; not that I want to tell 
a lie. 

Q: Okay. What -- how did you interpret  that, I Mean, that 
explanation of hcw he would come t o  tell the doctors different  
stories 4 

A: It's exactly that; i t ' s  another explanation. i t ' s  a 
strange way. Ma@ he mentions it; myb he doesn' t  mention 
it; maybe he remesnbers it; maybe he forgets it; ma- he was 
prcAnised sanething; m@ he wasn't p d s e d  something; ma- 
he was threatened; ma- he wasn't threatened. 

It's another reason for doing what he wants t o  do, but  t h e  
message seems t o  be that  the defendant does what he wants t o  
do, whatever t h a t  might be. 

I Id. a t  1961, 62. 

The defendant then said exactly why he kept changing his  story: 

Q: You talked to the police. You confessed, and tm months 
later said you did not do it. The next m n t h  you said you did 
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it; he mde you do it. N e x t  y m  said you remmbered mre and 
you were forced. why? 

A: The way 1 think, now it's definitely for real. My hand is 
on the B i b l e .  If I'm lying, I wuld not say it. To the 
police, because they promised r r e  20 years and not to make my 
parents look bad. 

With the doctor, the guys said, say you didn't do it. The 
other doctors, my cousin was in jail. He wrote me a letter. 
He said confess; get a good lawyer. You cannot get the 
electric chair. 

- Id. at 1963. 

Dr. Haber found the defendant satisfied a l l  eleven of the competency 

criteria. As to the ability to withstand incarceration, relative to the cell 

fire and feces smearing, Dr. Hakr had the follawhg interesting cmnts: 

A: about this defendant, based upon available infomtion and 
the examination results, it would tell me that  he may have 
learned that that was one way to either defer or deflect or 
derail a trial proceeding, and indeed it is, in sans instances, 

- Id. at 1969. 

The defendant's "She said he had glaves on, didn't she" outburst provides a 

wealth of evidence pointing to the defendant's competence (Id. 1971, 1972). The 

same is true of the defendant's "sane ballgame, I'll be back" f i n a l  ccarment. At 

the conclusion of the interview the defendant said sonetking that was both 

impressive, in tern of sincerity, and totally inconsistent with mental 

retardation. The defendant wan by stating that he was different now, and gave 

a cogent explanation of how he had cleaned up his act, stayed off drugs, changed 

his whole outlook. Dr. Haber asked the defendant whether he could hold a steady 

job if released: 

Q: Could you hold a job now? 

A: If I was shoved in a sewer. 

Q: What do you mean? 

A: That's how law I muld go to get a job. 
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Id. at 1977. - 

Dr. H a b e r  then gave a Lzlightfully clear de tion of ( ffuse brain damage: 

A: Diffuse brain damage is an expression coined to attempt to 
explain why certain behavioral functions or manifestations my 
be significantly below average. 

It's a technical term h c h  is used basically in conjunction 
with persons who m y  have learning disabilities, with children, 
or with persons who may, on certain sophisticated psychological 
tests, show a seeming dysfunction in their perfomce in 
spcific highly selective test performance which is not 
necessarily reflected in their overall behavior, or not 
necessarily reflected in their ability to do things, and not 
necessarily reflected by rnedical or neurological examinations 
or EEG's or EKG;s. 

It is an attqt to explain how and why some people m y  have 
difficulty doing some discreet psychologically measured 
functions, It's an attempt to explain that. 

That's what diffuse organic brain damage me-. Diffuse means 
it's around smmhere. W e  don't know where; w e  don't know how 
much, w e  don't h o w  what, and w don't know why, but it's a way 
to exTlain why a person cannot do a particular function of a 
measurable psychological type or cannot do it to a certain 
standard. 

- Id. a t  1979, 80. 

Det. Vance Ferquson 

Det. Ferguson obtained the defendant's confession in the A X  case on 

12/24/79. mother's house. 

Also Det. Ferguson discwered the alibi letter the defendant wrote to family 

W r s ,  and he questioned Donnie Williams as to hay Williams came to be in 

possession of the letter on 1/10/80. 

The defendant escaped f m  his custody that day at 

Det. Ferguson explained how the defendant cam to be in police c u s t d y  on 

12/24/79. Ihnnie Williams (the defendant's accomplice in the Martel case) had 

been arrested for the high spwd chase, and Ferguson was told he had information 

on the ABC mine. When Ferguson writ to the station he learned that the 
a 
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defendant had come there to b n d  Williams out of jail, so Ferguson questioned the  

defendant as well. l6 He definitely man by advising him of his Wanda rights, 

and the defendant said he understood each of his rights (P.C. Vol XIII, 2229). 

The defendant did not appear to be under the influence of alcohol and/or drugs. 

"His speech was clear, he was quite responsive and direct to the questions that I 

asked him". He and the defendant talked constantly back and forth, and the 

0 

defendant helped him draw a diagram of the stare. (Id. 2230). 

The defendant was a definite suspect in AE3C case because Dohe Williams 

(who was not involved in the ABC crime) had told the police (when he was arrested 

after the chase) that the defendant admitted to h h  that he was involved in that 

crime. Ferguson first asked the defendant abut the gun he threw fm Williams 

car. The defendant said the gun belonged to him. Eventually the defendant said 

he was in the ABC store, and his partner, Cheese, shot the man but wasn't 

supposed to. The defendant gave a detailed and totally accurate description of 

0 
the layout of the store, and he knew haw m y  shots =re f i red  and where they 

inpcted. (Id, 2233, 3 4 ) .  Duringthe interim: 

A, He appeared to be cooperative to me, and he was calm, very 
aware, attentive, answering my questions, giving facts without 
questions. 

Q. Now, did he appear to have any trouble understanding your 
questions? 

A. No S i r .  

Q. 

A. No, sir. 

Did you have any trouble understanding his answers? 

Q. 
of place, not responsive to the question that you asked? 

Did he give any answers to you that ere -- that seemed out 

l6 Ferguson never heard anything a b u t  the defendant wanting to get his taps 
recorder f m  Williams' car, which had been inrpounded after the chase (Id, 2332). 0 

. > .  
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* A, No, sir .  He was very believable. (Id. at 2236).  

Ferguson never made any promises to the defendant, and the defendant never 

indicated he wanted to stop the interview or that he wanted a lawyer. Because 

the defendant appeased truthful, and had shown them the location of the gun and 

where "Cheese" lived, Ferguson agreed to let the defendant visit h i s  mother. 

When they got there the defendant specifically asked Ferguson to park on the 

North Side of the house. After the a l o t t d  5 minutes Ferguson wnt in and the 

defendant's mother said he had fled through the back door on the South side of 

the house. (Id. 2239). The defendant had told Ferguson to park on the north 

side because "if his mother saw him get [out] of the police car it would cause 

her to have a heart attack". (Id, 2240). At the time of the initial interview 

12/24/79, the defendant did not canplain of a headache and did not appear 

fatigued . 

On 12/28/79 the defendant called Ferguson and request& another interview. 

In the mantime the defendant's gun had been matched to the Martel (instant) 

crime, so Det. Latorre from the Sheriff's Eparlxent was also present. Prior to 

the formal interview Ferguson and the defendant chatted abut various unrelated 

topics. A l l  the discussions about the case occurred on the tape (the transcript 

was read into evidence at trial, T.T. 845-922). The interview occurred at 5:30 

p-m., 12/28/79 (T.T. 845).  The defendant complained of a headache so they had 

the nurse from the jail give him some Tylanol. The defendant had no trouble 

understanding the Detectives and vice-versa. 

The defendant told Ferguson on the 28th that the reason he needed to talk to 

him was to exonerate "Cheese", who the defendant had falsely named a5 his partner 

to get back at Cheese for snitching on the defendant in an earlier case. His 
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real W n e r  was "Trick". The defendant a lso to ld  Ferguson he hoped Ferguson 

didn't get fjred because of h i s  escape. The defendant's confession was e x t m l y  

detailed,  and he again helped Ferguson prepare an accurate diagram of t h e  store, 

with the  only dispute bet-n the  defendant's version and the knm fac ts  being 

the  location of the getaway car ,  (Id. 2252). The defendant. said "Trick" was the  

shooter. 

After Ferguson l e f t  and then returned with s m  cigaret tes  fo r  the 

defendant, the  defendant b e c m  emotional: 

A. After I had come back i n to  the  m w i t h  M r .  Oats' 
cigarettes, he was m t i o n a l .  H e  was -- as I remember, he was 
crying, maybe; not sobbing and openly, but he was -- he had 
tears on his face. 

I t u r n 4  my tape recorder on, and he later on in  there  to ld  me 
t h a t  he was actual ly  the person that shot t h e  man and he shot 
him with his gun. 

Q. You're referr ing t o  the  ABC c r d ?  

A. Yes, s i r .  

Q. what about Trick? 

A. He told me that Trick was his cousin, Adel W i l l i a m s ,  and he 
lived i n  Dunnellon, and he started telling me a b u t  if I m u l d  
take him out  of the  j a i l  he would show me. I said * would 
have to  t a l k  about t h a t  and he said, you can handcuff me t o  the 
car OK whatever. 

- Id. a t  2253, 5 4 .  

Det. Ferguson never used any deception with t h e  defendant. As t o  his  

headaches, the defendant said his aunt hit him with a cane, and tha t  t h i s  caused 

his headaches and h i s  trouble w i t h  the l a w .  (Id. 2 2 5 6 ) .  The defendant had a 

good m r y  of the  events a t  t h e  Martel store, and his  descriptions wre 

corroborated by the known facts. A t  no tine did the  defendant ever say anything 

abut using chugs or alcohol or l iquid papr during the  period of the cr-s. I) 
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The defendant never brought the subject up a t  a l l .  l7 (Id. 2257, 58) .  The 

defendant never suggested or intimated tha t  he want& t o  stop the  interview 

because of his headache. (Id. 2260, 6 1 ) .  

Det. Ferguson was then ques t ion4  as t o  how he cam t o  possess the 

defendant's al ibi  letter, on 1/10/80. Irnnate Donald W i l l i a m s  ovelrpowered his  

escorting officer a t  a doctor 's  off ice ,  took h i s  gun and held a woman hostage i n  

her house. Ferguson found the  letter (P.C. Vol. X I X ,  3422) i n  the  attic of the 

house. Williams t o ld  Ferguson the defendant gave him the  letter the day before 

a t  a line-up, and the  defendant said t o  give it t o  his  mother. ( Id .  2274, 75). 

Williams told Ferguson he hid the  letter i n  the wwnan's att ic,  As to the  names 

i n  the  letter, "Vern" corresponds t o  verni t ta  Oats Grant, the  defendant's sister. 

"Shirley" is the name of another sister. "Adel" corresponds t o  his co-defendant 

i n  the  ABC case, Adelle Williams. "Marvella" is the name of another sister of 

the  defendant. 
@ 

(Id, 2281, and see 4496). 

Det. Fred Latolrre 

Ia tome questioned the  defendant a b u t  the Martel case on 12/28/79, i n  the 

presence of Et. Ferguson. The defendant "did not appsar t o  be under t h e  

influence of myth ing ."  (Id. 2375).  The defendant had no problan understanding 

the  detectives, and although the defendant has a type of accent, they could 

understand him. The defendant complained of a headache so they called the ja i l  

nurse wer. The defendant never indicated he wanted t o  stop because of the 

l7 The defendant's s ta ta ren t  makes a reference t o  his  being high, "1 was high 
and everything, I' when he decided t o  rob the  ABC s tore  t o  get  money for Chris tm& 0 presents (a, 2318). 
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headache. (Id. 2376) . The defendant never gave any indication that he did not 

understand his Miranda rights, and: 

A. He was able to respond to the questions that re posed to 
him and gave specific responses to specific questions where 
*re looking for specific things that would have been known to 
us as a result of doing our investigation. 

Id. 2378 

The defendant gave very spific information about the c r i n ~  which was 

accurate, and which was not released in the press. (Id. 2380). The defendant 

never indicated he want& the questioning to cease. During the time Det. 

Ferguson was getting the defendant cigarettes, the defendant said he was sorry 

for what happened, that he was attempting to straighten things out, and that he 

wanted to see his mother. mt. Latorre amphatically denied offering 

the defendant an inducevent or promise to get him to confess. In his confession 

he said he shot the lady at the Martel store accidentally, because the gun 

slipped. (Id. 2397). The defendant appeared mrseful and was emotional when 

(id. 2381). 

talking a b u t  the actual shooting. 

Phil Williams 

To make a long story short, Williams sent some jail records with the 

defendant's handwriting to the F'DLE handwriting analyst, for comparison to the 

al ibi  letter. 

Janis Busby 

hsby sent the  alibi letter from the Sheriff's Department to the F'DLE 

handwriting expert. 

Det. Fred Latorre 

Was present when the defendant wrote out his signature on the rights waiver 

form, which was also used by the FDLE analyst for comparison purposes. 

Det. V a n c e  Fermson 
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D s t .  Fwguson identified the original letter he found in the attic 1/10/80. 

The letter is i n  the same condition (P.C. Vol. XIX, 3422) as when he found it i n  

1980, except it has yellaJed sorewhat. 

Randall J. Haqqe 

Hagge is a "questioned-documents examiner" with FDLE. He found tha t  the 

author of the 'tknown" d o c w n t s  (known t o  have been written by the defendant) is 

the same person who authored state's exhibit #IS, the alibi letter. (Id. 2556, 

see 3422).  In other w a d s ,  the defendant wrote the alibi letter. 

Dr. Raphael Gonzalez 

Dr. Gonzalez was called as a rebuttal witness by the defense. He was one of 

the three dmtors who examined the defendant for campetency and sanity in 1980 

(his original report is at P.C. V o l  XXVIII, 5257). The defendant talked about 

both the  ABC and Martel cases. He had a better m r y  of the ABC incident, and 

was confused about which one happen& first (P.C. Vol. XV, 2644) .  Dr. Gonzalez 

then reaffimed the contents of his affadivit t o  defendant's 3.850 counsel. The 

defendant told him he used drugs and alcohol and that might k why he was 

confused about the crimes. The only source of information Gonzalez had was the 

defendant himself. 

0 

Dr. Gmzalez has recently numerous documents from defendant's 3.850 

counsel. The defendant never told Gonzalez about using inhalants, only 

marijuana, alcohol and cocaine. (Id. 2655). In his initial report he found the 

defendant had "significant intel-lectual impairments " , Mr . Fox never requested 

that Gonzalez consider the mental health mitigating factors, which he would have 

been willing to do. He wuld have found that, based on the defendant's deficits, e 
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he had a substantially impaired capacity to conform his conduct to the 

rquirements of law (Id. 2661), that he was acting under the substantial 

domination of his co-defendant, and t h a t  his mental age was w e l l  helm his 

chronological age. (Id. 2665). He would have reached these conclusions at the 

t h  had he been asked. 

Bas4 on MY. Fox's statemsnts to the Court i n  1984, that the defendant was 

insane, Gonzalez has doubts about whether the defendant was competent at that 

time (Id. 2668, 6 9 ) ,  and a new evaluation was needed. Given all the new 

information he has received, he has "questions" ahjut  the defendant's ccanpetency 

i n  1980 as wel l .  (Id. 2671).  The defendant's low IQ is probably a reflection of 

an organic condition. (Ed. 2675).  

0 Cross Examination 

When Gonzalez read the defendant his Miranda rights the defendant said he 

understood them. The defendant did not have any difficulty understanding his 

questions, and his responses ere  appropriate, (Id, 2678). In 1980 Gonzalez 

concluded that the defendant was "competent to assist his attorney in his own 

defense". The defendant hew what he was charged with and the possible 

penalties, and told Gonzalez he was able to ccmnunicate well with his attorney. 

The defendant had no problems carmunicating with Dr. Gonzalez. He was w d l  

oriented in all three spheres, his speech was clear and relevant and his reality 

testing was not impaired. (Id. 2680). The defendant was concerned about getting 

the chair, and knew he could also get life. (Id.  2683). 

As to drug use, the defendant did not spifically say he was using drugs or 

@ alcohol at the  time of the offense, rather that he used cocaine, mijuanna and 0 
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alcohol on a regular basis. (Id. 2685). Gonzalez s ta tes  that active 

intoxication creates " m r y  clouds" and "jeopardizes mamry". He is not 

famil iar  with the defendant's confession, but assming it contains extensive and 

accurate detail, that muld be inconsistent wi th  a significant level of 

intoxication a t  the time of the offense. (Id. 2688).  The defendant told 

Gonzalez he &ark t m  six packs of beer plus tm f i f t h s  of vdka  daily. (rd. 

2 6 9 2 ) .  Dr. Gonzalez does not know i f  the defendant &ark these copious m m t s  

betwen his July 1979 release and the 12/20/79 crime, "I just tmk his mrd and 

w e  didn't go into detail about t h e  munt". (a. 2698). 

As for IQ tests, the subject's motivation t o  concentrate and do well 

as does the definitely affects the score, "NO DOmT A)3ouT IT" (Id. 2 9 0 0 ) ,  

subject's fund of hawledge: 

Q. Your fund of knowledge and s m n e  f m  a very -- th t -- 
that hasn't done we l l  i n  school, drop@ out i n  the  10th grade, 
comes f m  a very restricted e c o n d c  background, very deprived 
social hckground, they're not going t o  have the  -- the fund of 
knowledge that a middle class kid out in the burbs is  going t o  
have, is he? 

A. That's true, 

Q. Okay.  And that can affect his IQ, can ' t  it? 

A. N o  doubt h u t  it. 

- Id. at 2900. 

D r .  Gonzalez has experience w i t h  persons from deprived socioeconcinic 

backg-rounds who score poorly on I Q  tests but whose actual functioning is higher 

than the scores muld p r d i c t .  (Id 2702) .  

As t o  the mitigating factors of extrerre mental or emtional disturbance and 

substantial domination, Gonzalez relies heavily on the  defendant's intoxication. 

When asked "Do you know how intoxicated he was" ,  Gonzalez replied "No.  I don't 
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h o w " .  When asked if the defendant had the same co-defendant in the 

ABC and Martel case, Gonzalez stated he thought it was the  same. ( Id .  2704) .  

The defendant k n m  right f m  wrong. The defendant did not s p i f y  how he was 

dominated or what  role his co-defendant played, but he indicatd he acted the way 

he did "because others exercised this pressure upon him." (Id. 2712). The 

family mesnbers also ~ p r t e d  that the defendant was led astray by his less 

honorable friends. 

(Id. 2703). 

Gonzalez has definitely had cases where the lawyer says his client is crazy, 

and upn examination Gonzalez has found the client to be cmptent. (Id. 2718). 

H e  has also seen defendants who had the ability to participte in their defense 

but decided to leave it completely up to their lawyer. (Id. 2719). Dr. Gonzalez 

is not aware that the defendant has given n w r o u s  different descriptions of how 

the murder occurred. (Id. 
2722, 23). 

6 He estimates the defendant's mental age at 15 or 16. 

When asked flat out i f  the defendant was ccanpetent in 1980, Canzales stated 

"Yeah. I think he was not ccmptent to stand tr ial  hscause of the mitigating 

factors also in existence". (Id. 2741). He has "reasonable doubts" about the 

defendant's campetency in 1980. Gonzalez states he was not asked to determine 

competency in 1980, rather only if the defendant could relate to his attorney. 

He doesn ' t  think the defendant would have been much help to his attorney because 

of his "mental illness, you know, that I mentioned to you, the psrsonality 

disorder, probably t h e  questionable drug abuse - - I t .  (g. 2743). It i s  fairly 

clear f m  his testimony at this pint that Dr. Gonzalez is confused about 

ccanpetency to  stand trial and the criteria attendant thereto. 

0 
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A final interesting p i n t  is that in all the extensive materials he has 

r e v i d ,  from the defendant's childhod up to the tire of the instant hearing, 

the defendant's mental status has not changed. "I didn't see anything -- 
mything that has changed. (g. 2748). 

Dr. Fausto Natal, M.D. 

Dr. Natal was the thi rd  and final expert who examined the defendant for 

competency in 1980. (His initial report: is at P.C. Vol. XXXVIII, 5259). H e  

could not testify at the hearing because of a heart condition, and over the 

State's objection the affidavit he gave defendant's 3.850 counsel was admitted 

into evidence (P.C. Vol. XXX, 5575). The affidavit states he would have found 

the saw four mitigating factors as Dr. Gonzalez. He cannot offer an opinion as 

to cwnpetency in 1981 or 1984, though based on Mr. Fox's 1984 "the defendant is 

crazy" statements, he would have requested a new evaluation. 
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WEETHER THE DEFENDATTI' WA,S DENIED THE EFFECTIVE A S S I S m E  OF 
MENTAL !ZALH EXPERTS DUE 'I\3 TRIAL COUNSEL'S 1"ECTTVENESS. 

IT. 

WHETHER TRIAL COUNSEL WAS INEFFECTIVE AT THE GUILT AND PENALTY 
PHASE IN 1981 AND TXE RES-ING IN 1984. 

111. 

WHETHER TRIAL COUNSEL WAS INEFFECTIVE AT THE 1984 RESJ1sITENCING 
FOR FAILING TO PROPERLY FEQUEST A COMPETENCY FN+LU.XI'ION. 

Iv. 

WHETHER THF: DEFENDANT'S CALDELL CLAIM IS PmEDURALLY BARRED. 

V. 

WHETHER THE DEFENDANT'S CLAIMS REGARDING IMPROPER PROSECUDRIALI 
ARGUMENT AND IMPROPER APPLICATION OF m V A T I N G  F m R S  BY THE 
TRIAL COURT ARE PRKEDURALLY BARRED. 

VI. 

WHETHER THE CXPMLLVIVE EFFECT OF VARIOUS ALLEGED ERRORS 
RENDERED THE TRIAL AND SEN"CING F " D A M E " L Y  UNFAIR. 
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SUMMARY OF ARGUMELJT 

The State s k t s  there is no independent claim of ineff tive assistance of 

mental health experts at the penalty phase. Them is of course the right to 

c o w e l  being effective at the penalty phase, which is really what claim I 

entails, and for purposes of analysis the State assumes counsel's psmlty phase 

investigation and presentation *re deficient. There is no question that the 

defendant's experts wuld  have testified that a11 manner of statutory and 

nonstatutory mitigating evidence existed, and there is no question that the 

State's experts would have contradicted than as to all the statutory and most of 

the nonstatutory mitigation. The problem with the defense exprts is that, as 

found by the trial court, "the factual bases u p n  which these experts pxit  their  

opinion are not believable and are not supported by such objective evidence . . . " 
(P.C.  Vol, XIX, 3320). The trial court recognized that the opinions of the 

defense expests "appear ccanpelling on their face," as indeed they do, but that 

"these assertions and opinionz simply do not fit the facts of this case" (Id). 
The record in this cause does not merely support the trial court's conclusion, it 

mandates it. Trial counsel was not prejudiced by counsel's failure to properly 

advise or utilize or obtain mental health experts at the penalty phase, because 

there is no reasonable probability that the jurors would have clredited t h e i r  

opinions and r e c m n d e d  life. Indeed, the State's rebuttal would have included 

not only contrary expert opinion, but e x t m l y  damaging evidence about the 

0 

defendant as well, 

Counsel was not ineffective in failing to pursue m intoxication Lzfense 

because there is no evidence the defendant was intoxicated. Counsel was not 

ineffective at the suppression hearing for pursuing an inducenent theory rather 
n 
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than an "I did not understand my rights'' theory, because there is no credible 

evidence to support the latter theory. The issue of the defendant being shackled 
e 

could and should have k e n  raised on direct appeal, and given t h e  defendant's 

history trial counsel's objection would mst ceeainly have fallen an deaf ears. 

The claims regarding counsel's failure to request a competency evaluation in 

1981 and failure to pmperly request one in 1984 f a i l  because there is no 

reasonable probability that the defendant was incompetent during either period, 

and indeed the t r ia l  court's findings on competency are overwhelmingly supported 

by the record. The defendant's other three claims are pwxedurally barred. 

For a more campsehensive yet nevertheless succinct surranary of the State's 

position, see its post hearing rmmrandum at P.C. 3239-3253. 

... 
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THE IA 

I. 

Nur PREJUDICED BY 3UNSEL' DEFICIENT 
PERFORMANCE AT THE PENALTY PHASE. 

The State will treat claims I and II(C) and (D) as a single penalty phase 

ineffectiveness claim, and will assume counsel was deficient in his investigation 

for and presentation at the penalty phase. Iqically, in assessing the prejudice 

prong of Strickland v. Washinqton, 466 U.S. 668 (1984), the first step is a 

review of what counsel did present at the penalty phase. The defense called six 

witnesses at the penalty phase: Dr. Carrera (T.T. 1149-1174), Vedtta Gant 

(sister, T.T. 1174-1180), E d i t h  Johnson (aunt, T.T. 1187-1195), Willie May Oats 

(mother, T.T. 1195-1204), and the defendant himself (against counsel's advice, 

T.T. 1221-1233). 

Dr. Carrera described the defendant's disturbed family his tory  and the 

pattern of abuse, and problems in school. He descrikd the stme mrts of 

substance abuse as at the 3.850 hearing (since his July 1979 release defendant 

reported drinking a fifth of vodka plus six or mre beers a day plus mxrijuana, 

eight or nine joints a day, right up unt i l  the day of his arrest). Dr. Camera 

reprtd the histaxy of Wtting, pymnmia, and cruelty to animals, which can 

be the result of "Psychological disturbances" or "impulse disorder. 'I He then 

explained what an impulse disorder is, and that many of the causes (pver ty  with 

deprivation, parental rejection, childhod abuse) were present in the defendant's 

upbringing. The defendant's pyrmmia and cruelty to animals is consistent with 

an impulse disorder. The defendant has borderline to very low average 

intelligence with a mntal age of 12 for school achievement, which would pretty 

much restrict h im to mual labor. The defendant's inpulse disorder will cause 

him to act impulsively when under stress. 
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The defendant's sister Vemitta Gant described haw the defendant's natural 

mther and father gave the defendant to  his aunt in Palatka t o  raise when the 

defendant was very young, and that the aunt =fused to give the defendant back to 

his natural parents. When the defendant cam to l i v e  with Vernitta and their 

parents in 1973, after running away fram his aunt, the defendant had scars on his 

head f m  a beating. 

Edith Johnson, the defendant's aunt (not the aunt who raised the defendant) 

testified to the m y  the defendant lived thmugh while grcrwing up in Palatka, 

and she saw the aunt beat the defendant w i t h  an extension cord for not collcxting 

the wwd correctly. It was not the paddling you m l d  give a child but rather a 

real beating. The aunt muld lock up the food and the kids would gw hungry until 

she returned. One t i n e  she hit the defendant on the head with a s t ick ,  causing a 

big gash, and the defendant's grandmther almost vent to the welfare people to 

have the kids taken away f m  her. Ms. Johnson then told the jurors that the 

cruelty the defendant went through changed him, mde him abnoml, screwed up his 

head, that's why he did what he did. 

0 

F'mddie Oats, the defendant's brother, -lain& that he and the defendant 

WE given to their aunt and uncle (the Adams) because their parents couldn't 

afford to raise then in Ocala. Their aunt beat the defendant regularly, and she 

busted a hole in the corner of his head, which is still visible, during a beating 

with a stick. The defendant suffered headaches after that and a c t d  strangly. 

The defendant finally got s i ck  of the beatings and ran away to Ocala. The 

punishmnts created alot of pressure for than. When their real father c a m  t o  

Palatka to try and claim then, when he and the defendant wre in sixth grade, 

they didn't kww who he was. 
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Willie Mae Oats, the defendant's natural mther, related haw the defendant's 

father took Freddie and the defendant to live with his brother's family (the 

a), even though she want4 to keep then. He finally agreed to getting them 

back, but the Adarm, specifically the defendant's aunt Are*, asked for $500.00 

for their return. and she didn't have it, She finally got the defendant back when 

he ran away from his aunt and cam to live with her when he was sixteen. The 

defendant had headaches and he acted strangely, and loud noises muld drive h i m  

crazy. The defendant tried all different kinds of painkillers but his head still 

hurt, and the doctors couldn't get rid of the headaches either. The defendant 

was always nice and respectful to her and would help her mnd the house. 

didn't get into any trouble until he started being with Dollnie. 

He 

Up until then he 

never was in any trouble. Adelle was also a bad influence on the defendant. 

The defendant testified that his mother told him he was t v a  or three when he 

He didn' t find out a b u t  his real parents went to live w i t h  his aunt in Palatka. 

until he was eight. He ran away fsam his aunt for good around June, 1973, and 

rode his bike to his mother's house in Ocala. He had run away quite a few times 

hefore that because his aunt was constantly beating and whipping h im as 

punishvent for small things, using fan belts and sticks. When the defendant was 

around thirteen his aunt hit him on the head with a stick and there was blood 

everywhere, and he still has a scar f m  it. 

aunt gave him four dollars not to tell his uncle what happened. 

He didn't go to the  doctor, and his 

One time he and 

his brother rere called t o  the principle's office and that is the first time they 

ever met their father. 
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The abve factual sumnation demonstrates that the jury was mll aware of the 

defendant's deprived and abusive upbringing, family turmoil, low intelligence, 

self-reprtd history of drug and alcohol abuse, and t h a t  his upbringing and 

childhmd behavior wxe consistent with an impulse disorder which becanes 

aggravated in stressful situations. The jury did not hear that, in the opinion 

of Dr. C a r b o n e l l  and m. Phillips, the defendant is mentally retarded and 

significantly brain damaged. They did not hear that in the opinion of Drs. 

C a r b o n e l l ,  Phillips, Camera, Gonzalez and Natal, statutory mitigating 

factors apply. If that was the end of the story, the State muld pack up and 

head hcane. Indeed, if the defendant's brief was this Court's only some of 

information that muld ke the end of the story, because nowhere therein is 

mentioned the testimorry of the State's experts or the exbxxrely damaging evidence 

the jury m l d  absolutely have heard in the course of the examination of all the 

e-s, which includes not merely additional criminal acts but a whole pttern 

of behavior that is absolutely inconsistent with the defense e x p r t s '  opiniam. 

Initially the State takes exception to the legal standard propounded by the 

defendant as to the prejudice prong of penalty phase ineffectiveness claims. The 

defendant asserts that the standard is whether, had the jury heard this evidence 

and returned a life recarmu3ndation, would a reasonable basis exist for the life 

recamnendation. That is most certainly not the issue, rather the issue is 

whether had the jury heard the evidence (all the evidence), is there a reasonable 
probability they m l d  have return4 a life reccamrendation. The trial court 

below found that there was no reasonable probability they would done so, because 

although the defense exprts' opinions appear canpelling an their face: 

"The factual bases upn which these experts posit their opinion 
are not believable and are not supported by such objective 
evidence as to suggest a reasonable probability that [sic] the 
jury's recarmrendation and therefore the sentence would have 
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a been different. m-r, the ultimate conclusions of the 
experts are psitively refuted by the record, including the 
defendant's conduct prior to, during, and subsequent to the 
criminal episodes and throughout the judicial proceedings. 

All of defendant's assertions and the opimions of his experts 
appear compelling on their face. These assertions and opinions 
simply do not fit the facts of this case.'' 

P.C. Vol. XIX, 3320. 

In order to understand the stark reasonableness of the trial court's 

findings it is messary to review the entire record of the 3.850 proceeding, 

which paints a portrait of the defendant that is campletely and grossly at odds 

with the defense experts' factual assertions regarding mtal retardation, 

significant brain -9, and the statutory mitigating factors. The abavE3 

Statemnt of Facts will hapefully be of benefit in placing this Court  in the 

shoes of the trial court, because when this C o u r t  walks a mile (a very long mile) 

in the lower court's shoes, the propriety of its ruling will became evident. As 

in Bert-xlotti v. State, 534 So.2d 386 (Fla. 1988), and Francis v. State, 529 

So.2d 670 (Fla. 1988), the trial court had to choose betwen conflicting 

evidence, as trier of fact, and as in those cases the trial court's findings are 

amply suplrted by the evidence. 

As to mental retardation, the defendant presented evidence that he scored 57 

and 61 on the W S - R  test, which is in the mildly mentally retarded range under 

the DGM-TI1 psychologists handbok. Dr. Phillips and Carbnell found that the 

defendant's abilities are consistent with his low I.Q. scores, because the 

defendant has a flat emtionless affect, is incapable of planning ahead, 

incapable of being deceit.fu1, incapable of manipulating other people, easily led 

and & willed, unable to think for himself, and all in all an extremely 

intellectually deficient individual. Indeed, Dr. Carbonell stated that 

defendant's abilities are actually lower than his I.Q. scores m l d  indicate. 
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Due to space limitations the State cannot at this juncture recount all of 

"&.e facts in the record that prove their  assesmnt is a ccsnplete farce, all of 

which are related abwe. These include the alibi letter, the defendant's 

discussions with Dr. Carrera in 1980, his t m  escapes and his ability to elude 

the police and FBI for s ix  mnths (during which he found another partner, with 

whcsn he robbed a liquor store in New York and stabbed the female clerk in the 

head), his ability to accurately recount in his t m  confessions virtually every 

detail of the c r h s ,  his ability to testify rationally at the suppression 

hearing and penalty phase, his camnen.t;s to the court, and especially his lengthy 

discourse with Dr. Haber shaving language and intellectual abilities f a r  

exceeding the mentally retarded range. The defendant has consistently sham the 

ability to  plan, manipulate, wade, cheat, and lie. The defendant's I.Q. scores 

do not accurately reflect his real abilities1* because of a host of factors that 

muld skew the results downward in his case. In reviewing the entire record, 

this Court will surely agree with the trial court that the defendant's experts' 

opinions on retardation and his mental abilities truly do not square with the 

facts. 

As to brain damage, DK. Carbonell and Dr. Phillips assert that there seans 

to  be diffuse damage, which they attribute to a head injury and long tern drug 

and alcohol abuse, especially the defendant's use of liquid paper. However the 

record sinply does not support a long tern history of drug and alcohol abuse. 

The defendant was in prison all of 1976, 1977, 1978, and the first six mnths of 

1979, having been released July 2nd, 1979, 5 1/2 mnths before the crime. The 

l8 Dr. Haber; borderline to low averaw, DK. Carrera; borderline to very low 
average, Dr. Mutter; borderline and in sans areas possibly the very mild retarded 
range, but nowhere near 57. 
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only evidence of the defendant's drug use during his incarceration was a fellow 

irnnate who testified that in 1977 the defendant used liquid papr on a regular 

basis. As for liquid ppx, Dr. mtter and the defendant's awn addictionohgist 

testified there is no evidence that liquid paper causes permanent brain damage. 

The evidence of the defendant's use after his release is his awn ridiculous 

assertion of drinking t w  fifths of wdka plus t m  six packs a day up until the 

t h  of his arrest, which he clainred did not even get h im drunk, only 'Yelaxed". 

That is what the trial court is talking about when he states that the "factual 

bases upon which these experts posit their  opinion are not bliwable and not 

supported by such objective facts." This occurs time and again in relation to 

their opinions. 

Dr. Haber and Dr. Mutter both explained that the defendant had an expressive 

disorder, which Dr. htter described as an "expressive dpphasia," whereby the 

defendant fomlates the idea and understanding properly but sareths ha3 

difficulty fomlat ing the words to express the idea. This difficulty may be 

organic, in that the brain process responsible for expression my be disturbed, 

however the disturbance is minimal and does not effect his cognitive functioning, 

which is intact. Dr. Haber explained that the term brain damage doesn't tell you 

anything, because even if there is cell damage or a distwlxmce in saw distinct 

brain function, that does not mean the person's higher cognitive functions and 

abilities are impaired, and that's what really matters. This defendant's higher 

functions are not impaired, and the defendant's responses to Dr. Haber are a 

testament to that fact. 

0 

Turning to the statutory mitigating factor of "substantial dmination," the 

first salient fact is that the jury heard the evidence of both the ABC and Martel 0 
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case, and h e w  that the defendant had a different co-defendant in each. The 

c m n  denominator in both was the presence of the defendant and the defendant's 

gun, and that the defendant shot the only witness in the head. Had the defendant 

attqted to use experts to argue this factor, the State muld have presented 

evidence that the defendant cdtted the s m  type of c r h  in N w  York w i t h  yet 

another different partner. The defense experts rely for this factor on the 

defendant's retardation and wak-willed, compliant, easily influenced mental 

make-up, and his supposed inability to formulate plans. The State rebuttal to 

this muld include a11 the facts which go into rebutting the defendant's claim of 

retardation, and in so doing the jury m l d  again see that, far f m  being a 

helpless sheep led to slaughter by dcsninating cohorts, the defendant is a 

schaner, a prodigious liar, sawone who will do or say whatever he wants to suit 

his needs. In short, atta-tptai reliance on this factor m l d  have backfired in a 

very big way. 

As for whether the defendant's "ability to conform his conduct to the 

requimnents of the law is substantially iTnpaired," the analysis is similar. The 

defense experts rely on intoxication at the time of the offense, and not only is 

there no credible evidence of that, the defendant's accurate, detailed account of 

the crimes is grossly inconsistent with any significant d- of intoxication, 

They again rely on his mntal retardation and his supposed inability to 

appreciate the consquences of his actions. They employ the kitchen sink 

approach, but it fails miserably because all the factual underpinnings have no 

basis in established fact. The defendant had a perfect ability to confom his 

conduct to the law when he wanted to, and on these b m  nights and again eight 

mnths later in New York he chose not to, picking an easy, unguarded isolated 

target t o  get s c m  quick cash. 0 That is the reality of t h i s  case. 
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e 
As for "e- mtal or anotional disturbance," the analysis ie again the 

The only mtal or amtional disturbance established by this record is the srrme. 

defendant's need to pick up s c m ~  easy cash. 

In sunmation, there is no reasonable probability that had the jurors heard 

the full picture, that presented by both sides at the 3.850 hearing, they m l d  

have returned a life recmmnclation. Tb the contrary, whatever sympathy was 

generatRd by the evidence they heard of the defendant's upbringing muld have 

been lost. Jurors are Seasonable, c m n  sense people, and they how a tainted 

bill of goods when they see one. 

11. 

C m m  W NUT I"ECTm A!T EITHER THE GUILT OR PENALTY 
PHASES. 

Suppression H e a r i n q  

The essence of this claim is that rather than enplaying an inproper 

inducerrent theory, counsel should have relied on expert opinion that the 

defendant did not have the mental capacity to understand or b i n g l y  waive his 

miranda rights. The trial court found that the defendant was essentially trying 

to reargue the voluntariness issue using a different tact, and that trial counsel 

had "presented a forceful and factual argument well within the standards for 

c a r p t e n t  counsel" (P.C. Vol. XIX, 3321). 

Even assuming counsel was deficient for not presenting Dr. Phillips and 

Carbnnel at the suppression hearing, there exists no reasonable probability that 

the m t c a  of that proceeding m l d  have been different. Their opinion that the 0 
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defendant is too feeble minded to understand his rights is directly contradicted 

by the defendant's responses to Dr. mbr concerning his miranda rights, as well 

as by all the other facts that contradict Dr. C a r b o n e l l ' s  and Dr. Phillips' 

findings concerning the defendant's intellectual abilities. It is interesting 

that at the suppression hearing, the defendant never said he did not understand 

his rights. When Dr. Phillips asked the defendant whether he understood each 

specific right, the defendant refused to give a straight anmix ,  saying only that 

he did nat know why he confessed. when Mr. Fox was asked if the defendant 

understood his rights, Fax responded that he still thought they had a valid 

inducanent challenge to the confession. The defendant told Dr. Hater the police 

never gave him miranda, that he want& a lawyer but they tricked him, threatened 

him, made him prcanises, and muldn't let him make a phone call. 

In sum, there is no reasonable probability ar remote possibility that the "I 

Additionally, the trial didn't understand" approach m l d  have been successful. 

court correctly found that M r .  Fox did a captent job at the hearing. 

* 
Failure to U s e  Intoxication Defense 

The defendant told Dr. Carrera he had one beer the day of the offense and 

that he did not participate in the crhs (P.C. Vol. XxXvIII, 5252, 53). He 

told Dr, Gonzalez that he did the shootings, but his friends made him do it. He 

said nothing to Gonzalez about drug use on the day of the crimes. He did tell 

Gonzalez he had used cocaine and used marijuana regularly, which he mixed with 

alcohol, and that his m r y  of the crimes might be affected by his drug use (Id, 

He also told Carrera that since his July release he had been d r i n k i n g  a 
fifth of vodlca plus six or mre beers per day, whenever he could get the mney. 
He also stated he got dizzy and almost faint& when he drank a 1/2 pint of vodka 
(P.C. 892). That's a b s t  four faints a day, not including the bax .  By the 
time he spoke w i t h  Dr. Hater, he was up to seven plus faints a day (P.C. 1904). 
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5257, 58). He told Dr. Natal that on the day of the ABC crim Adell picked him 

up, then gave kim a pill which he took, He also used liquid papsr, and the 

liquid paper made him see things and gave him a headache. He shot the man 

accidently when he made a sudden rn (s., 5259-62). The defendant told Dr. 

Haber he gave these different versions because he was getting different actvice on 

what to say (Id, 1963) .  

There is no indqendent evidence of the defendant's drug or alcohol use on 

either 12/19/79 or 12/20/79. The defendant's tm confessions contain extensive, 

accurate, detailed information about the c r h s ,  and aside from a single 

reference to "being high or satething" on the 19th, the defendant does not 

describe any alcohol or drug use. 

In sum, this claim is ccanpletely devoid of merit, There is insufficient 

evidence to have warranted an instruction, and even if one had been given there 

is no reasonable probability that the jurors' verdict m l d  have been different. 

See White v. State,  559 So.2d 1097 (Fla. 1990 , Bertolotti v. State, 534 So.2d 

386 (Fla. 1988), Robinson v. State ,  520 So.2d 1 (Fla. 1988) and Fdwards v. State,  

556 So.2d 1193 (Fla. 1st DCA 1990). 

Failure to Object To Shacldinq 

This issue could and should have been raised on direct appeal, and there is 

no reasonable probability that, had counsel objected, the result of the 

proceeding wuld have been different. 
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CQnptenCy  At Trial And Resentencinq 

The State will address both competency issues at this juncture, given the 

interrelationship between the ha. 

Judge Angel, who presided over the 3.850 proceeding below, did not conduct 

the 1981 trial or 1984 resentencing in the instant case, hawever he did preside 

over the June 1980 ABC trial and the February 1982 retrial of that case. Prior  

to the instant February 1981 trial, the defendant had been through one full blown 

trial in the ABC case, and had been a part of the criminal justice system since 

1975 when he was arrested for auto theft, then burglary, for which he received 

probation, then burglary again for which his probation was violated. He was 

incarcerated in various institutions fram January 1976 - July 2nd, 1979, when he 
was parold, and was on parole at the time of the offense.20 The State's experts 

noted the relevance of t h i s  experience to the ccanpetency issues herein. 0 
In assessing the defendant's 1981 catptency, Judge Angel had access to the 

most direct evidence possible: the defendant's 1981 suppression hearing 

testhny (the defendant had also testified before Judge Angel at the suppression 

hearing in the ABC case, held June 9th, 1980) just prior to trial, his penalty 

phase testimony, his outburst during his mther's penalty phase testimony, and 

his final discussions with the court. Judge Angel also had the benefit of Dr. 

Camera's detailed account of his March 1980 cmptency evaluation, as wll as 

the alibi letter the defendant wrote in early January 1980. He also had the 

benefit of hearing a verbatim account of the defendant's responses to Dr. Haber. 

2o  See parole violation warrant at P.C. Vol. XXVII, 5 0 2 3 .  The 
"under sentence of imprisonment'' aggravating factor definitely 
applied to the defendant, but f o r  some unknown reason was 
overlooked by the trial court. 
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He knew the facts and circumstances of the defendant's escapes. And finally, he 

hew that Dr. Carbnell's and Dr. Phillips' diagnosis of mental retardation was 

positively r e f u t d  by every mrd and deed of the defendant contained in the 

record, as -11 as the opinions of Drs. C m r a ,  Haber and Mutter, all tlzree of 

w h m  found the defendant to be captent at the time of the 1981 trial.21 

The trial court's findings below in regards to ccsnpetency at the 1981 trial 

are as follows: 

The court rejects the Defendant's assertion that 'I.. . M r .  
mts' carp%ency to stand trial was nwer properly evaluated at 
the time of the original trial proceedings.'t The exprts w b  
originally evaluated the Defendant have not changd the i r  
opinions. The new facts and opinions which cause the o r i g W  
experts to equivocate about their original opinions have not 
been established by substantial, material evidence. m m r ,  
the C o u r t  has heaJrd overwhelming evidence that the Defendant 
mt the criteria f o r  ccanpetency in 1981, the best evidence of 
which is the Defendant's t e s t h n y  and statemnts during the 
suppression hearing and trial. Even assuming that the 
Defendant is mntally retarded under the DSM-111 criteria, 
because he scad 61 and 57 (there is evidence in the WC 
records that he scored as high as 93) on the intelligence tests 
and has deficits in adaptive functioning, that does not mean 
the Defendant was ilaccanpetent. 

The test for ccxptency is whether the Defendant had a 
sufficient present ability to consult with his lawyer w i t h  a 
reasonable degree of rational unchrstanding - and whether he 
had a rational as -11 as factual understanding of the 
proceedings against him. The C o u r t  finds that the Defendant 
knew the charges against h i m  and possible penalties; that he 
testified rationally and relevantly at the suppression hearing; 
that he was able to follow and understand the testimony of 
witnesses at trial; and that he understd his subpoena p w s r  

21 In his brief the defendant makes the remarlcable assertion that all three of 
the exprts who examined the defendant in 1980 nuw have serious doubts a b u t  his 
ccanpetency to stand trial in 1981. In actual fact, Dr. Carrera stands 100% 
behind his 1980 finding of cmptence, as the sumnary of his testimony above 
(p.47-57) reveals. Dr. Natal states by way of affidavit that he cannot offer any 
opinion on t h i s  issue (P.C. 5578). Dr. Gonzalez does state he has "reasonable 
doubt" about the defendant's competency in 1981, but the source of these doubts, 
and his conceptions of the criteria for ccanpetency, are rather ill defined (s& 0 p. 92, 93 m). 
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e to call witnesses and the roles of the judge, jury, prosecutor 
and defense counsel. 

P.C. Vol. XIX, 3318, 19. 

If there was one thing that all the e x p r t s  a@ on, it was that .the 

defendant's mtal condition has been cqletely static over time, with the 

exception of periods of drug or alcohol impaimmt, which mst definitely would 

not include the 1981 trial or 1984 resentencing. The final witness at the 

hearing, Dr. GOnzalez, had examined the defendant in 1980 and had revim bth 

the When asked i f  

he saw any fluctuations, he stated "I didn't see anything - anything that has 
changed" (P.C, 2748). There is absolutely no testimony or evidence that the 

defendant has any type of mental illness, such as schizophrenia or psychosis or 

d c  depression or any type of condition that would cause vacillations in hi3 

intellEtua1 abilities or grasp of realty. This is mst definitely not a case, 

such as Lafferty v. Cook, 949 F.2d 1546 (10th C i r .  1991), where after the fact 

evaluations are useless because there is no way restrospectively to tell i f  the 

defendant was listening to the testirnorry or plotting the merthmw of the 

Lilliputian Parliament. 

3.850 appendix and transcripts of the 3.850 hearing itself. 

a 

The p i n t  is that the defendant's abilities and capabilities and grasp of 

reality are the same today as they =re in 1990 (Dr. Phillips ' evaluation), 1989 

( D r s .  Mutter, Hater, and Carhnell), 1987 (Dr. Krop) 1984 (resentencing), 1981 

(trial) and 1980 (Drs. Carrera, Natal, Gonzalez), There is absolutely no 

evidence to the contrary, and indeed the defendant's responses to Dr. Camera in 

1980 concerning the specific canptency criteria are extresnely similar to the 

answers he gave to Dr. Naber in 1989. It is certainly true that the defendant 0 
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set f i r e  to  his mattress while in s o l i t q  confinement in Jan- 1981, a mnth 

af te r  being extradited fram Texas and a mnth prior to  the instant t r ia l  ( SEB 

P.C. XXVIII, 5160, a newspaper account of the f i r e ) .  Whether the defendant did 

it because he was upset a t  being i n  solitary c o n f i m t  (as the article 

suggests) or -awe he was a t t q t i n g  to  delay the t r ia l  by acting crazy (a 

possibility suggested by Dr. waber) , or because he was trying to  c d t  suicide 

(as hypthesized by Dr. Carbonell), the incident i n  m way suggests the defendant 

was incompetent the fallowing mnth. 

The other incident during incarceration occumxi, i f  a t  a l l ,  s a m e t b  prior 

to  the 2/19/80 exam by Dr. Carrera. (See his reprt, P.C. 5252). During the 

initial penalty phase Dr. Carrera testified that the defendant told hirn he had 

smared feces on the wall of kis cell (T.T. 1152). There is no t h  f ram given 

as to  when the defendant supposedly did this, and there is no c o m b r a t i n g  

evidence that it ever occurred. This could have been another of the defendant's 

lies arising from his perceived best interest a t  the time of the Carrera 

evaluation, or the defendant may have actually done it for sarne UnktlCJwn reason, 

but i n  either case it has nothing to  do w i t h  the defendant's ccqe temy to  stand 

trial in February 1981. 

0 

In sum, as to  the 1981 tr ial ,  there is no reasonable probability that  the 

defendant was incaptent a t  that  time and indeed the evidence to  the contrary is 

overwhelming. 

Turning to  the 1984 resentencdg, the defendant i n  ,-s brief makes repata 

claims concerning a drastic deterioration i n  his mnta l  state be-n 1981 and 

1984. H e  relies exclusively on M r .  Fox's recitation to  the Court in 1984 and e 
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Fox's t e s t h n y  at the 3.850 hearing. Those will be dealt with shortly, 

the first notemrthy p i n t  is that the defendant testified a t  that proceding i n  

1984, as to kis understanding of the nature of the proceeding (R.S. 1805-1809): 

Q. State your name, please. 

A. Sohe Boy Oats. Sonnie Bay Oats, Junior. 

Q. Junior? Okay. Sonnie, 1 want you to tell Judge Swigert why 
it is you'xe here today. What do you understand to be going on 
here today, why we've got this hearing, w've got all the 
people h e .  

A. All I kncrw is that I had a -- sametking a b u t  overturned 
death sentence, and s u p s 4  to c m  back and get a =-trial 
and try to get -- get another trial or samething. I don't 
-1 you-. 

Q. Okay. Did you mnembsr the  trial before, back in 1981, VIR 
had in t h i s  coustroam? W e  had a trial, had the jury up there? 

Q. Doyourervmberthat? 

A. Yes. 

Q. 
back here? 

Is that what you thought was ping to happen when you cam 

Q. 
guilty or not guilty again? 

You thought the jury was going to decide whether you =re 

A. Yes, sir. 

Q. You still tkink that that's what's going to happen here 
today? 

A. That's what I was -- you knm, I was going to go through 
here, the picking the jury and a l l  that, you h o w .  

Q. You and I talked h u t  what's going to happen, though? 

A. You talked about, ynu know, what's going to be, just  what 
it is now, you know. 

Q .  Okay. 

A. Yeah. 

I told you that it was going t o  be what it is m? 
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Q. What it is now? What's going to happen today? 

A. I don't knuw. I'm just, you knm, trying to find out 
what's going on, because I really don't h o w .  A l l  I know is 
I'm just here and looking for -- for a new trial. 

Q. You think you might be found -- you could be found not 
guilty toclay? 

A. Well, you know, I don't kncrw what's going to hapn but -- 
Q. 
here today? 

Do you know what the judge has to do with what's going on 
Do you know what his job will be today? 

A. As far as f m n  what I had in the past, it was just, you 
Imm, pass sentence down, and give me a -- sentence me to death 
or, you know, or lighter sentence, or samething like that. 

MR. FOX: Okay. Okay. I don't have any other questions. 

R. S. 1806-1808. 

On cross-examination the defendant was asked what town he was in, and he 

responded "I guess it better be Ocala, " When the prosecutor pint& to M r .  Fax 

and asked the defendant who he was, the defendant replied "That's my attorney. " 

In evaluating the defendant's respnses, it must be m m m h r e d  that the last 

t h  he had b n  returned f m  prison to circui t  court in Ocala was in 1982, when 

he m & m t  a ccanplete retrial in the ABC case. It should also be noted that 

the defendant's hope for a new jury was shared by M r .  Fox, who demanded one, and 

the defendant's appellate counsel, who claimed error in the trial court's refusal 

to seat a new jury. Oats v. State, 472 So.2d 1143 at 1145 (Fla. 1985). The 

defendant's responses were  rational and coherent, and the  fact that he was unsure 

of the scope of the proceeding is hardly indicative of inccanpetence. 

The trial court at resentencing f i r s t  noted that the defendant appeared 

exactly as he did in 1981, and that "1 thirik he's smart when he wants to be smart 

and not so smart when he wants people to think he's not so smart" (R.S. 1803). 

-116- 



After the defendant testified, the trial court stated that  based on the 

defendant's d-r and answers during his testimony, and his previous 

exprience with the defendant, there was no basis to  appoint experts (R.S. 1812, 

13). 

The d e f e h t ' s  reliance on the t e s t h n y  of Mr. Fox is misplaced. Fox 

began his 1984 dissertation by going through the defendant's history and the 

results of the three 1980 examinations. Fox relies entirely on events prior to  

the 1981 trial (R.S. 1791-1797). Fox is not claiming a deterioration, rather he 

states that,  i n  reference to  the 1981 t r ia l  herein and 1982 ABC retrial, the 

defendant was insane at the time of those procdngs, in addition to being 

currently insane i n  1984 (a, 1797).  He closes by stating that he had just had 

sans conversations w i t h  the defendant, and although he couldn't say what they 

"I can tell you that i f  the conversations I had with him are the 

conversations of a sane man facing exmtion, then all the rest of us must be 

insarre." (Id). 

At the 3.850 hearing Fox disclosed what the comrersatim was (P.C. 800), 

i.e., the defendant told Fox he n d d  a particular -1 sony AM/FM cassette 

player, and when Fox said he wuld get it but first they had to talk about the 

case, the defendant said, get me the recorder and ill s e  you in Cour t .  When 

asked if the defendant had changd since trial, Fox said no, it was same t he  

thing, the defendant did not want to talk about the case, rather only h i s  

personal matters (P.C. 818, 819). The defendant basically patted his lawyers on 

the back and said go get 'em. 
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There is nothing in Fox's 1984 ccmmts or his 3.850 testhny t o  support 

the assertion that the defendant's condition deteriorated hewn the 1981 trial 

and 1984 resentencing. What his testimony shows is that according to h i m  the 

defendant simply did not care about his case. The record however shows that the 

defendant certainly cared enough in 1 9 8 1 t o  testify relevantly at the suppression 

hearing and penalty phase (the latter against Fox's advice). Even if Fox's 

testhny is taken at face value it does not support a finding of incmptence 

because the ccanpetency criteria focus on abilities and capacities, atad the record 

overwhelming demnstrates that the defendant had the nezessary abilities and 

capacities at every juncture in these praceedings. 

0 

!BE standard for ccsnpetency in Florida is the standard announced in Dusky v. 

United States, 362 U.S. 402 (1960), see Pridqen v. State, 531 So.2d 951 (Fla. 

1988). The issue herein is whether, had counsel challenged the defendant's 

ccanpetency in 1980 and cited the proper rule in 1984, there is a reasonable 

probability the defendant would have been found inccsnpetent. Futch v. Duqqer, 

874 F.2d 1483 (11th Cir. 1983). The evidence presented at the 3.850 hearing must 

"sufficiently raise a valid question as to Bush's cmpetency to stand trial, " 

Bush v. Wainwright, 505 So.2d 409 (Fla. 1987). In the instant case the record 

simply does not s u p r t  the defendant's assertions of inccanpetency at either the 

1981 trial or 1984 resentencing. 

0 

Penalty Phase Ineffectiveness 

At p a g e  83 of his brief the defendant alleges that Fox should have presented 

to Judge Swigert in 1984 the sane evidence he should have presented at the 1981 

trial. There is no reasonable probability it m l d  have changed Judge Swigert's 

decision, for the smne reason it m l d  not have affected the jury's 

reccmmmdation in 1981. 

0 
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111. 

THE DEFENDAM? WAS IUF I " T  AT THE TIME OF THE 1984 
RESE"CING. 

This issue is treated under claim I1 inmediately a b v e .  

Iv. 

THE DEFENRANT'S CLAIM IS PEEOCEDURAUY BARRED. 

This issue could and should have been raised on direct appeal, and is thus 

procedurally barred. 

v. 

THE: ISSUES RELATING To P m m m  ARGUMENT AND THE TRIAL 
COURT'S ANALYSIS OF -WING FACTORS ARE PR0CEDURALL.Y 
BARRED 

These issues could and should have been raised on direct a p l ,  and hence 

are prsocdurally barred. 

VI. 

THE DEFENWW'S (XMULATIVE EXROR CLAIM. 

Whatever errors the defendant is Eferring to are dealt with above OK are 

not cqnizable in this proceeding, 
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The trial court's order is proper and should be affirmed. 

Respectfully Suhitted, 

ROBERTA. BUTTERWRlM 
Attorney General 

Florida Bar No. 0374490 
Assistant Attorney General 
Ikparbent of m a 1  Affairs 
401 N. W. 2nd Avenue, Suite N921 
P. 0. Box 013241 
Miami, Florida 33101 
(305) 377-5441 
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