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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  Kenne th  S k e e n s ,  was t h e  A p p e l l a n t  i n  t h e  

Second D i s t r i c t  C o u r t  of Appeal and t h e  D e f e n d a n t  i n  t h e  t r i a l  

c o u r t .  Responden t ,  t h e  S ta te  of F l o r i d a ,  was t h e  Appellee i n  t h e  

Second D i s t r i c t  C o u r t  of Appeal. The record on  appeal, which was 

u t i l i z e d  a t  t h e  D i s t r i c t  C o u r t  l e v e l  and is c o n t a i n e d  i n  one  

volume,  w i l l  b e  r e f e r r e d  t o  by t h e  symbol "R" f o l l o w e d  by t h e  

appropriate  p a g e  number. 
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STATEMENT OF THE CASE AND FACTS 

I n  i t s  i n f o r m a t i o n  t h e  S t a t e  c h a r g e d  M r .  Skeens  w i t h  o n e  

c o u n t  of f e l o n  i n  p o s s e s s i o n  of a f i r e a r m ,  c o n t r a r y  t o  s e c t i o n  

790.23,  F l o r i d a  S t a t u t e s  (19831 ,  and o n e  c o u n t  of c a r r y i n g  a 

c o n c e a l e d  firearm, c o n t r a r y  t o  s e c t i o n  7 9 0 . 0 1 ( 2 ) ,  F l o r i d a  S t a t u t e s  

(1983)  (R4, 5 ) .  The c h a r g e s  arose o u t  of a s i n g l e  ac t  o c c u r r i n g  

on F e b r u a r y  1 4 ,  1 9 8 5  ( R 4 ,  4 8 ) .  

On March 3 ,  1 9 8 7 ,  M r .  S k e e n s  e n t e r e d  a p lea  of  g u i l t y  t o  

t h e  c h a r g e s  (R24, 4 6 ) .  The c o u r t  a d j u d i c a t e d  M r .  Skeens  g u i l t y  of 

b o t h  c h a r g e s  (R24, 2 9 ) .  On t h e  c h a r g e  of f e l o n  i n  p o s s e s s i o n  of 

a firearm, t h e  c o u r t  imposed a two- year p e r i o d  of community c o n t r o l  

t o  b e  f o l l o w e d  by a t e n- y e a r  p e r i o d  of p r o b a t i o n  (R24, 35-38, 4 9 ) .  

On t h e  c h a r g e  of c a r r y i n g  a c o n c e a l e d  weapon, t h e  c o u r t  s e n t e n c e d  

M r .  Skeens  t o  t i m e  s e r v e d  (R26, 4 9 ) .  M r .  S k e e n s '  g u i d e l i n e s  

scoresheet a p p a r e n t l y  c a l l e d  f o r  a s e n t e n c e  of 1 2  t o  30  months  i n  

p r i s o n  or community c o n t r o l  (R29, 4 1 ) .  M r .  S k e e n s  r e s e r v e d  t h e  

r i g h t  t o  appeal t h e  l e g a l i t y  of t h e  s e n t e n c e s  ( R 4 3 ,  49-50) and 

t i m e l y  f i l e d  a n o t i c e  of appeal on March 6 ,  1987  ( R 2 8 ) .  

On November 28,  1988 ,  t h e  Second Di s t r i c t  C o u r t  o f  Appeal 

i s s u e d  a n  o r d e r  t o  show c a u s e  why M r .  S k e e n s '  appeal s h o u l d  n o t  b e  

d i s m i s s e d  i n  a c c o r d a n c e  w i t h  C o u n t s  v .  S t a t e  , 376 So.2d 59 (Fla .  

2d DCA 1 9 7 9 ) .  I n  r e s p o n s e  t o  t h e  o r d e r  t o  show c a u s e ,  M r .  S k e e n s  

a r g u e d  t h a t  h i s  s e n t e n c e s  were i l l e g a l .  On t h e  c h a r g e  of  f e l o n  i n  

p o s s e s s i o n  of a firearm, M r .  S k e e n s  a s s e r t e d  t h a t  t h e  i m p o s i t i o n  

of community c o n t r o l  i n  tandem w i t h  p r o b a t i o n  c o n s t i t u t e d  a n  
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i l l e g a l  s e n t e n c e ,  and t h e  i m p o s i t i o n  of punishment  on bo th  c h a r g e s ,  

w h i c h  a r o s e  o u t  of a s i n g l e  ac t ,  v i o l a t e d  c o n s t i t u t i o n a l  

p r o t e c t i o n s  a g a i n s t  doub le  j eopardy .  

The Second D i s t r i c t  C o u r t  of Appeal r e j e c t e d  M r .  Skeens '  

arguments .  The  a p p e l l a t e  c o u r t  h e l d  t h a t  community c o n t r o l  can  be  

imposed i n  tandem w i t h  p r o b a t i o n ;  and t h a t  s e p a r a t e  s e n t e n c e s  f o r  

c o n v i c t i o n s  f o r  p o s s e s s i o n  of a f i r e a r m  by a c o n v i c t e d  f e l o n  and 

c a r r y i n g  a concea led  firearm, w h i c h  a r o s e  from a s i n g l e  ac t ,  d i d  

n o t  v i o l a t e  Mr. Skeens '  r i g h t  n o t  t o  be p l a c e d  i n  d o u b l e  j eopardy .  

Based on c o n f l i c t  of d e c i s i o n s ,  M r .  Skeens sough t  d i s c r e t i o n a r y  

review of t h e  a p p e l l a t e  c o u r t  d e c i s i o n ,  and t h i s  C o u r t  accep ted  

j u r i s d i c t i o n  of t h e  cause on September 29 ,  1989.  

3 



SUMMARY OF THE ARGUMENT 

I. Under t h e  s t a t u t o r y  scheme of  C h a p t e r  948 and s e c t i o n  

921.187, t h e  P e t i t i o n e r  s h o u l d  n o t  have  b e e n  s e n t e n c e d  t o  community 

c o n t r o l  f o l l o w e d  by p r o b a t i o n .  A p l a i n  r e a d i n g  of t h e  s t a t u t o r y  

p r o v i s i o n s  e v i n c e s  a clear l e g i s l a t i v e  i n t e n t  t h a t  community 

c o n t r o l  and p r o b a t i o n  are  a l t e r n a t i v e  forms of d i s p o s i t i o n .  A 

c o u r t  s h o u l d  n o t  e x t e n d  t h e  meaning of t h e  s t a t u t o r y  scheme and 

s h o u l d  s t r i c t l y  c o n s t r u e  t h e  p e n a l  s t a t u t e s .  An amendment t o  

F l o r i d a  R u l e  of C r i m i n a l  P r o c e d u r e  3 .701,  C o m m i t t e e  Note ( d )  (13) I 

promulga t ed  by t h e  c o u r t  and a d o p t e d  by t h e  l e g i s l a t u r e ,  a l l o w i n g  

t h e  i m p o s i t i o n  of community c o n t r o l  and p r o b a t i o n  i n  tandem, 

c o n s t i t u t e d  a n  amendment t o  s u b s t a n t i v e  law. N o t w i t h s t a n d i n g  t h e  

f a c t  t h a t  t h e  l e g i s l a t u r e  a d o p t e d  t h e  new r u l e ,  t h e  method of 

a d o p t i o n  mus t  b e  s c r u t i n i z e d  c a r e f u l l y .  The l a c k  of a c lear  

l e g i s l a t i v e  i n t e n t  t o  overcome t h e  s t a t u t o r y  scheme of C h a p t e r  948  

and s e c t i o n  921.187 requires  t h a t  t h e  r u l e  b e  s t r i c k e n .  I n  t h e  

e v e n t  t h a t  t h e  r e v i s e d  r u l e  is  d e e m e d ' e f f e c t i v e ,  a p p l i c a t i o n  of t h e  

r u l e  t o  t h e  P e t i t i o n e r  v i o l a t e d  t h e  a pos t  f a c t o  d o c t r i n e .  The 

r u l e  c h a n g e  was e f f e c t i v e  a f t e r  t h e  d a t e  of M r .  S k e e n s '  o f f e n s e ,  

a l t e r e d  t h e  s u b s t a n t i v e  law and M r .  S k e e n s  p e r s o n a l  r i g h t s ,  and 

imposed a n  a d d i t i o n a l  pun i shmen t  n o t  p r e v i o u s l y  a l l o w e d  by s t a t u t e .  

11. C o n v i c t i o n s  f o r  f e l o n  i n  p o s s e s s i o n  of a firearm and 

c a r r y i n g  a c o n c e a l e d  firearm v i o l a t e  d o u b l e  j e o p a r d y  p r o t e c t i o n s .  

S e c t i o n  790.23,  F l o r i d a  S t a t u t e s  (1983)  and s e c t i o n  790 .01 (2 )  , 
F l o r i d a  S t a t u t e s  (1983)  a d d r e s s  e s s e n t i a l l y  t h e  same e v i l .  They 
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e v i n c e  a n  i n t e n t  t o  p u n i s h  a f e l o n  more h a r s h l y  f o r  t h e  same 

c r i m i n a l  a c t ,  n o t  t o  impose d u a l  pun i shmen t .  
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ARGUMENT 

ISSUE I 

WHETHER THE TRIAL COURT ERRED I N  
IMPOSING COMMUNITY CONTROL I N  TANDEM 
W I T H  PROBATION ON THE CHARGE OF FELON 
I N  POSSESSION OF A FIREARM? 

The i n s t a n t  issue i n v o l v e s  s e v e r a l  a s p e c t s :  (1) w h e t h e r  

o r  n o t  a p p l i c a b l e  F l o r i d a  s t a t u t e s  p r o h i b i t  t h e  in- tandem 

i m p o s i t i o n  of community c o n t r o l  and p r o b a t i o n :  ( 2 )  i f  s o  

p r o h i b i t e d ,  w h e t h e r  o r  n o t  a change t o  t h e  committee n o t e s  t o  t h e  

F l o r i d a  Sen tenc ing  G u i d e l i n e s ,  promulgated by t h e  Cour t  and adopted  

by t h e  l e g i s l a t u r e ,  now a l l o w s  such a s a n c t i o n ,  and ( 3 )  i f  a l lowed ,  

w h e t h e r  t h e  s a n c t i o n  imposed i n  t h e  i n s t a n t  case c o n s t i t u t e s  a 

v i o l a t i o n  of t h e  a p o s t  f a c t o  d o c t r i n e .  

I n  d e t e r m i n i n g  w h e t h e r  o r  n o t  F l o r i d a  s t a t u t e s  a u t h o r i z e  

in- tandem i m p o s i t i o n  of community c o n t r o l  and p r o b a t i o n ,  t h e  c o u r t  

i n  W i l l i a m s  V. S t a t e  , 464 So.2d 1218 ( F l a .  1st DCA 19851, 

de termined t h a t  community c o n t r o l  and p r o b a t i o n  were a l t e r n a t i v e  

forms of d i s p o s i t i o n  w h i c h  c o u l d  n o t  be imposed i n  tandem. 

W i l l i a m s  reached t h i s  c o n c l u s i o n  based upon a n  a n a l y s i s  of c lear  

l e g i s l a t i v e  i n t e n t  p u r s u a n t  t o  Chap te r  83-131, L a w s  of F l o r i d a ,  

Chapter  948, F l o r i d a  S t a t u t e s  (1983) 8 and s e c t i o n  921.187, F l o r i d a  

S t a t u t e s  (1983) .  The W i l l i a m s  r a t i o n a l e  was adopted i n  M i t c h e l  1 

V .  S t a t e  , 463 So.2d 416 (Fla .  1st DCA) , c a u s e  d i smissed  I 469 So.2d 

750 (1985) , and i n  Chessler v .  S t a t  e ,  467 So.2d 1 1 0 2  (F la .  4 t h  DCA 

1 9 8 5 ) .  M i t c h e l l  a l s o  c i t e d  former F l o r i d a  R u l e  of C r i m i n a l  

6 



Procedure  3 . 7 0 1 ( d ) ( 1 3 )  as  a b a s i s  f o r  i ts  d e c i s i o n ,  s t a t i n g  t h a t  

t h e  t h e n- e f f e c t i v e  r u l e  p rov ided  t h a t  community c o n t r o l  "is a 

s a n c t i o n  which t h e  c o u r t  may impose upon a f i n d i n g  t h a t  p r o b a t i o n  

i s  a n  u n s u i t a b l e  d i s p o s i t i o n . "  Mi tche l  1, 463 So.2d a t  418. 

11 v .  S t a t e ,  The  Wi l l i aw r a t i o n a l e  was r e j e c t e d  i n  Bur re  

483 So.2d 479 (F la .  2d DCA 1 9 8 6 ) .  The B u r r e l l  c o u r t  mere ly  s t a t e d  

t h a t  community c o n t r o l  d i d  n o t  r e p r e s e n t  an  a l t e r n a t i v e  

d i s p o s i t i o n .  Rather  , w i t h o u t  an  a n a l y s i s  of l e g i s l a t i v e  i n t e n t ,  

t h e  c o u r t  h e l d  t h a t  community c o n t r o l  p r e s e n t e d  a n  i n t e r m e d i a t e  

s t e p  between t o t a l  i n c a r c e r a t i o n  and freedom i n  t h e  c h a i n  of 

r e h a b i l i t a t i o n  of t h e  o f f e n d e r .  B u r r e l l  , 483 So.2d a t  481. I n  

P e t i t i o n e r ' s  case, t h e  Second D i s t r i c t  C o u r t  of Appeal r e l i e d  on 

B u r r e  11 i n  ho ld ing  t h a t  t h e  i m p o s i t i o n  of community c o n t r o l  and 

p r o b a t i o n  i n  tandem was a p roper  s e n t e n c e .  $keens V .  S t a t e  542 

So.2d 436 (F la .  2d DCA 1 9 8 9 ) -  

Trac ing t h e  s t a t u t o r y  scheme concern ing  i m p o s i t i o n  of 

community c o n t r o l  o r  p r o b a t i o n ,  r e l i a n c e  can  be p l a c e d  on t h e  

a n a l y s i s  of l e g i s l a t i v e  i n t e n t  se t  f o r t h  i n  Williams: 

I t  is a p p a r e n t  t o  u s  t h a t  t h e  l e g i s l a t i v e  
i n t e n t ,  i n  a d o p t i n g  t h e  c o n c e p t  of "community 
c o n t r o l "  i n  t h e  C o r r e c t i o n a l  Reform A c t  of 
1983" (Chapter  83-131, L a w s  of F l o r i d a )  was t o  
p r o v i d e  a n  a l t e r n a t i v e  t o  p r o b a t i o n  and 
i n c a r c e r a t i o n .  Among t h e  l e g i s l a t i v e  f i n d i n g s  
i n  t h e  C o r r e c t i o n a l  Reform A c t  were: 

( 2 )  S ta te  government c a n  no l o n g e r  a f f o r d  
an  u n c r i t i c a l  and c o n t i n u i n g  e s c a l a t i o n  
i n  c a p i t a l  o u t l a y  f o r  p r i s o n  c o n s t r u c t i o n  
a t  t h e  expense  of o t h e r  competing s o c i a l  
and economic p r i o r i t i e s .  
( 3 )  The  e f f e c t i v e n e s s  of i n c a r c e r a t i o n  
of o f f e n d e r s  as  a means t o  r educe  t h e  
l i k e l i h o o d  t h a t  t h e y  w i l l  become u s e f u l  
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members of s o c i e t y ,  t h e r e b y  r e d u c i n g  t h e  
t h r e a t  o f  crime i n  o u r  s o c i e t y ,  v a r i e s  
among i n d i v i d u a l s  and t y p e s  of of f e n d e r s  
and is n o t  c o n c l u s i v e l y  p o s i t i v e .  
( 4 )  The i n c r e a s e d  u s e  of n o n c u s t o d i a l  
a l t e r n a t i v e s  and n o n p r i s o n  c u s t o d i a l  
a l t e r n a t i v e s  c a n  a l l e v i a t e  p r i s o n  
ove rc rowding  w h i l e  s t i l l  p r o v i d i n g  a 
s u f f i c i e n t  m e a s u r e  of p u b l i c  s a f e t y  and 
a s s u r i n g  a n  e l e m e n t  of pun i shmen t .  

C h a p t e r  83-131, S e c t i o n  2; see a l s o  S e c t i o n  
948 .10(1)  , F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  The A c t ,  
among o t h e r  t h i n g s ,  c r e a t e d  S e c t i o n  921.187, 
F l o r i d a  S t a t u t e s ,  which p r o v i d e s  f o r  a l t e r -  
n a t i v e  forms of d i s p o s i t i o n  and s e n t e n c i n g .  
Among t h e  permissible a l t e r n a t i v e s  se t  f o r t h  
i n  t h e  s e c t i o n  are: 

(1) Place a n  o f f e n d e r  on p r o b a t i o n  w i t h  
or w i t h o u t  a n  a d j u d i c a t i o n  of g u i l t  
p u r s u a n t  t o  s. 948.01. 

* * * * * * 

(3 )  P l a c e  a f e l o n y  o f f e n d e r  i n t o  
community c o n t r o l  r e q u i r i n g  i n t e n s i v e  
s u p e r v i s i o n  and s u r v e i l l a n c e  p u r s u a n t  t o  
c h a p t e r  948. 

* * * * * * 
( 7 )  Impose a s p l i t  s e n t e n c e  whereby t h e  
o f f e n d e r  is  t o  b e  p l a c e d  on p r o b a t i o n  upon 
c o m p l e t i o n  of a n y  s p e c i f i e d  p e r i o d  of s u c h  
s e n t e n c e ,  which p e r i o d  may i n c l u d e  a term 
of  y e a r s  or less.  

The A c t  f u r t h e r  d e f i n e d  t h e  terms "community 
c o n t r o l "  and " p r o b a t i o n "  and are s e t  f o r t h  i n  
s e c t i o n  948.001, F l o r i d a  S t a t u t e s  (1983)  . 

The A c t  a l s o  added s u b s e c t i o n  4 t o  s e c t i o n  
948.01 t o  p r o v i d e  f o r  t h e  c i r c u m s t a n c e s  unde r  
which t h e  c o u r t  may place t h e  d e f e n d a n t  i n  
community c o n t r o l :  

( 4 )  I f ,  a f t e r  c o n s i d e r i n g  t h e  p r o v i s i o n s  
of s u b s e c t i o n  ( 3 )  and t h e  o f f e n d e r ' s  p r i o r  
r e c o r d  o r  t h e  s e r i o u s n e s s  o f  t h e  o f f e n s e ,  
i t  appears t o  t h e  c o u r t  i n  t h e  case of a 
f e l o n y  d i s p o s i t i o n  t h a t  p r o b a t i o n  is a n  
u n s u i t a b l e  d i s p o s i t i o n a l  a1 t e r n a t i v e  t o  
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imprisonment,  t h e  c o u r t  may p l a c e  t h e  
of f e n d e r  i n  a community c o n t r o l  
program.. . 

That  s u b s e c t i o n  a l s o  a l l o w s  t h e  c o u r t ,  w i t h  
r e s p e c t  t o  p r e v i o u s l y  committed o f f e n d e r s ,  t o  
suspend f u r t h e r  e x e c u t i o n  of t h e  commitment and 
p l a c e  t h e  o f f e n d e r  i n  community c o n t r o l .  See 
a l s o  S e c t i o n  948 .01(3) .  F u r t h e r ,  where  t h e  
o f f e n d e r  h a s  completed " t h e  s a n c t i o n s "  imposed 
i n  t h e  community c o n t r o l  p l a n  b e f o r e  t h e  
e x p i r a t i o n  of t h e  term p r e v i o u s l y  o rde red  by 
t h e  c o u r t ,  t h e  c o u r t  may g r a n t  an  e a r l y  
d i s c h a r g e  of t h e  o f f e n d e r  o r  t r a n s f e r  t h e  
d e f e n d a n t  t o  p r o b a t i o n  s u p e r v i s i o n .  See  
S e c t i o n  948 .01(7) .  W e  a l s o  n o t e  t h a t  where  a 
p r o b a t i o n e r  h a s  v i o l a t e d  t h e  c o n d i t i o n s  of 
p r o b a t i o n ,  t h e  c o u r t  may, i n s t e a d  of revoking 
p r o b a t i o n ,  p l a c e  h im i n  community c o n t r o l .  See 
S e c t i o n  948.06. 

W i l l  i amg , 464 So.2d a t  1219-1220. 

The c o u r t  reached t h e  c o n c l u s i o n  t h a t  under e i ther  

s t a t u t e  t h e  " f r o n t  end" of t h e  s p l i t  s e n t e n c e  c o n t e m p l a t e s  a 

s e n t e n c e  of i n c a r c e r a t i o n ,  and n o t  community c o n t r o l ,  even if 

community c o n t r o l  is  made a s p e c i a l  c o n d i t i o n  of p r o b a t i o n .  The 

c o u r t  s t a t e d  t h a t  a c o n t r a r y  cons t ruc t ion , " . . .wou ld  r e su l t  i n  t h e  

m o n g r e l i z a t i o n  of t h e  d i s p o s i t i o n a l  a l t e r n a t i v e s  of community 

c o n t r o l  and p r o b a t i o n .  W e  b e l i e v e  t h i s  would be m a n i f e s t l y  

c o n t r a r y  t o  t h e  l e g i s l a t i v e  i n t e n t  a s  t o  t h e  p roper  purpose  and 

a p p l i c a t i o n  of these a l t e r n a t i v e  d i s p o s i t i o n s . "  W i l l i a m s  8 464 

So.2d a t  1220. 

I n  s u p p o r t  of t h e  a n a l y s i s  of l e g i s l a t i v e  i n t e n t  s e t  

f o r t h  i n  Wil l iam , t h e  o v e r r i d i n g  c o n s i d e r a t i o n  is t h a t  a s t a t u t e  

should  be c o n s t r u e d  and a p p l i e d  s o  as t o  g i v e  e f f e c t  t o  t h e  e v i d e n t  

i n t e n t  of t h e  l e g i s l a t u r e .  Ferre v .  S t a t e  e x  r e l .  Reno, 478 So.2d 

1077 (F la .  3d DCA 1 9 8 5 ) ,  & f i r m e d  , 494 So.2d 214  (1986) , C e r t .  
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d e n i e d ,  481 U.S .  1037 ,  107  S.Ct. 1 9 7 3 ,  95  L.Ed2d 814 ( 1 9 8 6 ) .  A 

c o u r t  c a n n o t  e x t e n d  t h e  meaning of a s t a t u t e ,  and p e n a l  s t a t u t e s  

are  t o  b e  s t r i c t l y  c o n s t r u e d .  Where t h e  l a n g u a g e  of a p e n a l  

s t a t u t e  is  c l ea r ,  p l a i n ,  and w i t h o u t  a m b i g u i t y  e f fec t  mus t  b e  g i v e n  

t o  i t  a c c o r d i n g l y ;  and t h e  c o u r t s  are  w i t h o u t  power t o  r e s t r i c t  or 

e x t e n d  t h e  meaning.  -, 474 So.2d 464, 465 (Fla .  

1985)  , c i t i n g  F i n e  v . Moran, 7 4  Fla .  417,  77 So. 533 ,  536 ( 1 9 1 7 ) .  

T h i s  C o u r t  s t a t e d  i n  Parker v .  S t a t e  , 406 So.2d 1 0 8 9  

(Fla .  19811 ,  t h a t  one  i n d i c a t o r  of t h e  l e g i s l a t u r e ' s  i n t e n t  is  t h e  

t i t l e  of t h e  l a w  e n a c t i n g  t h e  s t a t u t e .  C h a p t e r  83-131, L a w s  of 

F l o r i d a ,  c r e a t e d  s e c t i o n  921.187, F l o r i d a  S t a t u t e s  (19831 and 

a d d r e s s e d  p o r t i o n s  of C h a p t e r  948,  F l o r i d a  S t a t u t e s  (19831 .  The 

t i t l e  r e a d s  i n  p e r t i n e n t  p a r t  as  f o l l o w s :  

An ac t  r e l a t i n g  t o  c o r r e c t i o n s  and 
paro le ; .  . . c r e a t i n g  s. 921.187, F l o r i d a  
S t a t u t e s ,  pr ov i d  i n g  s e n t e n c i n g  a l t e r -  
n a t i v e s , . . . c r e a t i n g  s. 948.001, F l o r i d a  
S t a t u t e s ,  p r o v i d i n g  d e f i n i t i o n s ;  c r e a t i n g  s. 
948.005, F l o r i d a  S t a t u t e s ,  t o  p r o v i d e  f o r  t h e  
i m p l e m e n t a t i o n  of a community c o n t r o l  manual 
by t h e  Depa r tmen t  of C o r r e c t i o n s ;  amending s.  
948.01,  F l o r i d a  S t a t u t e s ,  p r o v i d i n g  f o r  
p l a c e m e n t  o f  c e r t a i n  o f f e n d e r s  i n t o  community 
c o n t r o l  a s  a n  a l t e r n a t i v e  t o  p r o b a t i o n ;  
l i m i t i n g  t h e  d u r a t i o n  of s u p e r v i s i o n ;  p r o v i d i n g  
f o r  t h e  a p p l i c a b i l i t y  of workers '  c o m p e n s a t i o n  
b e n e f i t s  t o  o f f e n d e r s  i n  c e r t a i n  w o r k  p rograms;  
a u t h o r i z i n g  d i s c h a r g e  from c e r t a i n  programs;  . . 
amending s. 948.03,  F l o r i d a  S t a t u t e s ,  c h a n g i n g  
terms and c o n d i t i o n s  of  p r o b a t i o n  and p r o v i d i n g  
terms and c o n d i t i o n s  of community c o n t r o l ; . . .  
amending S .  948.06(2)  , F l o r i d a  S t a t u t e s ,  
p r o v i d i n g  f o r  p l a c e m e n t  of p e r s o n s  v i o l a t i n g  
p r o b a t i o n  i n t o  community c o n t r o l ;  p r o v i d i n g  f o r  
r e v o c a t i o n ,  m o d i f i c a t i o n ,  o r  c o n t i n u a n c e  of 
community c o n t r o l ; . . .  

The t i t l e  d i s t i n c t l y  r e f e r s  t o  s e n t e n c i n g  " a l t e r n a t i v e s "  and t o  e 
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0 p l a c e m e n t  of c e r t a i n  o f f e n d e r s  i n t o  community c o n t r o l  "as a n  

a l t e r n a t i v e  t o  p r o b a t i o n . "  The word " a l t e r n a t i v e "  c a n  b e  d e f i n e d  

as  "one or t h e  o t h e r  o f  two t h i n g s ;  g i v i n g  a n  o p t i o n  or c h o i c e ;  

a l l o w i n g  a c h o i c e  be tween  two o r  more t h i n g s  or ac t s  t o  b e  done ."  

BLACK'S LAW DICTIONARY 7 2 ,  ( 5 t h  e d .  1 9 7 9 ) .  F u r t h e r  s u p p o r t  f o r  t h e  

p r o p o s i t i o n  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  community c o n t r o l  and 

p r o b a t i o n  t o  b e  a l t e r n a t i v e  forms of d i s p o s i t i o n  is a p p a r e n t  from 

t h e  u s e  of t h e  d i s j u n c t i v e  " o r "  i n  s e c t i o n  948.01. When used  i n  

a s t a t u t e ,  t h e  word " o r "  i s  g e n e r a l l y  c o n s t r u e d  i n  t h e  d i s j u n c t i v e  

and n o r m a l l y  i n d i c a t e s  t h a t  a l t e r n a t i v e s  were i n t e n d e d .  Spar kman 

v .  McClure  , 498 So.2d 892 ( F l a .  1 9 8 6 ) ,  c i t i n g  U n i t e d  S t a t e s  V .  

Garcia, 718  F.2d 1 5 2 8  ( 1 1 t h  C i r . 1 9 8 3 ) ,  &f i rmed ,  469 U . S .  7 0 ,  1 0 5  

S . C t .  479,  83 L.Ed.2d 472 ( 1 9 8 4 ) ;  Brown v .  Brown 432 S0.2d 704  

(F la .  3d DCA 1 9 8 3 ) ,  yev i e w  d i s m i s s e d ,  458 So.2d 271  (F la .  1 9 8 4 ) .  

A d d i t i o n a l l y ,  n e i t h e r  s e c t i o n  921.187 n o r  s e c t i o n  948.01 

s p e c i f i c a l l y  a u t h o r i z e  a s p l i t  s e n t e n c e  of  community c o n t r o l  and 

p r o b a t i o n .  

Based upon t h e  l a n g u a g e  of t h e s e  p e n a l  s t a t u t e s ,  e f fec t  

mus t  be g i v e n  t o  t h e i r  p l a i n  mean ing- - tha t  community c o n t r o l  and 

p r o b a t i o n  were i n t e n d e d  by t h e  l e g i s l a t u r e  t o  b e  a l t e r n a t i v e  forms 

of d i s p o s i t i o n  and were n o t  i n t e n d e d  t o  be imposed i n  tandem. I f  

t h i s  c o u r t  a g r e e s  w i t h  t h i s  p r o p o s i t i o n ,  t h e n  P e t i t i o n e r ' s  s e n t e n c e  

was improper  u n l e s s  a n  amendment t o  F l o r i d a  R u l e s  of C r i m i n a l  

P r o c e d u r e  3 .701,  C o m m i t t e e  Note ( d )  (13 )  , is d e t e r m i n e d  t o  o v e r r i d e  

t h e  p r e v i o u s l y  c i t e d  s t a t u t o r y  p r o v i s i o n s  and a rgumen t s .  

Desp i te  t h e  e v i d e n t  i n t e n t  o f  t h e  l e g i s l a t u r e  t o  p r o v i d e  
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@ f o r  a l t e r n a t i v e  fo rms  of d i s p o s i t i o n  by s t a t u t e ,  i n  The F l o r i d a  Bar 

Re:  R u l e s  of C r  i m i n a l  P r o c e d u r e  ( S e n t e  n c i n q  Gu i d e l  i n e s  3 o701, 

3 .9881,  482 So.2d 312 (Fla .  1 9 8 5 ) ,  t h e  C o u r t  added t h e  f o l l o w i n g  

p e r t i n e n t  l a n g u a g e  t o  F l o r i d a  R u l e s  of C r i m i n a l  P r o c e d u r e  3 .701,  

C o m m i t t e e  Note ( d )  (13) : 

I t  is appropriate  t o  impose a s e n t e n c e  of 
community c o n t r o l  t o  b e  f o l l o w e d  by a term of 
p r o b a t i o n  . The t o t a l  s a n c t i o n  (community 
c o n t r o l  and p r o b a t i o n )  s h a l l  n o t  exceed  t h e  
term p r o v i d e d  by g e n e r a l  law. 

T h e  l e g i s l a t u r e  a d o p t e d  t h e  R u l e ,  as r e v i s e d  by t h e  C o u r t ,  

e f f e c t i v e  Oc tobe r  1, 1986 .  Ch. 86-273, § 2 ,  Laws  of F lo r ida .  

I n  l i g h t  of t h e  new C o m m i t t e e  Note, Reed V .  S t a t e  , 545 

So.2d 891,  892 ( F l a .  4 t h  DCA 1 9 8 9 ) ,  h e l d  t h a t  t h e  i m p o s i t i o n  of  

community c o n t r o l  f o l l o w e d  by p r o b a t i o n  was improper b a s e d  upon 

C h e s s l e r  8 b u t  c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  as o n e  of g r e a t  * 
p u b l i c  impor t ance :  

WHEN SENTENCING W I T H I N  THE GUIDELINES, MAY A 
TRIAL, COURT IMPOSE A SENTENCE OF COMMUNITY 
CONTROL TO BE FOLLOWED BY PROBATION I F  THE 
TOTAL SENTENCE DOES NOT EXCEED THE TERM 
PROVIDED BY GENERAL LAW? 

Most r e c e n t l y  i n  Denson V. S t a  t e ,  14 F.L.W. 2053 (1st DCA September  

1, 19891 ,  t h e  c o u r t  a d h e r e d  t o  i t s  h o l d i n g  i n  W i l l i a m s  t h a t  t h e  

s t a t u t o r y  p r o v i s i o n s  c o n t e m p l a t e  t h e  u s e  of community c o n t r o l  or 

p r o b a t i o n  as m u t u a l l y  e x c l u s i v e  a l t e r n a t i v e s ,  n o t w i t h s t a n d i n g  t h e  

amended Committee Note. 

F l o r i d a  case law h a s  h e l d  t h a t  C o m m i t t e e  N o t e s  a r e  

t r e a t e d  t h e  same as  s e n t e n c i n g  g u i d e l i n e s  which are pa r t  of t h e  

F l o r i d a  R u l e s  of C r i m i n a l  P r o c e d u r e .  S l a m v  v .  S t a t e r  516 So.2d a 
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@ 342 ,  344  ( F l a .  1st DCA 1987)  . W h i l e  t h e  Supreme C o u r t  is 

a u t h o r i z e d  t o  a d o p t  r u l e s  o f  p r o c e d u r e ,  o n l y  t h e  l e g i s l a t u r e  may 

e n a c t  s u b s t a n t i v e  law. -son V .  S t a t e  , 336 So.2d 93 (F la .  1 9 7 6 ) ;  

Benvar  d v .  Wainwr iw , 322 So.2d 473 (F la .  1 9 7 5 ) .  The p r o v i s i o n  

of c r i m i n a l  p e n a l t i e s  and o f  l i m i t a t i o n s  upon t h e  a p p l i c a t i o n  of 

s u c h  p e n a l t i e s  is  a matter of p r e d o m i n a n t l y  s u b s t a n t i v e  law and as 

s u c h  is a matter p r o p e r l y  a d d r e s s e d  by t h e  l e g i s l a t u r e .  

S 9 2 1 . 0 0 1 ( 1 ) ,  F l a .  S t a t .  ( 1 9 8 7 ) .  

Benvard  i n v o l v e d  a c o n f l i c t  be tween  a r u l e  of  c r i m i n a l  

p r o c e d u r e  and a s t a t u t e  which  a d d r e s s e d  c o n c u r r e n t  and c o n s e c u t i v e  

s e n t e n c e s .  The c o u r t  h e l d  t h a t  t h e  s t a t u t e  p r e v a i l e d  o v e r  t h e  r u l e  

b e c a u s e  t h e  s u b j e c t  was s u b s t a n t i v e  l a w .  I n  s o  h o l d i n g ,  t h e  c o u r t  

o b s e r v e d  : 

S u b s t a n t i v e  law p r e s c r i b e s  t h e  d u t i e s  and 
r i g h t s  unde r  o u r  s y s t e m  of government .  The 
r e s p o n s i b i l i t y  t o  m a k e  s u b s t a n t i v e  law is i n  
t h e  l e g i s l a t u r e  w i t h i n  t h e  l i m i t s  of t h e  s t a t e  
and f e d e r a l  c o n s t i t u t i o n s .  P r o c e d u r a l  r u l e s  
c o n c e r n i n g  t h e  j u d i c i a l  b r a n c h  are  t h e  
r e s p o n s i b i l i t y  of t h i s  C o u r t ,  s u b j e c t  t o  repeal 
by t h e  l e g i s l a t u r e  i n  a c c o r d a n c e  w i t h  o u r  

Clar i f  i ca t  i o n  of F l o r i d a  R u l e s  of Pract  ice a n  d 
P r o c e d u r e ,  281  So.2d 204 (Fla .  1 9 7 3 ) ;  I n  re  
F l o r i d a  R u l e s  of C r i m  i n  a1 P r o c e d u r e ,  272 So.2d 
6 5 ,  amended 272 So.2d 513 (F la .  1 9 7 3 ) .  

c o n s t i t u t i o n a l  p r o v i s i o n s .  a I n  r e  * .  

The p r e s c r i b e d  p u n i s h m e n t  f o r  a c r i m i n a l  
o f f e n s e  is c l e a r l y  s u b s t a n t i v e  law. S t a t e  v .  
Garcia, 229 So.2d 236 (F la .  1 9 6 9 ) .  An a rgumen t  
c a n  b e  made t h a t  t h e  manner o f  t h e  i m p o s i t i o n  
of t h e  s e n t e n c e  is  p r o c e d u r a l ;  however ,  i t  is 
o u r  o p i n i o n  t h a t  w h e t h e r  a s e n t e n c e  is 
c o n s e c u t i v e  or c o n c u r r e n t  d i r e c t l y  affects  t h e  
l e n g t h  of t i m e  s p e n t  i n  p r i s o n  a n d ,  t h e r e f o r e ,  
r i g h t s  are  i n v o l v e d ,  n o t  p r o c e d u r e .  

Benvar  d ,  322 So.2d a t  475.  
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T h i s  C o u r t  h a s  a l s o  e x p l a i n e d  t h e  d i f f e r e n c e  be tween  

s u b s t a n c e  and p r o c e d u r e  as f o l l o w s :  

As related t o  c r i m i n a l  law and p r o c e d u r e ,  
s u b s t a n t i v e  l a w  is t h a t  which d e c l a r e s  wha t  
ac t s  are  crimes and p r e s c r i b e s  t h e  pun i shmen t  
t h e r e f o r ,  w h i l e  p r o c e d u r a l  law is t h a t  which 
p r o v i d e s  o r  r e g u l a t e s  t h e  s teps  by which one  
who v i o l a t e s  a c r i m i n a l  s t a t u t e  is p u n i s h e d .  

Garcia, 229 So.2d a t  238 ( F l a .  1969)  ( c i t a t i o n  o m i t t e d ) .  

I n  p r o m u l g a t i n g  t h e  r u l e  a t  i s s u e ,  it  c a n n o t  be sa id  t h a t  

t h e  C o u r t  m e r e l y  was a d o p t i n g  a r u l e  of p r o c e d u r e  t o  al low t h e  

i m p o s i t i o n  of a s e n t e n c i n g  o p t i o n  a l r e a d y  a v a i l a b l e  t o  j u d g e s ,  

b e c a u s e  community c o n t r o l  and p r o b a t i o n  were by s t a t u t e  a l t e r n a t i v e  

forms of d i s p o s i t i o n .  F u r t h e r ,  community c o n t r o l  and p r o b a t i o n  are 

s p e c i f i c a l l y  prescribed p u n i s h m e n t s  and d i r e c t l y  a f f e c t  p e r s o n a l  

r i g h t s  by impos ing  i n t e n s e  s u p e r v i s i o n  and s u r v e i l l a n c e ,  or 

community s u p e r v i s i o n .  5 948 .01 (4 )  , Fla .  S t a t  (1985)  ; 5 948.001, 

Thus,  community c o n t r o l  and p r o b a t i o n  a re  F la .  S t a t .  (1983)  . 
s u b j e c t s  of s u b s t a n t i v e  law p r o p e r l y  a d d r e s s e d  by t h e  l e g i s l a t u r e .  

I 

' S e c t i o n  948.001 d e f i n e s  community c o n t r o l  and p r o b a t i o n  as 
fol lows:  

(1) "Community c o n t r o l "  means a form of i n-  
t e n s i v e ,  s u p e r v i s e d  c u s t o d y  i n  t h e  community,  
i n c l u d i n g  s u r v e i l l a n c e  on weekends and h o l i -  
d a y s ,  a d m i n i s t e r e d  by of f icers  w i t h  r e s t r i c t e d  
caseloads.  Community c o n t r o l  is a n  i n d i v i d u-  
a l i z e d  program i n  which t h e  f r eedom of a n  
o f f e n d e r  is  r e s t r i c t e d  w i t h i n  t h e  community,  
home, or n o n i n s  t i  t u t i o n a l  r e s i d e n t i a l  p l a c e m e n t  
and specific s a n c t i o n s  are imposed and 
e n f o r c e d .  

( 2 )  " P r o b a t i o n "  means a form of community 
s u p e r v i s i o n  r e q u i r i n g  s p e c i f i e d  c o n t a c t s  w i t h  
p a r o l e  and p r o b a t i o n  o f f i c e r s  and o t h e r  terms 
and c o n d i t i o n s  as p r o v i d e d  i n  s.  948.03. 
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T h i s  H o n o r a b l e  C o u r t  h a s  h e l d  t h a t  t h e  p r o b l e m  of 

s u b s t a n c e  v e r s u s  p r o c e d u r e  is overcome,  w i t h  respect t o  t h e  

s e n t e n c i n g  g u i d e l i n e s ,  when t h e  l e g i s l a t u r e ,  a s  h e r e ,  a d o p t s  new 

Supreme C o u r t  R u l e  c h a n g e s .  The r u l e s  t h e n  become a s t a t u t e .  

Smi th  v .  S t a t e  , 537 So.2d 982 ,  987 (Fla .  1 9 8 9 ) .  However, t h e  i s s u e  

of c h a n g e s  i n  s u b s t a n t i v e  law s h o u l d  n o t  b e  summar i l y  p u t  t o  r e s t  

by t h e  F l o r i d a  p r o c e d u r e  of a d o p t i n g  s e n t e n c i n g  r u l e s .  S e e  Miller 

v .  F l o r i d a ,  482 U . S .  423,  107  S . C t .  2446,  96 L.ED.2d 3 5 1  ( 1 9 8 7 ) ,  

Patter  son V .  S t a t e  , 513 So.2d 1 2 6 3  ( F l a .  1987 )  (amendments  t o  t h e  

s e n t e n c i n g  g u i d e l i n e s  are n o t  mere p r o c e d u r a l  c h a n g e s  i n s o f a r  a s  

t h e y  a l t e r  s u b s t a n t i a l  p e r s o n a l  r i g h t s  s u c h  as  c h a n g e s  i n  a 

p r e s u m p t i v e  s e n t e n c e  or c h a n g e s  i n  t h e  method of s c o r i n g  o f f e n s e s )  ; 

S m i t h ,  537 So.2d a t  986 ,  n .2  ( f o r m u l a t i o n  of t h e  g r i d  s c h e d u l e s  and 

t h e  recommended r a n g e  f o r  s e n t e n c i n g  is c l e a r l y  s u b s t a n t i v e  law) .  

A l though  t h e  above  cases d e a l t  w i t h  a p p l i c a t i o n  of t h e  

ex pos t  f ac to  d o c t r i n e  i n  l i g h t  of s u b s t a n t i v e  law c h a n g e s ,  i t  is 

a p p a r e n t  t h a t  t h e  i s s u e  of s u b s t a n t i v e  law i n  t h e  F l o r i d a  scheme 

of a d o p t i n g  amendments t o  t h e  s e n t e n c i n g  g u i d e l i n e s  mus t  be 

s c r u t i n i z e d  c a r e f u l l y  . 

0 

Here, t h e  r e v i s e d  r u l e ,  e v e n  as  a s t a t u t e ,  s h o u l d  n o t  b e  

a p p l i e d  b e c a u s e  i t  c o n f l i c t s  w i t h  t h e  e n t i r e  s t a t u t o r y  scheme of 

C h a p t e r  948 and s e c t i o n  921.187.  Benva rd ,  322 So.2d a t  476; 

Denson,  1 4  F.L .W.  a t  2054. F u r t h e r ,  n o  s u b s t a n t i v e  amendments h a v e  

changed  t h e  s t a t u t o r y  scheme of  C h a p t e r  948  and s e c t i o n  921.187 t o  

a l low in- tandem i m p o s i t i o n  of community c o n t r o l  and p r o b a t i o n .  Nor 

does  t h e  t i t l e  o r  body of C h a p t e r  86-273, L a w s  of F l o r i d a ,  b e s p e a k  
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a l e g i s l a t i v e  i n t e n t  t o  c h a n g e  t h e  scheme of  a l t e r n a t i v e  

Based on t h e  f o r e g o i n g ,  t h e  R u l e  s h o u l d  b e  deemed d i s p o s i t i o n s . 2  

v o i d .  

I f  t h i s  C o u r t  a g r e e s  w i t h  t h e  s t a t e d  p r o p o s i t i o n ,  t h e n  

t h e  t r i a l  c o u r t  e r r e d  i n  s e n t e n c i n g  M r .  S k e e n s  t o  community c o n t r o l  

f o l l o w e d  by p r o b a t i o n .  On t h e  o t h e r  hand ,  i f  t h i s  c o u r t  f i n d s  t h a t  

community c o n t r o l  and  p r o b a t i o n  c a n  b e  imposed in- tandem,  b a s e d  

upon t h e  r e v i s e d  g u i d e l i n e s ,  t h e n  t h e  q u e s t i o n  is w h e t h e r  or n o t  

M r .  Skeens  c a n  b e  s o  s e n t e n c e d  w i t h o u t  v i o l a t i n g  t h e  p o s t  f a c t o  

d o c t r i n e .  

The a p o s t  f a c t o  p r o h i b i t i o n  f o r b i d s  t h e  C o n g r e s s  and 

t h e  S t a t e s  t o  e n a c t  any  l a w  which  imposes a p u n i s h m e n t  f o r  a n  ac t  

which  was n o t  p u n i s h a b l e  a t  t h e  time i t  was commit ted  or  imposes 

a d d i t i o n a l  pun i shmen t  t o  t h a t  t h e n  p r e s c r i b e d .  Weaver v .  Graham, 

450 U . S .  2 4 ,  1 0 1  S . C t .  960,  67  L.Ed.2d 1 7  (1981)  ( c i t a t i o n s  

o m i t t e d ) .  For a c r i m i n a l  o r  p e n a l  law t o  b e  a p o s t  f a c t o ,  i t  m u s t  

b e  r e t r o s p e c t i v e  i n  a p p l i c a t i o n  and i t  mus t  d i s a d v a n t a g e  t h e  

0 

o f f e n d e r  a f f e c t e d  by  i t .  Weaver ,  450 U.S. a t  29; Miller V .  

F l o r i d a ,  482 U.S. 423,  107  S .C t .  2446,  96 L.Ed.2d 351 ( 1 9 8 7 ) .  N o  

ex p o s t  f a c t o  v i o l a t i o n  o c c u r s  i f  a c h a n g e  i n  t h e  l a w  d o e s  n o t  

2The t i t l e  r e a d s :  

An ac t  r e l a t i n g  t o  s e n t e n c i n g ,  amending s. 
921.001,  F.S.; l i m i t i n g  appel la te  r e v i e w  o f  
s e n t e n c e s  imposed o u t s i d e  s e n t e n c i n g  
g u i d e l i n e s ;  p r o v i d i n g  l e g i s l a t i v e  a d o p t i o n  and 
i m p l e m e n t a t i o n  of c e r t a i n  r e v i s i o n s  t o  
s e n t e n c i n g  g u i d e l i n e s  p r o m u l g a t e d  by t h e  
F l o r i d a  Supreme C o u r t  i n  a c c o r d a n c e  w i t h  s .  
921.001,  F.S.; p r o v i d i n g  a n  e f f e c t i v e  d a t e .  
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a l t e r  s u b s t a n t i a l  p e r s o n a l  r i g h t s ,  b u t  mere ly  changes  modes of 

p rocedure  w h i c h  d o  n o t  a f f e c t  matters of s u b s t a n c e .  On t h e  o t h e r  

hand, a change i n  t h e  law t h a t  a l t e r s  a s u b s t a n t i a l  r i g h t  can  be 

p o s t  f a c t o  even i f  t h e  s t a t u t e  takes a seemingly  p r o c e d u r a l  

form. Miller,  482 U.S. a t  430 ( c i t a t i o n s  o m i t t e d ) .  I f  a p r i s o n e r  

is being treated under an  s post f a c t o  l a w ,  remand f o r  a p p l i c a t i o n  

of t h e  law i n  p l a c e  when t h e  crime occur red  is t h e  p roper  remedy. 

Weaver, 450 U . S .  a t  37,  n o t e  2 2 .  

I n  t h e  i n s t a n t  case, P e t i t i o n e r ' s  crimes occur red  on 

February  14, 1985. E f f e c t i v e  October  1, 1986, F l o r i d a  R u l e s  of 

C r i m i n a l  P rocedure  3.701, Committee Note ( d )  (13) , changed t h e  law 

t o  a l low t h e  in- tandem i m p o s i t i o n  of community c o n t r o l  and 

p r o b a t i o n .  The F l o r i d a  B a r  Re: R u l e s  of C r i m i n a l  Proced u r  e 

(Sen ten  c i n a  G u  i d e l i n e s  3.701, 3.988) , 482 So.2d 312 (F la .  1 9 8 5 ) ;  

Chapter  86-273, § 2 ,  L a w s  of F l o r i d a .  The P e t i t i o n e r  was sen tenced  

t o  community c o n t r o l  fo l lowed by p r o b a t i o n  on March 3 ,  1987. 

R e t r o s p e c t i v e  a p p l i c a t i o n  of t h e  r e v i s e d  g u i d e l i n e s  law changed t h e  

l e g a l  consequences  of M r .  S k e e n s  acts  by imposing a d d i t i o n a l  

punishment  of community c o n t r o l  fo l lowed by p r o b a t i o n .  F u r t h e r ,  

a p p l i c a t i o n  of t h e  law d i sadvan taged  M r .  Skeens and o t h e r s  by 

a l t e r i n g  s u b s t a n t i a l  p e r s o n a l  r i g h t s ,  i.e. , a l l o w i n g  a scheme of 

s e n t e n c i n g  t h a t  changed t h e  p r e v i o u s l y  a l l o w a b l e  s t a t u t o r y  s e n t e n c e  

of s e r v i n g  on ly  community c o n t r o l  i f  deemed a p p r o p r i a t e  by t h e  

c o u r t .  

. .  

1 7  



ISSUE I1 

WHETHER THE TRIAL COURT ' S IMPOSITION 
OF PUNISHMENT ON BOTH THE CHARGE OF 
FELON I N  POSSESSION OF A FIREARM AND 
THE CHARGE OF CARRYING A CONCEALED 

OF THE SAME ACT, VIOLATED 
PETITIONER'S R I G H T  TO NOT BE PLACED 
I N  DOUBLE JEOPARDY? 

FIREARM, WHEN THE CHARGES AROSE OUT 

The  p r e s e n t  i s s u e  i n v o l v e s  a n  a n a l y s i s  of s e c t i o n  790 -23, 

F l o r i d a  S t a t u t e s  (1983) , and s e c t i o n  790.01(2) , F l o r i d a  S t a t u t e s  

(1983) S e c t i o n  790.23 p r o v i d e s  t h a t :  

(1) I t  is un lawfu l  f o r  any pe r son  who h a s  been 
c o n v i c t e d  of a f e l o n y  i n  t h e  c o u r t s  o r  t h i s  
s t a t e  o r  of a crime a g a i n s t  t h e  Uni ted  S t a t e s  
which is d e s i g n a t e d  as a f e l o n y  o r  c o n v i c t e d  
of an o f f e n s e  i n  any o t h e r  s t a t e ,  t e r r i t o r y ,  
o r  c o u n t r y  p u n i s h a b l e  by imprisonment f o r  a 
term exceeding 1 y e a r  t o  own o r  t o  have i n  h i s  
care, c u s t o d y ,  p o s s e s s i o n ,  o r  c o n t r o l  any 
f i r e a r m  o r  e lec t r ic  weapon o r  d e v i c e  o r  t o  
c a r r y  a concea led  weapon, i n c l u d i n g  a l l  tear  
g a s  g u n s  and chemical  weapons o r  d e v i c e s .  

* * * 

(3) Any person  c o n v i c t e d  of v i o l a t i n g  t h i s  
s e c t i o n  is g u i l t y  of a f e l o n y  of t h e  second 
d e g r e e ,  p u n i s h a b l e  a s  provided i n  s. 775.082, 
s. 775.083, o r  s. 775.084. 

S e c t i o n  790.01(2) p r o v i d e s  t h a t :  

(2) Whoever s h a l l  c a r r y  a concea led  f i r e a r m  on 
o r  abou t  h i s  pe r son  s h a l l  be  g u i l t y  of a f e l o n y  
of t h e  t h i r d  d e g r e e ,  p u n i s h a b l e  as  p rov ided  i n  
s. 775.082, s. 775.083, o r  s. 775.084. 

Based on these s t a t u t o r y  p r o v i s i o n s ,  F l o r i d a  c o u r t s  

p r e v i o u s l y  have h e l d  t h a t  t h e  i m p o s i t i o n  of s e p a r a t e  s e n t e n c e s  f o r  

t h e  c h a r g e s  of p o s s e s s i o n  of a f i r e a r m  by a c o n v i c t e d  f e l o n  and 

c a r r y i n g  a concea led  f i r e a r m  is improper where  t h e  ac t s  a l l e g e d  a 
18 



@ were facets  o f  a s i n g l e  crime. Young v .  S t a w  , 330 So.2d 235  (F la .  

2d D C A ) ,  cert .  d e n i e d ,  3 4 1  So.2d 1 0 8 5  ( 1 9 7 6 ) ;  D o t s o n  v .  S t a t  e ,  339 

So.2d 693 (F la .  2d DCA 1 9 7 6 ) ;  &&Q McPhal l  v .  S t a t e  , 320 So.2d 

867 (F la .  4 t h  DCA 1975)  ( t h e  c h a r g e  o f  a t t e m p t e d  c a r r y i n g  of a 

c o n c e a l e d  firearm was s i m p l y  a facet  o f  t h e  c r i m i n a l  a c t  of 

p o s s e s s i o n  of a f i r e a r m  by a c o n v i c t e d  f e l o n ) .  

Carawa n V .  S t a t e  , 515 So.2d 1 6 1 ,  170- 171 ( F l a .  1 9 8 7 ) ,  

h e l d  t h a t  where  b o t h  c h a r g e s  are p r e d i c a t e d  on a s i n g l e  ac t  and 

where t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  m u l t i p l e  p u n i s h m e n t s  a s  t o  t h e  

ac t ,  d u a l  p u n i s h m e n t s  are  i m p e r m i s s i b l e .  On t h e  b a s i s  of Carawan,  

J o h n s o n  v .  S t a t e  , 535 So.2d 651 ,  653-654 (F la .  3d DCA 19881 ,  h e l d  

t h a t  c o n v i c t i o n s  and  s e n t e n c e s  were proper f o r  p o s s e s s i o n  of a 

firearm by a c o n v i c t e d  f e l o n  and c a r r y i n g  a c o n c e a l e d  firearm, 

b e c a u s e  e a c h  s t a t u t o r y  p r o v i s i o n  a d d r e s s e s  a d i f f e r e n t  e v i l  and  

seeks t o  remedy a d i f f e r e n t  p rob l em.  Johnson  a p p l i e d  Carawa n 

b e c a u s e  t h e  case arose b e f o r e  J u l y  1, 1988 .  J o h n s o n  , 535  So.2d a t  

653 ,  n.3. d s o  Smi th  v .  S t a t e  , 1 4  F.L.W. 308  ( J u n e  2 2 ,  1 9 8 9 ) .  

Inasmuch as P e t i t i o n e r ' s  case arose b e f o r e  J u l y  1, 1 9 8 8 ,  t h e  

Carawan a n a l y s i s  applies .  

The J o h n s o n  c o u r t  o p i n e d  t h a t  t h e  c o n v i c t e d  f e l o n  s t a t u t e  

i s  mos t  c l e a r l y  aimed a t  a d i f f e r e n t  e v i l  b e c a u s e  i t  i s  aimed a t  

p a r t i c u l a r  p e r s o n s  namely ,  t h o s e  who "by t h e i r  pas t  c o n d u c t ,  had 

d e m o n s t r a t e d  t h e i r  u n f i t n e s s  t o  b e  e n t r u s t e d  w i t h  s u c h  d a n g e r o u s  

i n s t r u m e n t a l i t i e s . . . "  J o h n s o n ,  535 So.2d a t  654  ( c i t a t i o n s  

o m i t t e d ) .  I n  P e t i t i o n e r ' s  case, t h e  Second Di s t r i c t  C o u r t  of 

Appeal r e l i e d  on J o h n s o n  i n  d i s a g r e e i n g  w i t h  M r .  S k e e n s '  c o n t e n t i o n  0 
1 9  



0 t h a t  t h e  i m p o s i t i o n  of separate s e n t e n c e s  f o r  c o n v i c t i o n s  f o r  

p o s s e s s i o n  of a firearm by a c o n v i c t e d  f e l o n  and c a r r y i n g  a 

c o n c e a l e d  f i r e a r m , w h i c h  a r o s e  from a s i n g l e  ac t ,  v i o l a t e d  h i s  r i g h t  

t o  n o t  b e  p l a c e d  i n  d o u b l e  j e o p a r d y .  $keens  v .  S t a t e ,  542 So.2d 

436 ( F l a .  2d DCA 1 9 8 9 ) .  

Carawan a d d r e s s e d  o f f e n s e s  p r e d i c a t e d  on one  s i n g l e  

u n d e r l y i n g  ac t ,  as p r e s e n t  h e r e ,  and s e t  f o r t h  a t h r e e - s t e p  

a n a l y s i s  t o  be f o l l o w e d  i n  s u c h  cases. Carawan , 515 So.2d a t  1 7 0 .  

The f i r s t  s tep is t h a t  specific,  c lear ,  and precise s t a t e m e n t s  of 

l e g i s l a t i v e  i n t e n t  c o n t r o l .  Carawa n ,  515 So.2d a t  165 .  Absen t  a 

specif ic  s t a t e m e n t  of l e g i s l a t i v e  i n t e n t  i n  t h e  s t a t u t e s ,  a c o u r t  

i s  t o  a p p l y  t h e  tes t  e n u n c i a t e d  i n  B l o c k b u r a e r  v .  U n i t e d  S t a t e  S f  

284 U.S .  299 (1932)  and c o d i f i e d  a t  s e c t i o n  7 7 5 . 0 2 1 ( 4 ) ,  F l o r i d a  

S t a t u t e s  (1985)  ,3 t o  t h e  s t a t u t o r y  e l e m e n t s  of t h e  o f f e n s e s ,  i n  

o r d e r  t o  a i d  i n  d e t e r m i n i n g  l e g i s l a t i v e  i n t e n t  as t o  whe the r  t h e  

two s t a t u t o r y  o f f e n s e s  a d d r e s s  t h e  same e v i l .  The t h i r d  s t e p  is 

t o  a p p l y  t h e  r u l e  of l e n i t y  p u r s u a n t  t o  s e c t i o n  7 7 5 . 0 2 1 ( 1 ) ,  F l o r i d a  

3Tha t  s e c t i o n  p r o v i d e s :  

( 4 )  Whoever, i n  t h e  c o u r s e  of one  c r i m i n a l  
t r a n s a c t i o n  o r  e p i s o d e ,  c o m m i t s  separate 
c r i m i n a l  o f f e n s e s ,  upon conv i c t  i o n  and 
a d j u d i c a t i o n  of g u i l t ,  s h a l l  be s e n t e n c e d  
s e p a r a t e l y  f o r  e a c h  c r i m i n a l  o f f e n s e ;  and t h e  
s e n t e n c i n g  j u d g e  may o r d e r  t h e  s e n t e n c e s  t o  be 
s e r v e d  c o n c u r r e n t l y  or c o n s e c u t i v e l y .  For t h e  
p u r p o s e s  of t h i s  s u b s e c t i o n ,  o f f e n s e s  are 
separate i f  e a c h  o f f e n s e  r e q u i r e s  proof of a n  
e l e m e n t  t h a t  t h e  o t h e r  d o e s  n o t ,  w i t h o u t  r e g a r d  
t o  t h e  a c c u s a t o r y  p l e a d i n g  or t h e  proof adduced 
a t  t r i a l .  
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S t a t u t e s  ( 1 9 8 5 ) .  Carawan , 515  So.2d a t  168 .  

A r e v i e w  of C h a p t e r  69-306, L a w s  of F l o r i d a ,  d o e s  n o t  

p r o v i d e  a l e g i s l a t i v e  s t a t e m e n t  as t o  w h e t h e r  or n o t  separate 

p u n i s h m e n t s  f o r  t h e  o f f e n s e s  a t  i s s u e  were i n t e n d e d .  However, a 

p l a i n  r e a d i n g  of s e c t i o n  790.23 shows t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  

t o  p u n i s h  a f e l o n  found  t o  have  p o s s e s s e d  o r  c o n t r o l l e d  a firearm 

or t o  have  carried a c o n c e a l e d  weapon by making him g u i l t y  of a 

second- degree  f e l o n y .  A p l a i n  r e a d i n g  of s e c t i o n  790 .01(2)  shows 

t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t o  p u n i s h  anyone  found  t o  have  

c a r r i e d  a c o n c e a l e d  firearm by making him g u i l t y  of a t h i r d - d e g r e e  

f e l o n y .  

Arguab ly ,  t h e  l a n g u a g e  of t h e  s t a t u t e s  shows a n  

unambiguous l e g i s l a t i v e  i n t e n t  t o  p u n i s h  t h e  same crime of c a r r y i n g  

a c o n c e a l e d  weapon. Such a crime by a f e l o n  is s u b j e c t  t o  a n  

enhanced  pun i shmen t .  

I f  t h e  l e g i s l a t i v e  i n t e n t  i s  deemed u n c l e a r ,  a p p l i c a t i o n  

of t h e  s econd  a n a l y t i c a l  s tep,  examin ing  t h e  e l e m e n t s  of t h e  

o f f e n s e s ,  s h o u l d  be a p p l i e d .  S e c t i o n  790 -23  a d d r e s s e s  t h e  

p o s s e s s i o n  or c o n t r o l  or  t h e  c a r r y i n g  and c o n c e a l m e n t  of a firearm 

by a f e l o n .  S e c t i o n  790 .01(2)  a d d r e s s e s  t h e  c a r r y i n g  of a 

c o n c e a l e d  f i r e a r m .  Arguab ly ,  t h e  s t a t u t e s  a s  a p p l i e d  h e r e  are  

d e s i g n e d  t o  protect  a g a i n s t  t h e  same e v i l ,  t h e  c a r r y i n g  of a 

c o n c e a l e d  f i r e a r m .  Under S e c t i o n  790.23,  t h e  c a r r y i n g  and 

4"(1) The p r o v i s i o n s  of t h i s  c o d e  and o f f e n s e s  d e f i n e d  by 
o t h e r  s t a t u t e s  s h a l l  b e  s t r i c t l y  c o n s t r u e d ;  when t h e  l a n g u a g e  is 
s u s c e p t i b l e  of d i f f e r i n g  c o n s t r u c t i o n s ,  it  s h a l l  b e  c o n s t r u e d  most 
f a v o r a b l y  t o  t h e  accused . "  § 7 7 5 . 0 2 1 ( 1 ) ,  F l a .  S t a t  ( 1 9 8 5 ) .  @ 
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c o n c e a l i n g  of a firearm would n e c e s s a r i l y  i n v o l v e  p o s s e s s i n g  or 

c o n t r o l l i n g  t h e  f irearm. The h a r s h e r  p e n a l t y  f o r  t h e  c h a r g e  of 

f e l o n  i n  p o s s e s s i o n  of a firearm e v i n c e s  a n  i n t e n t  t o  p u n i s h  a 

f e l o n  more h a r s h l y  t h a n  o t h e r s  f o r  commi t t i ng  t h e  same e v i l .  The 

enhanced  p e n a l t y  i n d i c a t e s  t h a t  one  pun i shmen t ,  n o t  two 

p u n i s h m e n t s ,  s h o u l d  b e  a p p l i e d  t o  t h e  o f f e n s e .  Carawan, 515 So.2d 

a t  1 6 4 .  The J o h n s o n  a n a l y s i s  t h a t  t h e  c o n v i c t e d  f e l o n  s t a t u t e  is 

aimed a t  a d i f f e r e n t  e v i l  b e c a u s e  it is aimed a t  p a r t i c u l a r  p e r s o n s  

is n o t  c o n v i n c i n g .  Whi l e  i t  is t r u e  t h a t  t h e  s t a t u t e s  a r e  d i r e c t e d  

a t  two d i f f e r e n t  g r o u p s  of people, t h e  p e n a l t y  unde r  t h e  f e l o n  

s t a t u t e  s i m p l y  e v i n c e s  a n  i n t e n t  t o  p u n i s h  f e l o n s  more h a r s h l y ,  n o t  

t o  impose d u a l  p u n i s h m e n t s .  A d d i t i o n a l l y ,  t h e  c h a r g e  of c a r r y i n g  

a c o n c e a l e d  f i r e a r m  is a facet  of t h e  c r i m i n a l  ac t  of p o s s e s s i o n  

of a f i rearm by a c o n v i c t e d  f e l o n .  Even i f  t h e  l a n g u a g e  of t h e  

s t a t u t e s  c a n  b e  deemed s u s c e p t i b l e  of d i f f e r e n t  c o n s t r u c t i o n s ,  i t  

s h o u l d  b e  c o n s t r u e d  mos t  f a v o r a b l y  t o  t h e  a c c u s e d .  Carawan,  516 

So.2d 168 ;  § 7 7 5 . 0 2 1 ( 1 ) ,  Fla .  S t a t .  ( 1 9 8 5 ) .  

0 

T h i s  t y p e  of s i t u a t i o n - - c a r r y i n g  a c o n c e a l e d  f i rearm 

which a l s o  r e s u l t s  i n  a f e l o n  i n  p o s s e s s i o n  of a firearm- is 

a n a l o g o u s  t o  t h e  s i t u a t i o n  i n  H a l l  V .  S t a t e  , 517 So.2d 678  (Fla .  

1 9 8 8 ) .  I n  H a l l ,  t h i s  C o u r t  h e l d  t h a t  armed r o b b e r y  and p o s s e s s i o n  

of a f i rearm,  when b o t h  arose f rom t h e  same ac t ,  c o n s t i t u t e d  o n l y  

one  c r i m i n a l  act;  and t o  c o n v i c t  of b o t h  v i o l a t e d  d o u b l e  j e o p a r d y  

p r o v i s i o n s .  Based on t h e  f o r e g o i n g ,  t h e  A p p e l l a n t ' s  s e n t e n c e  on  

t h e  c h a r g e  of c a r r y i n g  a c o n c e a l e d  weapon v i o l a t e d  c o n s t i t u t i o n a l  

p r o t e c t i o n s  a g a i n s t  d o u b l e  j e o p a r d y  and s h o u l d  be v a c a t e d .  a 
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CONCLUSION 

I n  l i g h t  of t h e  f o r e g o i n g  r e a s o n s ,  a r g u m e n t s  and 

a u t h o r i t i e s ,  t h e  Second Dis t r ic t  C o u r t  of Appeals' d e c i s i o n  i n  M r .  

S k e e n s '  case s h o u l d  b e  r e v e r s e d .  M r .  S k e e n s  s h o u l d  b e  r e s e n t e n c e d  

on t h e  c h a r g e  of f e l o n  i n  p o s s e s s i o n  of a firearm, and h i s  s e n t e n c e  

f o r  c a r r y i n g  a c o n c e a l e d  firearm s h o u l d  b e  v a c a t e d .  
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