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I N T R O D U C T I O N  

T h r o u g h o u t  t h i s  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  

f o l l o w s :  M i c h a e l  M a n f r e d 0  w i l l  b e  r e f e r r e d  t o  a s  t h e  P e t i t i o n e r  

o r  t h e  C l a i m a n t .  E m p l o y e r s  C a s u a l t y  I n s u r a n c e  Company  w i l l  b e  

r e f e r s  t o  

t h e  r e c o r d  o n  a p p e a l .  “ A “  r e f e r s  t o  t h e  a p p e n d i x .  A l l  e m p h a s i s  

i s  s u p p l i e d  u n l e s s  o t h e r w i s e  n o t e d .  

r e f e r r e d  t o  a s  R e s p o n d e n t ,  L i e n h o l d e r  o r  C a r r i e r .  11 R I 1  
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STATEMENT OF THE CASE AND THE FACTS 

T h i s  is a n  a p p e a l  from a decision of the Third District 

Court of Appeal, which certified the following question as one o f  

great public importance: 

H a s  the S u p r e m e  C o u r t ' s  O p i n i o n  i n  N i k u l a  v. 
Michigan Mutual Insurance Co., 5 3 1  So.2d 3 3 0  (Fla. 
1988) implicitly overruled - Brandt v. Phillips Petroleum 
Co., 5 1 1  So.2d 1 0 7 0  ( F l a .  3 d  D C A  1 9 8 7 )  a n d  t h e  
reasoning therein? 

In its opinion, (A.1-5) the Third District reversed a trial 

court order (A.6-7;R.916-917) which determined the extent of the 

Respondent/Lienholder's right to recover past and future worker's 

compensation benefits paid, or to be paid, to t h e  P e t i t i o n e r  

[F.S. 440.39(3)(a)]. The trial court, relying upon the reasoning 

set forth in the case of Brandt vs. Phillips Petroleum Co., 511 

So.2d 1 0 7 0  (Fla. 3 d  D i s t .  1987) ruled that two separate and 

distinct computations were required. First the court calculated 

the pro rata reduction in the compensation carrier's right to 

reimbursement attributable to the Petitioner's legal costs by 

comparing the percentage of total recovery with the total legal 

costs incurred in achieving that recovery. The Petitioner had 

settled his third-party tortfeasor claim for $900,000, and had 

paid 45.5 percent of that sum in costs and attorney's fees. The 

court accordingly reducted the carrier's right to reimbursement 

by 45.5 percent. 

The trial court next considered the comparative negligence 

factor. Following an evidentiary hearing at which testimony w a s  

t a k e n  a n d  a r g u m e n t  e n t e r t a i n e d ,  (R.863-897) the trial court 0 
concluded that the full value of the third party claim of the 
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Petitioner Manfredo was $1,500,000. Neither party has challenged 

this factual determination. The trial court also found that the 

failure of the Petitioner to recover the full value of his claim 

was attributable solely to his own comparative negligence. This 

finding likewise was not challenged o n  appeal. The Petitioner 

had received 60 percent of the full value of his claim. T h e  4 0  

percent reduction was attributable to comparative negligence. 

Accordingly, the trial court made a second pro rata reduction i n  

t h e  c a r r i e r ' s  right to reimbursement of 4 0  percent. T h e  two 

reductions resulted in a total o f  85.5 percent reduction in the 

Respondent carrier's right of reimbursement of past and future 

worker's compensation b e n e f i t s  p a i d ,  o r  t o  b e  p a i d ,  to t h e  

Petitioner Manfredo. 

0 T h e  Respondent carrier took an appeal from the trial court's 

order. The Third District Court of Appeal reversed the trial 

court, but certified the aforementioned question to this Court, 

as one of great public importance. 
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ISSUES ON APPEAL 

I. WHETHER THE SUPREME COURT'S OPINION IN NIKULA v. 
MICHIGAN MUTUAL INSURANCE COMPANY, 531 S0.2D 330 
( F L A .  1 9 8 8 )  I M P L I C I T L Y  OVERRULED BRANDT V S .  
PHILLIPS PETROLEUM CO., 511 S0.2D 1070 (FLA. 3 D  
DIST. 1987) AND THE REASONING THEREIN? 

11. WHETHER THE METHOD OF CALCULATING THE PRO RATA 
REDUCTIONS OF THE COMPENSATION L I E N  CARRIER'S 
RECOVERY UTILIZED BY THE TRIAL COURT WAS CORRECT. 

4 



SUMMARY OF ARGUMENT 

T h e  Supreme Court, in its decision of Nikula v. Michigan 

Mutual Insurance Company, 531 So.2d 330 (Fla.1988), considered 

the proper method of computing the pro rata reduction of recovery 

of worker's compensation benefits paid under the 1981 version o f  

F.S. §440.39(3)(a), where the claimant failed to recover the full 

value of his third-party torfeasor c l a i m  d u e  to c o m p a r a t i v e  

negligence. In that case, the trial court had attributed to the 

claimant 90 percent comparative negligence, where, in fact, the 

claimant had recovered 24 percent of the full value of his claim. 

The 1981 version of F.S. §440.39(3)(a)(1981) did not provide for 

a pro rata reduction for costs and attorney's fees. The issue as 

to h o w  to consider the i n t e r p l a y  b e t w e e n  t h o s e  t w o  f a c t o r s  

(comparative negligence and attorney's fees) was not before the 

court. 

0 

T h e  only expression of opinion found in Nikula regarding 

treatment of attorney's fees and costs comes at the end of the 

decision in a footnote. Inasmuch as the footnote concerned an 

extraneous matter n o t  p r e s e n t e d  i n  t h e  c a s e  o f  a p p e a l ,  t h e  

footnote constitutes obiter dictum, and accordingly, should not 

be viewed as overruling Brandt v. Phillips Petroleum C o . ,  511 

So.2d 1070 (Fla. 3d Dist. 1987). 

On the contrary, this Court should now consider the merits 

of the issue addressed by the Third District Court o f  Appeal in 

the case at bar. The Third District opinion should be reversed, 

and the opinion of the trial court should be reinstated, inasmuch 

a s  the approach utilized by the trial court is mandated by the 
0 
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c l e a r ,  u n a m b i g u o u s  l a n g u a g e  c o n t a i n e d  i n  F.S. § 4 4 0 . 3 9 ( 3 ) ( a ) ( 1 9 8 3 ) .  

T h a t  s t a t u t e  r e q u i r e s  t w o  s e p a r a t e  a n d  d i s t i n c t  p r o  r a t a  

r e d u c t i o n s ,  w h i c h  a r e  t o  b e  c o m p u t e d  b y  c o n s i d e r i n g  d i f f e r e n t  

f a c t o r s .  I n  r e g a r d  t o  a t t o r n e y ' s  f e e s  a n d  c o s t s ,  t h e  s t a t u t e  

r e q u i r e s  t h e  c o u r t  t o  c o m p a r e  t o t a l  c o s t s  a n d  a t t o r n e y ' s  f e e s  

w i t h  g r o s s  r e c o v e r y .  I n  r e g a r d  t o  t h e  c o m p a r a t i v e  n e g l i g e n c e  

f a c t o r ,  t h e  s t a t u t e  r e q u i r e s  t h a t  a c o m p a r i s o n  b e  made b e t w e e n  

t h e  f u l l  v a l u e  o f  t h e  c l a i m a n t ' s  c l a i m  a n d  t h e  g r o s s  r e c o v e r y  

a c t u a l l y  a c h i e v e d .  

T h e  a p p r o a c h  a d o p t e d  b y  t h e  T h i r d  D i s t r i c t  w o u l d  r e s u l t  i n  

t h e  c l a i m a n t ' s  b e a r i n g  a p r o p o r t i o n a l l y  g r e a t e r  s h a r e  o f  t h e  

b u r d e n  o f  c o s t s  a n d  a t t o r n e y ' s  f e e s  i n c u r r e d  i n  a c h i e v i n g  t h e  

r e c o v e r y  t h a n  t h a t  b o r n  b y  t h e  c a r r i e r .  T h e  c l a i m a n t ' s  l e g a l  

c o s t s  a r e  b a s e d  o n  a p e r c e n t a g e  o f  h i s  a c t u a l  r e c o v e r y .  T h e  

c a r r i e r ' s  r e d u c t i o n  o f  r e i m b u r s e m e n t ,  u n d e r  t h e  T h i r d  D i s t r i c t ' s  

a p p r o a c h ,  w o u l d  b e  b a s e d  o n  a c o m p a r i s o n  o f  a c t u a l  f e e s  w i t h  

t o t a l  v a l u e  o f  t h e  c l a i m ,  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  t h e  

c l a i m a n t  d i d  n o t  r e c o v e r ,  t h r o u g h  s e t t l e m e n t  o r  v e r d i c t ,  t h e  f u l l  

v a l u e  o f  h i s  c l a i m .  



A R G U M E N T  

I .  T H E  SUPREME C O U R T  O P I N I O N  I N  N I K U L A  V .  M I C H I G A N  
MUTUAL INSURANCE C O M P A N Y ,  5 3 1  S0.2D 3 3 0  ( F L A .  1 9 8 8 )  
D I D  N O T  O V E R R U L E  B R A N D T  V S .  PHILLIPS PETROLEUM C O . ,  
5 1 1  S 0 . 2 D  1 0 7 0  ( F L A .  3D D I S T .  1 9 8 7 )  O R  T H E  
REASONING T H E R E I N .  

I n  t h e  c a s e  o f  B r a n d t  v .  P h i l l i p s  P e t r o l e u m  C o m p a n y ,  5 1 1  

S o . 2 d  1 0 7 0  ( F l a .  3 d  D i s t .  1 9 8 7 ) ,  t h e  T h i r d  D i s t r i c t  C o u r t  o f  

A p p e a l  w a s  c o n f r o n t e d  w i t h  a n  e q u i t a b l e  d i s t r i b u t i o n  o r d e r  

e n t e r e d  u n d e r  t h e  1 9 8 3  v e r s i o n  o f  F.S. § 4 4 0 . 3 9 ( 3 ) ( a ) .  T h a t  

s t a t u t e ,  u n l i k e  t h e  1 9 8 1  v e r s i o n  o f  t h e  s t a t u t e ,  r e q u i r e s  t h a t  

t h e  e m p l o y e r ' s  r i g h t  t o  r e i m b u r s e m e n t  o f  p a s t  and  f u t u r e  b e n e f i t s  

p a i d  b e  r e d u c e d  b y  " a  p e r c e n t a g e  a m o u n t  e q u a l  t o  t h e  p e r c e n t a g e  

o f  t h e  j u d g m e n t  w h i c h  i s  f o r  c o s t s  a n d  a t t o r n e y ' s  f e e s . "  

I n a s m u c h  a s  t h e  t r i a l  c o u r t  h a d  i n g n o r e d  t h i s  s t a t u t o r y  d i r e c t i v e  

i n  i t s  o r d e r  o f  e q u i t a b l e  d i s t r i b u t i o n ,  t h e  T h i r d  D i s t r i c t  i n  

B r a n d t  r e v e r s e d .  

I n  i t s  o p i n i o n  i n  B r a n d t ,  t h e  T h i r d  D i s t r i c t  c o r r e c t l y  

c a l c u l a t e d  t h e  s e c o n d  p r o r a t i o n  m a n d a t e d  b y  t h e  s t a t u t e .  T h e  

t r i a l  c o u r t  h a d  d e t e r m i n e d  t h a t  t h e  c l a i m a n t  h a d  b e e n  2 5  p e r c e n t  

c o m p a r a t i v e l y  n e g l i g e n t ,  a n d ,  t o  t h a t  e x t e n t ,  h a d  r e c e i v e d  l e s s  

t h a n  t h e  f u l l  v a l u e  o f  h i s  c l a i m .  T h e  s t a t u t e  p r o v i d e s  t h a t  a 

s e c o n d  p r o r a t i o n  s h a l l  b e  m a d e  i f  t h e  c l a i m a n t  " c a n  d e m o n s t r a t e  

t o  t h e  c o u r t  t h a t  h e  d i d  n o t  r e c o v e r  t h e  f u l l  v a l u e  o f  h i s  

damages  s u s t a i n e d  b e c a u s e  o f  c o m p a r a t i v e  n e g l i g e n c e  . . . I '  F.S. 

§ 4 4 0 . 3 9 ( 3 ) ( a ) ( 1 9 8 3 ) .  I n  B r a n d t  t h e  a t t o r n e y ' s  f e e s  a n d  c o s t s  

t o t a l e d  4 1 . 6 4  p e r c e n t  o f  t h e  g r o s s  r e c o v e r y ;  t h e  t r i a l  c o u r t  h a d  

f o u n d  t h a t  t h e  c l a i m a n t  h a d  r e c o v e r e d  2 5  p e r c e n t  l e s s  t h a n  t h e  

f u l l  v a l u e  o f  h i s  c l a i m ,  d u e  t o  h i s  own c o m p a r a t i v e  n e g l i g e n c e .  

0 
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P u r s u a n t  t o  t h e  s t a t u t e ,  t h e  T h i r d  D i s t r i c t  c o m b i n e d  t h e s e  

p e r c e n t a g e s  a n d  o r d e r e d  a t o t a l  r e d u c t i o n  i n  t h e  r i g h t  t o  

r e i m b u r s e m e n t  o f  6 6 . 6 4  p e r c e n t .  

T h e  F l o r i d a  S u p r e m e  C o u r t ,  i n  i t s  r e c e n t  d e c i s i o n  o f  N i k u l a  

v .  M i c h i g a n  M u t u a l  I n s u r a n c e  Co.  , 5 3 1  S o . 2 d  3 3 0  ( F l a .  1 9 8 8 )  w a s  

c o n f r o n t e d  n e i t h e r  w i t h  t h e  1 9 8 3  v e r s i o n  o f  F . S .  § 4 4 0 . 3 9 ( 3 ) ( a )  

n o r  w i t h  a n y  i s s u e  i n v o l v i n g  t h e  a p p r o p r i a t e  c a l c u l a t i o n  o f  p r o  

r a t a  r e d u c t i o n s  i n  a c a r r i e r ' s  r i g h t  t o  r e i m b u r s e m e n t  f o r  

a t t o r n e y ' s  f e e s .  O n  t h e  c o n t r a r y ,  t h e  c o u r t  i n  N i k u l a  w a s  

c o n c e r n e d  o n l y  w i t h  t h e  p r o p e r  m e t h o d  o f  d e t e r m i n i n g  t h e  

p e r c e n t a g e  o f  t h e  p r o  r a t a  r e d u c t i o n  t o  b e  m a d e  i n  a c a r r i e r ' s  

r i g h t  t o  r e i m b u r s e m e n t  f o r  t h e  c o m p a r a t i v e  n e g l i g e n c e  f a c t o r .  

The S u p r e m e  C o u r t ,  i n  s u s t a i n i n g  t h e  F o u r t h  D i s t r i c t ' s  r u l i n g ,  

h e l d  t h a t  u n d e r  t h e  1 9 8 1  v e r s i o n  o f  t h e  s t a t u t e ,  t h e  r e d u c t i o n  

s h a l l  b e  b a s e d  u p o n  t h e  r a t i o  o f  t h e  s e t t l e m e n t  a m o u n t  t o  f u l l  

0 

v a l u e  o f  d a m a g e s .  T h i s  r u l i n g  w a s  e n t i r e l y  c o n s i s t e n t  w i t h  t h e  

T h i r d  D i s t r i c t  r u l i n g  i n  B r a n d t  i n  r e g a r d  t o  c o m p a r a t i v e  

n e g l i g e n c e .  

T h e  R e s p o n d e n t  r e l i e s  e x c l u s i v e l y  o n  t h e  f o o t n o t e  a t  t h e  e n d  

o f  t h e  N i k u l a  d e c i s i o n ,  w h i c h  d o e s  r e f e r  t o  t h e  1 9 8 3  s t a t u t e ,  

s u g g e s t i n g  t h a t ,  i n  c o n s i d e r i n g  e x p e n s e s  o f  r e c o v e r y ,  t h e  

c o n t r o l l i n g  f a c t o r  w o u l d  b e  t h e  r a t i o  b e t w e e n  t h e  f u l l  v a l u e  o f  

t h e  e m p l o y e e ' s  c l a i m ,  a n d  h i s  n e t  r e c o v e r y .  T h a t  i s s u e ,  h o w e v e r ,  

w a s  n o t  b e f o r e  t h e  C o u r t  i n  t h e  N i k u l a  d e c i s i o n ,  a n d ,  i t  i s  

r e s p e c t f u l l y  s u g g e s t e d ,  w a s  b a s e d  u p o n  a n  e r r o n e o u s  r e a d i n g  o f  

t h e  1 9 8 3  s t a t u t e .  
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I n  r e g a r d  t o  t h e  e f f e c t  o f  t h e  f o o t n o t e ,  t h e  P e t i t i o n e r  

w o u l d  s u g g e s t  t h a t  t h e  f o o t n o t e  was  o b i t e r  d i c t u m ,  n o t  b i n d i n g  o n  

t h e  T h i r d  D i s t r i c t .  T h e  h i g h l y  l i m i t e d  i m p o r t  o f  s t a t e m e n t s  o f  

o b i t e r  d i c t u m ,  i n  a p p e l l a t e  d e c i s i o n s - - e v e n  t h o s e  o r i g i n a t i n g  i n  

t h e  S u p r e m e  C o u r t  o f  F l o r i d a - - w a s  a c k n o w l e d g e d  by  t h i s  C o u r t  i n  

t h e  c a s e  o f  C o n t i n e n t a l  A s s u r a n c e  Co .  v .  C a r r o l l ,  4 8 5  S o . 2 d  4 0 6  

( F l a .  1 9 8 6 ) .  I n  t h a t  d e c i s i o n  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

A p p e a l  r e l i e d  u p o n  c e r t a i n  l a n g u a g e  f o u n d  i n  t h e  e a r l i e r  S u p r e m e  

C o u r t  o p i n i o n  o f  N a t i o n a l  L i f e  I n s u r a n c e  Co.  v .  P e r m e n t e r ,  204  

S o . 2 d  206 ( F l a .  1 9 6 7 )  i n  c o n c l u d i n g  t h a t  a n  e v e n  e a r l i e r  S u p r e m e  

C o u r t  o p i n i o n  h a d  b e e n  m o d i f i e d .  I n  r e v e r s i n g  t h e  F o u r t h  

D i s t r i c t  o p i n i o n ,  t h i s  C o u r t  h e l d  t h a t  t h e  l a n g u a g e  i n  t h e  

P e r m e n t e r  o p i n i o n ,  r e l i e d  u p o n  b y  t h e  F o u r t h  D i s t r i c t ,  w a s  a t  

m o s t  o b i t e r  d i c t a .  The C o u r t  h e l d  t h a t  s u c h  d i c t a ,  w h i l e  p e r h a p s  

p e r s u a s i v e ,  c o u l d  n o t  f u n c t i o n  a s  g r o u n d - b r e a k i n g  p e r c e d e n t .  

T h i s  C o u r t  h a s  r e p e a t e d l y  n o t e d  t h a t  o b i t e r  d i c t a  

p r o n o u n c e m e n t s  are n o n - b i n d i n g .  C o s t a l  P e t r o l e u m  v .  A m e r i c a n  

C y n a m i d ,  4 9 2  S o . 2 d  3 3 9  ( F l a .  1 9 8 6 )  - -  c e r t .  d e n .  M o b i l  O i l  

C o r p o r a t i o n  v .  B o a r d  o f  T r u s t e e s  o f  I n t e r n a l  I m p r o v e m e n t  T r u s t  

Fund o f  S t a t e  o f  F l o r i d a ,  1 0 7  S . C t .  9 5 0 ,  4 7 9  U S  1 0 6 5 .  I n d e e d ,  

t h i s  C o u r t  h a s  h e l d  t h a t  s u c h  p r o n o u n c e m e t s  d o  n o t  e v e n  

c o n s t i t u t e  p a r t  o f  t h e  l a w  o f  t h e  c a s e  i n  w h i c h  t h e y  a r e  f o u n d .  

M e y e r s  v .  A t l a n t i c  C o a s t  L i n e  R a i l r o a d  C o m p a n y ,  1 1 2  S o . 2 d  2 6 3  

( F l a .  1 9 5 9 ) .  

T h e  p r a c t i c e  o f  e x p r e s s i n g  o p i n i o n s  c o n s t i t u t i n g  o b i t e r  

d i c u m  h a s  e v e n  b e e n  t h e  s u b j e c t  o f  r a t h e r  h a r s h  c r i t i c i s m .  F o r  

i n s t a n c e ,  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l ,  i n  t h e  c a s e  o f  @ 
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D o b s o n  v .  C r e w s ,  1 6 4  S o . 2 d  252  ( F l a .  2d D i s t .  1 9 6 4 )  a f f ' d  1 7 7  S o .  

2 d  2 0 2  ( F l a .  1 9 6 5 )  o f f e r e d  t h e  f o l l o w i n g  c o m m e n t s  r e g a r d i n g  

o b i t e r  d i c t u m :  

[ A l n y  s u c h  e x p r e s s i o n  b e y o n d  t h a t  n e c e s s a r y  t o  d e c i d e  
t h e  n a r r o w  i s s u e  i n v o l v e d  i n  t h i s  a p p e a l  w o u l d  b e  p u r e  
o b i t e r  d i c t u m ,  a n d  o f  n o  v a l u e  t o  members  o f  t h e  Bar a s  
a g u i d e  f o r  f u t u r e  l i t i g a t i o n .  I t  i s  t h e  v i e w  o f  t h e  
w r i t e r  o f  t h i s  o p i n i o n  t h a t  a n y  a p p e l l a t e  c o u r t  s h o u l d  
c o n f i n e  i t s  o p i n i o n  t o  t h o s e  s t a t e m e n t s  o f  l e g a l  
p r i n c i p l e s  n e c e s s a r y  f o r  t h e  s o l u t i o n  o f  t h e  p a r t i c u l a r  
q u e s i o n  o r  q u e s t i o n s  i n v o l v e d  i n  t h e  a p p e a l  u n d e r  
c o n s i d e r a t i o n .  C o u r t s  o f  l a w  a r e  e s t a b l i s h e d  f o r  t h e  
s o l e  p u r p o s e  o f  d e c i d i n g  i s s u e s  b e f o r e  t h e m  a r i s i n g  
f r o m  l i t i g a t e d  c a s e s  a n d  s h o u l d  l i m i t  p r o n o u n c e m e n t s  o f  
t h e  l a w  t o  t h o s e  p r i n c i p l e s  n e c e s s a r y  f o r  t h a t  p u r p o s e .  
T h e y  a r e  n o t  d e s i g n e d  t o  r e n d e r  a d v i s o r y  o p i n i o n s  on  
a b s t r a c t  q u e s t i o n s  o f  l a w .  J u d i c i a l  p r o n o u n c e m e n t s  
w h i c h  a r e  o b i t e r  d i c t a  i n  c h a r a c t e r  more  o f t e n  s e r v e  t o  
c o n f o u n d  t h a n  t o  c l a r i f y  t h e  j u r i s p r u d e n c e  o f  t h e  
S t a t e .  

1 6 4  So .2d  a t  255  

S e e  a l s o  H a y e s  v .  S t a t e ,  4 3 9  So .2d  8 9 6  ( F l a .  2d D i s t .  1 9 8 3 ) ;  - Ard 

v .  A r d ,  3 9 5  S o .  2d 5 8 6  ( F l a .  1 s t  D i s t .  1 9 8 1 ) ;  B u n n  v .  B u n n ,  3 1 1  

S o . 2 d  3 8 7  ( F l a .  4 t h  D i s t .  1 9 7 5 ) ;  a n d  B o o t h  v .  Mary C a r t e r  P a i n t  

C o . ,  1 8 2  So .2d  292  ( F l a .  2d D i s t .  1 9 6 6 ) .  

I n  s u m m a r y ,  t h i s  C o u r t ,  i n  t h e  N i k u l a  c a s e ,  w a s  a s k e d  t o  

c o n s i d e r  t h e  1 9 8 1  v e r s i o n  o f  F .S .  § 4 4 0 . 3 9 ( 3 ) ( a )  i n  r e g a r d  t o  t h e  

p r o p e r  m e t h o d  o f  c a l c u l a t i n g  t h e  p r o  r a t a  r e d u c t i o n  i n  a 

c a r r i e r ' s  r i g h t  t o  r e i m b u r s e m e n t  o f  c o m p e n s a t i o n  b e n e f i t s  w h e r e  

t h e  f u l l  a m o u n t  o f  r e c o v e r y  a n d  t h e  f u l l  v a l u e  o f  t h e  c l a i m  a r e  

k n o w n .  T h e  1 9 8 3  v e r s i o n  o f  F . S .  § 4 4 0 . 3 9 ( 3 ) ( a ) ,  w h i c h  f o r  t h e  

f i r s t  t i m e  r e q u i r e d  a s e c o n d  p r o  r a t a  r e d u c t i o n  a t t r i b u t a b l e  t o  

c o s t s  a n d  a t t o r n e y ' s  f e e s ,  w a s  n o t  b e f o r e  t h e  c o u r t .  N o r  was  

t h i s  C o u r t  a s k e d  t o  c o n s i d e r  t h e  p r o p e r  m e t h o d  o f  m a k i n g  t h e  

l e g a l  c o s t  p r o  r a t a  r e d u c t i o n  m a n d a t e d  by  t h e  1 9 8 3  v e r s i o n  o f  t h e  
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s t a t u t e .  A c c o r d i n g l y ,  t h e  N i k u l a  f o o t n o t e  addressing that 

subject is pure obiter dictum, building neither o n  t h e  l o w e r  

courts nor on this Court in this case. 

11. THE METHOD OF CALCULATING T H E  PRO RATA REDUCTIONS 
OF A COMPENSATION CARRIER'S L I E N  RECOVERY UTILIZED 
BY THE TRIAL COURT WAS CORRECT. 

T h e  T h i r d  D i s t r i c t  Court of Appeal, in both the earlier 

Brandt decision and in the case at bar, interpreted the right o f  

t h e  p a r t i e s  a s  those rights have been delineated in the 1983 

version of F.S. §440.39(3)(a). That statute, as amended in 1983, 

deals with the right to reimbursement of compensation and medical 

benefits paid to a claimant by a worker's compensation benefit 

provider. The statutory scheme contemplates that the provider 

will recover all benefits provided up to and out of the amount o f  

the claimant's net third-party recovery. However, the statute 

s p e c i f i c a l l y  r e d u c e s  t h e  r i g h t  to r e i m b u r s e m e n t  i n  t h r e e  

important respects, two of which are relevant in the case at bar 

and in the Brandt decision. The carrier's right to reimbursement 

shall be reduced by: 

[Tlheir pro rata share of all court costs expended by 
the plaintiff in the prosecution of the suit including 
reasonable attorney's fees for the plaintiff's attorney. 
In determining the employer's or carrier's p r o  r a t a  
share of those costs and attorney's fees, the employer 
or carrier shall have deducted f r o m  i t s  r e c o v e r y  a 
p e r c e n t a g e  a m o u n t  e q u a l  to t h e  p e r c e n t a g e  o f  t h e  
judgment which is for costs and attorney's fees. 

and 

[I]f the employee . . . can demonstrate that he did not 
recover the full value of damages sustained because o f  
comparative negligence . . . proration shall be made by 
the trial court . . . 

F.S. §440.39(3)(a)(1983) 
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T h e  1981 version of the statute makes n o  provision for a pro rata 

reduction based o n  costs of recovery. 

The parties to this action agree that the proper method o f  

computing the pro rata reduction attributable to the comparative 

n e g l i g e n c e  f a c t o r  i s  by c o m p a r i n g  t h e  f u l l  v a l u e  o f  t h e  

Plaintiff's claim with the gross amount of the recovery. T h e  

Brandt decision and the Nikula decision mandate this approach, as 

does the language in the statute itself, which, in regard to the 

comparative negligence reduction, makes reference to "full value 

o f  the claim." 

T h e  difficulty arises in the proper treatment of the pro 

rata reduction for costs and attorney's fees. The Respondent 

argues, and the Third District in the case at bar ruled, that the 

pro r a t a  r e d u c t i o n  f o r  l e g a l  c o s t s  s h o u l d  b e  c o m p u t e d  b y  

comparing the total of those costs with the full value of the 

Plaintiff's claim. This approach is fatally flawed for a variety 

of reasons. T o  begin with, the statute, by its clear language, 

requires that the carrier have deducted from its r e c o v e r y  " a 

percentage amount equal to the percentage of the judgment which 

is for costs and attorney's fees." [Emphasis added] It is clear 

that the word "judgment" as used in the statute refers to the 

claimant's gross third-party recovery, whether achieved through 

s e t t l e m e n t  o r  t h r o u g h  verdict. Had the Florida legislature 

intended the reduction to be computed by comparing the amount o f  

the legal costs with the full value of the Plaintiff's claim, 

regardless of the amount of actual recovery, presumptively i t  
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w o u l d  h a v e  s a i d  s o ,  a s  i t  d i d  i n  r e g a r d  t o  t h e  c o m p a r a t i v e  

n e g l i g e n c e  f a c t o r ,  a few s e n t e n c e s  l a t e r .  

A d d i t i o n a l l y ,  t h e  s t a t u t e  i t s e l f  r e q u i r e s  t h e  c a r r i e r  t o  

b e a r  i t s  " p r o  r a t a  s h a r e  o f  a l l  c o u r t  c o s t s  e x p e n d e d  b y  t h e  

P l a i n t i f f  i n  t h e  p r o s e c t u i o n  o f  t h e  s u i t . "  F . S .  

§ 4 4 0 . 3 9 ( 3 ) ( a ) ( 1 9 8 3 ) .  I n  t h e  c a s e  a t  b a r ,  t h e  P l a i n t i f f  i n c u r r e d  

a t t o r n e y ' s  f e e s  a n d  c o s t s  e q u a l i n g  4 5 . 5  p e r c e n t  o f  h i s  t o t a l  

r e c o v e r y .  I t  i s  a x i o m a t i c  i n  F l o r i d a  t h a t  p e r s o n a l  i n j u r y  c a s e s  

a r e  h a n d l e d  o n  c o n t i n g e n c y  f e e  a r r a n g e m e n t s  w i t h  t h e  a m o u n t  o f  

t h e  f e e  b e i n g  e x p r e s s e d  i n  t e r m s  o f  a p e r c e n t a g e  o f  t h e  t o t a l  

r e c o v e r y .  T h e  a p p r o a c h  u r g e d  b y  t h e  R e s p o n d e n t  p e r m i t s  t h e  

c a r r i e r  t o  e v a d e  a p o r t i o n  o f  t h i s  b u r d e n .  I n  t h e  c a s e  a t  b a r ,  

t h e  P e t i t i o n e r  M a n f r e d 0  e x p e n d e d  r o u g h l y  4 5 . 5  p e r c e n t  o f  h i s  

t o t a l  r e c o v e r y  o f  $ 9 0 0 , 0 0 0  i n  p r o s e c u t i n g  h i s  c a s e .  H o w e v e r ,  

s h o u l d  t h e  R e s p o n d e n t ' s  a p p r o a c h  p r e v a i l ,  t h e  c a r r i e r ' s  r i g h t  t o  

r e i m b u r s e m e n t  s h a l l  b e  r e d u c e d  b y  o n l y  2 7 . 3  p e r c e n t ,  by  v i r t u e  o f  

t h e  a t t o r n e y ' s  f e e s  a n d  c o s t s  f a c t o r .  T h i s  c o m p u t a t i o n  i s  

a r r i v e d  a t  b y  c o m p a r i n g  t h e  t o t a l  f e e s  a n d  c o s t s  w i t h  t h e  f u l l  

v a l u e  o f  t h e  c l a i m : -  ' 4 0 9 7 5 0 0  = 2 7 . 3 % .  When a d d e d  t o  t h e  4 0  

p e r c e n t  c o m p a r a t i v e  n e g l i g e n c e  f a c t o r ,  a s  t o  w h i c h  t h e r e  i s  no  

d i s p u t e ,  t h e  r i g h t  t o  r e i m b u r s e m e n t  i s  r e d u c e d  b y  6 7 . 3  p e r c e n t ,  

l e a v i n g  a r i g h t  t o  r e i m b u r s e m e n t  o f  3 2 . 7  p e r c e n t .  

1 500,000 

T h i s  r e s u l t  d i r e c t l y  v i o l a t e s  t h e  s t a t u t e ' s  d i r e c t i v e  t h a t  

t h e  c a r r i e r  b e a r  i t s  p r o  r a t a  s h a r e  o f  t h e  P l a i n t i f f ' s  c o u r t  

c o s t s  a n d  f e e s ,  m e a s u r e d  b y  t h e  p e r c e n t a g e  o f  t h e  j u d g m e n t  

e x p e n d e d  o n  c o s t s  a n d  f e e s .  

0 
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T h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  i n  t h e  c a s e  a t  b a r  

r e a c h e d  i t s  r e s u l t  p a r t l y  i n  m i s p l a c e d  r e l i a n c e  u p o n  t h e  f o o t n o t e  

0 

f o u n d  i n  t h e  N i k u l a  d e c i s i o n .  I n  p a r t ,  h o w e v e r ,  t h e  C o u r t  i n  

e f f e c t  e n g a g e d  i n  s t a t u t o r y  c o n s t r u c i t o n  s e e k i n g  t o  a v o i d  w h a t  i t  

c h a r a c t e r i z e d  a s  c e r t a i n  " a b s u r d  r e s u l t s "  w h i c h  w o u l d  o b t a i n  i n  

t h e  h y p o t h e t i c a l  s i t u a t i o n  p o s e d  i n  i t s  o p i n i o n .  The c o u r t  n o t e d  

t h a t  i f  t h e  d e g r e e  o f  c o m p a r a t i v e  n e g l i g e n c e  w e r e  h i g h  e n o u g h ,  

t h e  r i g h t  t o  a n y  r e i m b u r s e m e n t ,  u n d e r  t h e  P e t i t i o n e r ' s  a p p r o a c h  

( f o r  t h a t  m a t t e r ,  t h e  B r a n d t  a p p r o a c h )  w o u l d  b e  d e s t r o y e d .  

R e s o r t  t o  s t a t u t o r y  c o n s t r u c t i o n ,  h o w e v e r ,  i s  o n l y  

a p p r o p r i a t e  w h e r e  l e g i s l a t i v e  i n t e n t  c a n n o t  b e  d i s c e r n e d  f r o m  t h e  

c l e a r  l a n g u a g e  o f  t h e  s t a t u t e  i t s e l f .  A s  t h i s  C o u r t  s a i d  i n  t h e  

c a s e  o f  H o l l y  v. A u l d ,  4 5 0  So .2d  2 1 7  ( F l a .  1 9 8 4 ) :  

[ W l h e n  t h e  l a n g u a g e  o f  t h e  s t a t u t e  i s  c l e a r  a n d  
u n a m b i g u o u s  a n d  c o n v e y s  a c l e a r  a n d  d e f i n i t e  m e a n i n g ,  
t h e r e  i s  n o  o c c a s i o n  f o r  r e s o r t i n g  t o  t h e  r u l e s  o f  
s t a t u t o r y  c o n s t r u c t i o n ;  t h e  s t a t u t e  m u s t  b e  g i v e n  i t s  
p l a i n  a n d  o b v i o u s  m e a n i n g .  [ C i t i n g  n u m e r o u s  
a u t h o r i t i e s . ]  

4 5 0  So .2d  a t  219  

T h e  C o u r t  i n  H o l l v  h e l d  t h a t  t h e  c o u r t s  o f  t h i s  s t a t e  a r e  w i t h o u t  

p o w e r  t o  c o n s t r u e  a n  u n a m b i g u o u s  s t a t u e  i n  a w a y  w h i c h  w o u l d  

m o d i f y  i t s  e x p r e s s  t e r m s  o r  i t s  r e a s o n a b l e  o r  o b v i o u s  

i m p l i c a t i o n s .  To d o  s o ,  s a i d  t h e  C o u r t ,  w o u l d  b e  a n  " a b r o g a t i o n  

o f  l e g i s l a t i v e  p o w e r . "  F i n a l l y ,  t h e  c o u r t  h e l d  t h a t  w h i l e  i n  

c e r t a i n  s i t u a t i o n s  l i t e r a l  i n t e r p r e t a t i o n  o f  t h e  l a n g u a g e  o f  a 

s t a t u t e  n e e d  n o t  a l w a y s  b e  g i v e n  e f f e c t ,  d e p a r t u r e s  f r o m  t h e  

l e t t e r  o f  t h e  l a w  a r e  s a n c t i o n e d  " o n l y  w h e n  t h e r e  a r e  c o g e n t  

r e a s o n s  f o r  b e l i e v i n g  t h a t  t h e  l e t t e r  [ o f  t h e  l a w ]  d o e s  n o t  

a c c u r a t e l y  d i s c l o s e  t h e  [ l e g i s l a t i v e ]  i n t e n t . "  4 5 0  S o . 2 d  a t  2 1 9 .  

0 
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[Citing American Bankers Life Assurance Company of Florida v. 

Willisams, 212 So.2d 777 (Fla. 1st D i s t .  1968); J o h n s o n  v. 

P r e s b y t e r i a n  Homes of Sunod of Florida, Inc., 239 So.  2d 256 

(Fla. 1970); and Stateuz rel. Hanburey v. Tunnicliff, 124 S0.2d 

279 (Fla. 1929). See also Barruzza v. Suddath Van Lines, Inc., 

474 So.2d 861 (Fla. 1st Dist. 1985) and Wait v. Florida Power & 

Light C o . ,  372 So.2d 420 (Fla. 1979). 

It is suggested that the manner of computing the pro rata 

reduction for legal expenses of the carrier's percent of lien 

recovery is clearly delineated in F.S. §440.39(3)(a)(1983). T h e  

legislature obviously intended that the carrier's lien recovery 

be r e d u c e d  by a p e r c e n t a g e  e q u a l  t o  the p e r c e n t a g e  o f  t h e  

claimant's recovery consumed by legal costs and attorney's fees. 

The carrier was not to receive a free--or patially free--ride. 0 
The fact that, in certain rare instances, not before t h e  

court in this case, the carrier's right to any recovery could be 

destroyed is a matter which should be addressed to the Florida 

l e g i s l a t u r e .  S t a t u t o r y  a m e n d m e n t s  a r e  a f u n c t i o n  o f  t h e  

legislature--not the judiciary. 

Furthermore, i t  is not conceded that the hypothetical result 

posed by the Third District is t r u e l y  u n r e a s o n a b l e .  At t h e  

outset, i t  should be noted that the suggestion that a negative 

percentage could result in a n  increase in the carrier's duty to 

p a y  b e n e f i t s  to the claimant finds n o  support in the statute 

itself or in the case law. [The statute under review does not 

define the carrier's obligations regarding payment of benefits]. 

T h e  p o s s i b i l i t y  t h a t  t h e  c a r r i e r  m i g h t  n o t  s h a r e  i n  t h e  0 
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c l a i m a n t ' s  r e c o v e r y  is a p o l i c y  q u e s t i o n  f o r  t h e  F l o r i d a  

legislature to decide. As the Third District Court of Appeal 

n o t e d  in B r a n d t ,  t h e  p u r p o s e s  u n d e r l y i n g  t h e  W o r k e r ' s  

Compensation laws differ greatly f r o m  p o l i c y  c o n s i d e r a t i o n s  

underlying personal injury tort recovery. There is no dollar for 

dollar correlation b e t w e e n  b e n e f i t s  r e c e i v e d  u n d e r  t h e  t w o  

s y s t e m s  o f  compensation. T h e  Third District Court of Appeal 

acknowledged that truth in Brandt, citing numerous authorities. 

In s u m m a r y ,  t h e  P e t i t i o n e r  w o u l d  s u g g e s t  t h a t  F . S .  

§440.39(3)(a) is clear in dictating h o w  the pro rata reduction 

f o r  c o s t s  a n d  a t t o r n e y ' s  f e e s  in t h e  c a r r i e r ' s  r i g h t  t o  

reimbursement is to be calculated. In view of that fact, the 

courts of this state are compelled to refrain from modifying o r  

0 a m e n d i n g  t h e  statute, to achieve some different result. T h e  

carrier's right to reimbursement i s  to be reduced by a percentage 

equal to the percentage of the claimant's recovery consumed by 

costs and attorney's fees. Florida Statute 440.39(3)(a)(1983) 

will permit n o  other result. 
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CONCLUSION 

I n  c o n c l u s i o n ,  t h e  P e t i t i o n e r  w o u l d  a r g u e  t h a t  t h e  S u p r e m e  

C o u r t  i n  N i k u l a  s u p r a  c l e a r l y  d i d  n o t  o v e r r u l e  B r a n d t  s u p r a  o r  

t h e  r e a s o n i n g  f o u n d  t h e r e i n .  A c c o r d i n g l y ,  t h e  c e r t i f i e d  

q u e s t i o n  p o s e d  b y  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  s h o u l d  b e  

a n s w e r e d  in t h e  n e g a t i v e .  

F u r t h e r m o r e ,  i n a s m u c h  a s  t h e  t r i a l  c o u r t  o r d e r  o f  e q u i t a b l e  

d i s t r i b u t i o n  r e d u c i n g  t h e  R e s p o n d e n t ' s  r i g h t  t o  r e i m b u r s e m e n t  b y  

8 5 . 5  p e r c e n t ,  l e a v i n g  t h e  R e s p o n d e n t  w i t h  t h e  r i g h t  o f  

r e i m b u r s e m e n t  o f  1 4 . 5  p e r c e n t  o f  p a s t  a n d  f u t u r e  c o m p e n s a t i o n  

b e n e f i t s  p a i d  t o  t h e  P e t i t i o n e r  i s  i m m i n e n t l y  c o r r e c t  a n d  i s  i n  

f u l l  c o m p l i a n c e  w i t h  t h e  i n t e n t  o f  t h e  F l o r i d a  l e g i s l a t u r e  a s  

e x p r e s s e d  i n  F l o r i d a  S t a t u t e  4 4 0 . 3 9 ( 3 ) ( a ) ( 1 9 8 3 ) ,  t h e  d e c i s i o n  o f  

t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  s h o u l d  b e  q u a s h e d  a n d  t h e  

o r d e r  o f  t h e  t r i a l  c o u r t  r e i n s t a t e d .  
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